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HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the expedited Administrative Due Process

Complaint Notice filed by Petitioner (Petitioner or MOTHER) on behalf of Student,

under the Individuals with Disabilities Education Act, as amended (the IDEA), 20 U.S.C.

8§ 1400, et seq., and Title 5-E, Chapter 5-E30 of the District of Columbia Municipal
Regulations (DCMR). In her Due Process Complaint, Petitioner contended that DCPS
had denied Student a FAPE by erroneously determining that an October 2015 code of
conduct violation was not a manifestation of Student’s IDEA disability.

Student, an AGE youth, is a resident of the District of Columbia. Petitioner’'s Due

Process Complaint was filed on November 12, 2015. The undersigned Hearing Officer

! Personal identification information is provided in Appendix A.
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was appointed on November 13, 2015. The parties met for a resolution session on
November 19, 2015. No resolution was reached. My Hearing Officer Determination is
due within 10 school days of the December 15, 2015 due process hearing. On December
1, 2015, I convened a prehearing telephone conference with counsel to discuss the
hearing date, issues to be determined and other matters.

The expedited due process hearing was held before the undersigned Impartial
Hearing Officer on December 15, 2015 at the Office of Dispute Resolution in Washington,
D.C. The hearing, which was closed to the public, was recorded on a digital audio
recording device. Mother and Student appeared in person and were represented by
PETITIONER’S COUNSEL. Respondent DCPS was represented by DCPS’ COUNSEL.

At the beginning of the due process hearing, DCPS’ Counsel informed the Hearing
Officer that DCPS and CITY MIDDLE SCHOOL had decided to reverse the manifestation
determination review (MDR) decision that Student’s October 2, 2015 code of conduct
violation was not a manifestation of her disability and that Student would be allowed to
return to classes at City Middle School immediately.

At the conclusion of the due process hearing, Petitioner’s Counsel requested relief
from the Hearing Officer for DCPS’ alleged failure to afford the parent access to Student’s
education records and for DCPS’ alleged untimely filing of its response to the due process
complaint. DCPS’ objected to my consideration of these claims because neither matter
had been raised as issues prior to the due process hearing. | denied Petitioner’s request
that I consider these claims because they were not timely asserted. See Prehearing
Order, Paragraph 17 (The parties and their counsel will be held to the matters agreed

upon, ordered, or otherwise set forth in this Order.)



Petitioner called as witnesses Student and Educational Advocate. DCPS called no
witnesses. Petitioner’s Exhibits P-1 and P-3 through P-29 and Respondent’s Exhibits R-
1 through R-9 were admitted into evidence without objection. Exhibit P-3 was
withdrawn. Counsel for the Petitioner made an opening statement. Counsel for both
parties made closing arguments. Neither party requested leave to file post-hearing
written argument.

JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f), (k) and DCMR tit.
5-E, § 3029 and tit. 5-B, § 2510.

ISSUE AND RELIEF SOUGHT

Should Student be awarded compensatory education for harm allegedly suffered
as a result of being suspended from City Middle School subsequent to an October
15, 2015 MDR determination??

2 As set forth in the revised December 1, 2015 Prehearing Order, the issues to be
resolved in the expedited part of this case, and relief requested, were:

— Whether DCPS failed to comply with the IDEA’s requirements for disciplining
a student with a disability, by failing to comply with the IDEA’s procedural
requirements and by erring in concluding at the October 15, 2015 Manifestation
Determination Review meeting that an October 2, 2015 code of conduct violation
was not caused by nor had a direct and substantial relationship to Student’s
disability and that the incident was not the result of a failure by DCPS to
implement Student’s IEP;

— Whether Interim Alternative School was an inappropriate alternative interim
setting to enable Student to continue to participate in the general education
curriculum and to progress toward meeting the goals set out in her IEP;

— Whether DCPS violated the IDEA by not ensuring that the determination of
Student’s alternative interim setting was determined by Student’s IEP team,
including the parent; and

— Whether DCPS violated the IDEA by not conducting an FBA of Student
following the October 2, 2015 behavior incident.

As a result of DCPS'’ reversal of the October 15, 2015 MDR determination and its



FINDINGS OF FACT

After considering all of the evidence, as well as the argument of counsel, this
Hearing Officer’s Findings of Fact are as follows:
1. Student is an AGE youth. Student resides in the District of Columbia with

Mother. Testimony of Student. Student is eligible for special education and related

services under the primary disability classification Multiple Disabilities, based upon the
concomitant underlying disabilities Emotional Disturbance (ED) and Other Health
Impairment (OHI). Exhibit P-8.

2. Student’s December 12, 2014 Individualized Education Program (1EP)
provided for full-time Specialized Instruction (26.5 hours per week). Exhibit P-10. For
the 2015-2016 school year, Student was placed in the in the Behavioral and Educational
Supports (BES) program at City Middle School. The BES program is provided in a self-
contained classroom with 9 students, taught by a teacher, a behavior tech, and two

teacher’s aides. Testimony of Student.

3. On October 2, 2015, Student was involved in an incident at City Middle
School when she allegedly fought with another Student and assaulted a teacher who
intervened. As a result of the incident, the City Middle School Dean of Students
proposed that Student be suspended, out of school, for 45 days. An MDR meeting was
convened on October 15, 2015 at City Middle School, where it was decided that Student’s

conduct was not a manifestation of her disability and not the direct result of DCPS’

decision to allow Student to immediately return to City Middle School, the Petitioner
decided to not to proceed on the above issues and to offer testimony solely on the issue
of whether Student should be awarded compensatory education for alleged harm
suffered as a result of being placed at Interim Alternative School subsequent to the
October 15, 2015 MDR determination.



failure to implement Student’s IEP. Exhibit R-3. Mother and Student appealed the
recommended disciplinary action to the District of Columbia’s Office of Administrative
Hearings (OAH) pursuant to 5 DCMR B2505.15. Exhibit R-4. On October 19, 2015, the
City Middle School principal informed Mother that Student could return to school until
the OAH hearing. However Mother initially decided to keep Student out of school.
Exhibit P-7. Eventually Student returned to City Middle School for one week. Testimony
of Student.

4. Following a hearing on November 3, 2015, an OAH Administrative Law
Judge found that the October 2, 2015 alleged behavior incident was appropriately
classified as a Tier 5 (out of school-long term or expulsion) infraction, but recommend
that the proposed disciplinary action be reduced to an off-site long-term suspension of
20 days. Exhibit R-4.

5. Following issuance of the OAH decision, Student was assigned to INTERIM
ALTERNATIVE SCHOOL to serve her suspension. She attended Interim Alternative

School for 212 weeks. Stipulation of Counsel.

6. DCPS informed Mother on December 14, 2015, the day before the due
process hearing, that it was reversing the October 15, 2015 MDR determination and that

Student could immediately return to City Middle School. Representation of DCPS’

Counsel.

7. During the period she was placed at Interim Alternative School, Student
“learned nothing” because the work was hard to understand. Student’s classroom at
Interim Alternative School had less than 10 students taught by two adults. Testimony of

Student.



8. A DCPS school social worker completed a Functional Behavioral
Assessment report on Student on November 28, 2015. Exhibit R-7. Student’s Behavior
Intervention Plan was updated on November 30, 2015. Exhibit R-8.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this
Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are
as follows:

Burden of Proof

The burden of proof in a due process hearing is normally the responsibility of the
party seeking relief — the Petitioner in this case. See DCMR tit. 5-E, § 3030.3. See, also,
Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S.Ct. 528, 536, 163 L.Ed.2d 387
(2005); Hester v. District of Columbia, 433 F.Supp.2d 71, 76 (D.D.C. 2006). For
compensatory education claims, the burden of proof is on the Petitioner to produce
sufficient evidence demonstrating the type and quantum of compensatory education that
is appropriate. See Cousins v. District of Columbia, 880 F.Supp.2d 142, 143
(D.D.C.2012).

Analysis
Should Student be awarded compensatory education for alleged harm
suffered as a result of being suspended from City Middle School subsequent
to the October 15, 2015 MDR determination?
The day before the December 15, 2015 due process hearing, DCPS reversed the
October 15, 2015 MDR determination that Student’s October 2, 2015 code of conduct
violation was not a manifestation of her disability. At the due process hearing, the only

issue pursued by the Petitioner was whether Student should be awarded compensatory

education for the harm suffered prior to DCPS’ decision to reverse the MDR



determination. Specifically, the Petitioner seeks a compensatory education award for the
harm to Student resulting from being placed for 2v2 weeks at Interim Alternative School.
Compensatory education is educational service that is intended to compensate a disabled
student, who has been denied the individualized education guaranteed by the IDEA.
Wilson v. District of Columbia, 770 F.Supp.2d 270, 276 (D.D.C.2011) (citing Reid v.
District of Columbia, 401 F.3d 516, 518 (D.C.Cir. 2005)). DCPS maintains that Petitioner
failed to offered adequate proof that Student had suffered any harm.

The IDEA prohibits the punishment of a child with a disability for misbehavior
that is a manifestation of the disability. Prior to a long-term suspension of a child with a
disability, the school must conduct a “manifestation determination” during which the
student’s parents and educators consider the relevant information in the student’s file, as
well as information provided by teacher observations and the parents, to determine
whether the conduct at issue “was caused by, or had a direct and substantial relationship
to, the child’s disability” or “was the direct result of the local educational agency’s failure

to implement the IEP.” 20 U.S.C. § 1415(k)(1)(E).? If the student’s behavior is
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FNS8. Section 1415(k)(1)(E) provides in full:

Except as provided in subparagraph (B), within 10 school days of any decision to
change the placement of a child with a disability because of a violation of a code of
student conduct, the local educational agency, the parent, and relevant members of the
IEP Team (as determined by the parent and the local educational agency) shall review
all relevant information in the student’s file, including the child’s IEP, any teacher
observations, and any relevant information provided by the parents to determine—

(1) if the conduct in question was caused by, or had a direct and substantial
relationship to, the child’s disability; or

(1) if the conduct in question was the direct result of the local educational
agency’s failure to implement the IEP.



determined to be a manifestation of his or her disability, the student must be restored to
his or her regular education program. See 20 U.S.C. 8§ 1415(k)(1)(F). If not, then the
school may discipline the student as it would any other non-disabled student, provided
that the student continues to receive FAPE. 20 U.S.C. §8 1415(k)(1)(C), 1415(k)(5)(D)(i).
See, also, District of Columbia v. Doe, 573 F.Supp.2d 57, 59 (D.D.C.2008), rev'd on other
grounds 611 F.3d 888 (D.C.Cir.2010).

In this case, | find that DCPS’ reversal of the October 15, 2015 MDR determination
should be deemed an acknowledgment that Student’s October 2, 2015 code of conduct
violation was, in fact, a manifestation of her disability. Consequently, it was a violation
of the IDEA for City Middle School to impose a long-term suspension and to place
Student at Interim Alternative School. Student’s testimony was unrebutted that for the 2
12 week period that she attended Interim Alternative School, she learned nothing. |
conclude therefore that Student was denied a free appropriate public education for the
212 week period and that she is entitled to compensatory education for this violation of
the IDEA. See Jackson v. NW Local Sch. Dist., No. 1:09-CV-300, 2010 WL 3452333, at
11 (S.D. Ohio Aug. 3, 2010) report and recommendation adopted, No. 1:09CV300, 2010
WL 3474970 (S.D. Ohio Sept. 1, 2010) (ordering that the child be provided compensatory
education for the period of time of suspension and expulsion.)

The proper amount of compensatory education, if any, depends upon how much
more progress a student might have shown if she had received the required special
education services, and upon the type and amount of services that would place the
student in the same position she would have occupied but for the LEA’s violations of the
IDEA. See Walker v. District of Columbia, 786 F.Supp.2d 232, 238-239 (D.D.C.2011),

citing Reid, supra. Petitioner’s Expert, Educational Advocate, recommended a



compensatory education award of 7 hours of tutoring in math and 7 hours of tutoring in
reading, to enable Student to catch up on the work that she missed during the 2%2 weeks
she was placed at Interim Alternative School. Educational Advocate has worked with
Student for years and she was generally a credible witness. | find that her
recommendation for 14 hours of tutoring is an appropriate award to compensate Student
for missing 2%2 weeks of her IEP program at City Middle School and I will order to DCPS
to provide it.

Educational Advocate also recommended that Student be provided a laptop
computer as part of the compensatory education award. | did not find this
recommendation to be persuasive. The only evidence of harm from Student’s placement
at Interim Alternative School was Student’s own testimony that she did not learn
anything during this 2%% week period. Educational Advocate did not make a credible
case for how providing a laptop computer would be reasonably calculated to place
Student in the position she would have occupied but for not having learned anything for
2% weeks. See Joaquin v. Friendship Public Charter School, 2015 WL 5175885, 5
(D.D.C. Sept. 3, 2015) (Award must be reasonably calculated to provide the educational
benefits that likely would have accrued from special education services the school district
should have supplied in the first place.) Rather, ordering DCPS to provide Student a
computer is more akin to awarding compensatory damages, which is not authorized by
the IDEA. See, e.g., Walker v. District of Columbia, 157 F. Supp. 2d 11, 30 (D.D.C. 2001)
( Compensatory damages not available under the IDEA.) | decline to order DCPS to

provide Student a laptop computer.



ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby
ORDERED:

a. As compensatory education for the denial of FAPE in this case, DCPS shall
provide Student 14 hours of publicly funded one-on-one independent
tutoring in mathematics and reading. These tutoring services must be used
by the end of the 2015-2016 regular school year or shall be forfeited and

b. All other relief requested by the parties herein is denied.

Date: _December 16 , 2015 s/ Peter B. Vaden
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination
in accordance with 20 U.S.C. § 1415(1).

cc: Counsel of Record
Office of Dispute Resolution
Chief Hearing Officer
OSSE - SPED
DCPS Resolution Team
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