District of Columbia
Office of the State Superintendent of Education
Office of Dispute Resolution
810 First Street, NE, 2" Floor, Washington, DC 20002
(202) 698-3819 www.osse.dc.gov

Student,! Rooms; 2003, 2006
Petitioner, Date | ssued: September 15, 2015
V. Case No.: 2015-0227

District of Columbia Public Schools, Hearing Dates: September 9, 11, 2015

e’ N N N N N N N N

Respondent. Hearing Officer: Michael L azan

HEARING OFFICER DETERMINATION

I. Introduction

Thisisacaseinvolving a- year old student who is eligible for services as
a student with an Emotional Disturbance. (“the Student”)

A Due Process Complaint (“Complaint”) was received by District of Columbia
Public Schools (“DCPS” or “Respondent”) pursuant to the Individuals with Disabilities
Education Act (“IDEA”) on July 2, 2015 in regard to the Student. On July 9, 2015,
Respondent filed aresponse. A resolution meeting was held on July 10, 2015. The
resolution period expired on August 1, 2015.

II. Subject Matter Jurisdiction

This due process hearing was held, and a decision in this matter is being rendered,

pursuant to the Individuals with Disabilities Improvement Act (“IDEIA”), 20 U.S.C.

Sect. 1400 et seq., itsimplementing regulations, 34 C.F.R. Sect. 300 et seq., Title 38 of

! Personally identifiable information is attached as Appendix A and must be removed prior to public
distribution.
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the D.C. Code, Subtitle VI, Chapter 25, and the District of Columbia Municipa
Regulations, Title 5-E, Chapter 30.
[11. Procedural History

On July 30, 2015, this Hearing Officer held a prehearing conference. Roberta
Gambale, Esg., counsel for Petitioner, appeared. Lynette Collins, Esg., counsel for
Respondent, appeared.

A prehearing conference order issued on August 3, 2015 summarizing the rulesto
be applied and identifying theissuesinthecase. After an email from Petitioner
requesting changes was received by the Hearing Officer, arevised prehearing conference
order was issued on August 20, 2015.

Two hearing dates were held, on September 9 and 11, 2015. The HOD was due
on September 15, 2015. Thiswas aclosed proceeding. Petitioner was represented by
Roberta Gambale, Esq. Respondent was represented by Lynette Collins, Esq. Petitioner
moved into evidence Exhibits 1-26. Respondent objected to exhibits 22 and 23 on
relevance grounds. These objections were overruled. Respondent moved into evidence
Exhibits 1-19. There were no objections. Exhibits 1-19 were admitted.

The parties presented closing statements orally, on the record, after completion of
testimony on September 11, 2015.

Petitioners presented as witnesses. the Student; his parent; Witness A, an
educational advocate; Witness B, an expert in special education, particularly in providing
compensatory education; Witness C, atutor; Witness D, atutor; and WitnessH, a

representative of School B.



Respondent presented as witnesses: Witness E, an attendance counselor, Witness

F, asocial worker, and Witness G, a specia education coordinator.
V. Credibility

| found the adult witnesses to be credible in this proceeding. The bulk of the
testimony did not reflect material inconsistencies. | found Witness F to be particularly
credible given the detail that she provided about the Student’s performance and
behaviors.

The Student is i year old with special needs, and cannot be expected to
be the same sort of witness as an adult. Accordingly, | found the Student’s testimony to
be inconsistent at times. At one point the Student said that he never saw a counselor the
wholeyear. At another point the Student stated that he saw a counselor every week.
Some of the Student’s other testimony was more credible because it was corroborated by
other witnesses or documents in the record and/or was not refuted by DCPS.

V. Issues

Asidentified in the Prehearing Conference Summary and Order and in the Due
Process Complaint, the issues to be determined are as follows:

1 Did DCPS fail to implement the Student’s IEPs in effect during the 2014-
2015 school year by failing to provide him 29 hours of specialized instruction and by
enrolling him in a general education auto tech class, and by failing to consistently provide
the Student with afull time dedicated aide, in contravention of precedent such asVan Duyn

v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007)? If so, did DCPS deny the

Student a FAPE?



2. Did DCPS fail to implement the Student’s BIP in effect during the 2014-
2015 school year by failing to follow the BIP in regard to a) the Student’s lateness, b)
duty to reconvene to review the BIP as specified in the plan, ¢) failureto provide make-
up work, d) failure to provide opportunities to “express feelings” related to academics, €)
failure to provide of breaks and check-ins, f) failure to provide alternate location, g)
failure to provide of assignmentsin increments, and h) failure to monitor the plan through
behaviora charting and observations? If so, were DCPS’s actions and inactions in

contravention of precedent such as Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822

(9th Cir. 2007)? If so, did DCPS deny the Student a FAPE?

3. Did DCPS fail to provide the Student with Extended School Year (“ESY”)
services for summer, 2015 pursuant to 34 C.F.R. 300.106? If so, did DCPS deny the
Student a FAPE?

4, Did DCPS fail to provide the Student with an appropriate location of
services for the 2014-2015 school year pursuant to 34 CFR Sect. 300.116? If so, did
DCPS deny the Student a FAPE?

Asrelief, Petitioner is seeking placement in School B, and compensatory
education in the form of 250 hours of support for academic remediation and/or for him to
obtain a G.E.D., and seventy-five hours of counseling/mentoring services.

V1. Findings of Fact

1. The Student is aj i year old who is dligible for services as a student
with emotional disturbance. (R-9-1)

2. He hasasmall child. (Testimony of Student)

3. Heisagood father to his daughter. (Testimony of Witness F)



4, He has been diagnosed with Attention Deficit Hyperactivity Disorder and
Oppositional Defiant disorder. (P-15-2)

5. He is “friendly” and musically talented. Hispriority isto make money
through music. (Testimony of Witness F; P-5-7)

6. Heis determined to get a high school diplomaor G.E.D. (Testimony of
Witness C)

7. The Student prefersto beina G.E.D. program. He does not want to bein
school for eight hours aday. (Testimony of Witness F)

8. He could pass a G.E.D. test if he had the proper remediation. (Testimony
of Witness C)

9. He has had a great deal of difficulty with behavioral issuesin school,
especially attendance. His mother tries to wakes him up early, but he “just lays there.”
The mother “doesn’t know what is going on with him.” (Testimony of Parent)

10. He shows an overall lack of academic commitment. He has difficulty
problem solving and making mature decisions. Heisalso easily distracted and engages
in side conversations which negatively affect his attention to work and disrupt classroom
instruction. (P-5-7)

11. He also had learning deficitsin every area of instruction.  In math, the
Student functions at a “very low” level in all areas, including calculations, fluency, and
applied problems. The Student functions at a “very low” level in brief reading, fluency,
letter word identification, and “low average” in passage comprehension. Hiswriting

fluency islow aswell. (P-5-3-6)



12. For his behavioral issues, he requires a Behavior Intervention plan and
counseling. (P-5)

13. For al academics, he requires such accommodations as timed activities,
locations with minimal distractions, preferential seating, interpretation of oral directions
and repetition of directions, and ssimplification of oral directions. (P-5)

14. He started receiving specia education servicesin second grade. (P-15-3)

15. For middle school, he was fully included in the general education
environment, which coincided with an increase in behaviors. (P-15-3)

16. Heiscurrently at School A, which hefirst cameto in 2012. (P-15-5-6)

17.  AnIEPwaswritten for the Student in April, 2013. ThisIEP provides for
twenty-nine hours per week of specialized instruction outside general education. (P-22-8)

18. For the 2014-2015 school year, again, he was again supposed to receive
twenty-nine hours per week of specialized instruction outside general education, with one
hundred eighty minutes of behavioral support as a direct service and one hundred eighty
minutes per month of behavioral support in a consultative manner. (P-15-7)

19. Immediately, at the start of the 2014-2015 school year, the Student had
difficulties with attendance. The Student Support Team accordingly had a meeting on
September 22, 2014 to discuss attendance. (R-1-1)

20.  Atthismeeting, DCPS staff suggested thinking about reducing the
Student’s hours or moving him to a different school. (R-1-3)

21. A Behavior Intervention Plan (“BIP”) was written for the Student on

October 8, 2014. This BIP was to address the Student’s behaviors, including his



unexcused absences, hislate arrivals, hislack of cooperation with teachers and his aide,
and hisinattentiveness. (P-3-1)

22. In the BIP, the interventions included: 1) having a social worker provide
short, motivational counseling upon lateness or avoidance issues; 2) meeting with
attendance teams bi-weekly to review progress on improving attendance and monitoring
of attendance plan; 3) 1:1 assistance by the teacher and aide; 4) providing positive verbal
and non-verbal affirmations when the Student was on task; 5) providing opportunities to
express feelings related to academics; 6) providing seating options that minimize
distractions; 7) providing frequent check-ins on behavioral progress; 8) providing
alternate locations when distracted by peers; 9) providing assignments in increments; 10)
providing missed assignments to the Student; 11) providing school -wide options to allow
for make-up work; 12) daily assessment of student behavior to be reviewed after each
class; 13) ongoing data collection to monitor student progress; and 14) a 9:30am start
timeto theday. (P-3-1-1-2)

23.  Anobservation of math classin October, 2014 noted the Student was on
task 96 percent of the time. (P-15-8-9)

24. An attendance intervention was held on October 20, 2014. Attending this
meeting were the Student, an attendance counselor, and a social worker, who is Witness
F. (R-5-1)

25. AnHOD dated October 15, 2014 ordered that the District conduct a
comprehensive psychological evaluation of the Student, to update the BIP or develop a
comprehensive attendance plan, to receive an online credit recovery course, and to

receive seventy-five hours of tutoring. (R-13-10; P-15-1)



26.  AnIEP meeting was held for the Student on November 12, 2014. There
was no change of the Student’s hours of specialized instruction. (R-14)

27. Per the HOD, the Student was subject to psychological testing in
November, 2014. (P-15)

28.  Onthe Reynolds Intellectual Assessment Scales, the evaluator found that
the Student’s composite intelligence exceeded the performance of 23 percent of students
hisage. (P-15-11)

29. Achievement testing on the Woodcock-Johnson Tests of Achievement-IlI
found him to function at a very low level in broad math and reading fluency, and at alow
level in broad reading. Passage comprehension was also found to be at avery low level.
Writing fluency was also found to be at alow level. (P-15-13-14)

30. Connors scales, filled out by his teacher, revealed avery elevated score for
inattention, and an elevated score for learning problems and executive functioning. (P-15-
14)

3L By December, 2014, nothing had changed with respect to attendance.
(Testimony of Witness F)

32. Most of the time the Student would not be in class. (Testimony of Witness

33.  When hedid go to school, he would tend to come in time closer to 11am
or 12pm, and was rarely in school before 9:30am. DCPS referred him to District of
Columbia Superior Court because of truancy on December 12, 2014. (Testimony of

Witness F; R-7)



34. Part of the difficulty with attendance was that the Student did not want to
ride the bus designated for students with specia needs. (Testimony of Student)

35. Child care issues also made attendance difficult. (Testimony of Student)

36. During the 2014-2015 school year, the Student took classesis World
History, Biology, U.S. History, Auto Tech, Algebraand Trigonometry, English 3,
Spanish 2, Principles of U.S. Government, D.C. History and Government, Physical
Science, and Probability and Statistics. (P-11)

37.  The Student’s classes were not all special education classes. He also took
a class called “Auto Tech,” which was in the general education setting. He could not
keep up with the pace in the class, which lasted for about an hour. (Testimony of Student)

38.  TheBIP was not fully implemented by School A. There never were
biweekly meetings to address his attendance plan, and there was no “point sheet” created
for him. (Testimony of Student)

39.  There were meetings with the attendance specialist, but they were
“informal” to “keep pressure off,” and inconsistent because he did not come to school.
(Testimony of Witness F)

40. He did not cooperate al the time with the dedicated aide. He did not want
anyone tracking his whereabouts and felt that the dedicated aide should be doing his
work. Sometimes the Student was so uncooperative that the aide would do other things.
(Testimony of Witness F)

41.  The Student did not want a behavior “point sheet” written for him.

(Testimony of Witness F)



42.  When he missed assignments, Witness F and the aide would remind him
to go to the classroom to go get his assignments for the week. (Testimony of Witness F)

43.  AnIEP meeting was held on April 2, 2015. The IEP provides for
specialized instruction for twenty-nine hours per week, with behavioral support services
for 180 minutes per month. A dedicated aide is assigned for 28.5 hours per week. The
|EP does not provide for ESY services. (P-5-9)

44.  The Student’s previous IEP did provide for ESY services. (Testimony of
parent)

45.  TheApril 2, 2015 IEP included goals relating to increasing daily school
attendance and identifying and solving problems that create attendance problems. (P-5-8-
9)

46.  The2014-2015 school year was unsuccessful for this Student. His 9™
grade report card says that he was absent 121 days, and tardy 34 days. Hisfinal grades,
in all classes, was F. (P-8-1; P-11-2)

47.  The Student also had had trouble with using his credit recovery hours that
were awarded pursuant to an HOD. He still has hours remaining from thisaward.  Still,
the Student was particularly responsive to the individualized attention he received from
1:1 instruction. (Testimony of Witness C)

VII. Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this

Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are

asfollows:
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The burden of proof in a special education due process hearing lies with the party

seeking relief. 5-E DCMR 3030.3; Schaffer v. Weast, 546 U.S. 49 (2005).

The central purpose of the IDEA isto ensurethat all children with disabilities have
availableto them special education and related services designed to meet their unique needs
and provided in conformance with awritten |EP (i.e., free and appropriate public education,
or “FAPE™). 20 U.S.C. Sects. 1400(d)(1(A), 1401(9)(D), 1414(d); 34 C.F.R. Sects.

300.17(d), 300.320; Shaffer v. Weast, 546 U.S, 49, 51 (2005).  Pursuant to  the

Supreme Court's decision in Board of Education of the Hendrick Hudson Central School

District, Westchester County v. Rowley, 458 U.S. 176, (1982), the IEP must, at a minimum,
“provid[e] personalized instruction with sufficient support services to permit the child to

benefit educationally from that instruction.” Branham v. District of Columbia, 427 F.3d 7

(D.C. Cir. 2005).

In matters alleging a procedural violation, a hearing officer may find that a child
did not receive a FAPE only if the procedural inadequacies: (i) Impeded the child'sright to
a FAPE; (ii) Significantly impeded the parent's opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent's child; or (iii) Caused a
deprivation of educational benefit. 34 CFR Sect. 300.513(a).

1 Failure to Implement.

Petitioner contends that DCPS failed to implement the Student’s IEPs in effect
during the 2014-2015 school year by failing to provide him twenty-nine hours of
specialized instruction and by failing to consistently provide the Student with a full time
dedicated aide. Petitioner also contends that DCPS failed to implement the BIP that was

written for the Student in October, 2014.

11



“Failure to implement” claims are actionable if the school district cannot materially
implement an IEP. A party alleging such a claim must show more than a de minimis
failure, and must show substantia or significant portions of the IEP could not be

implemented. Savoy v. District of Columbia, 844 F. Supp.2d 23 (D.D.C. 2012)(holding

no failure to implement where District’s school setting provided ten minutes less of

specialized instruction per day that was on the IEP); see dso Van Duyn ex rel Van Duyn

v. Baker School Dist. 5J, 502 F.3d 811 (9™ Cir. 2007).

a Specia Education Hours.

The BIP calls for the Student to start school at 9:30am, and the Student testified
without rebuttal that school ends at 3:15pm. This leaves the Student with a school day of
five hoursand forty-five minutes. Over a week’s time, this schedule means that the Student
was present in school for twenty-eight hours and forty-five minutes a week, which falls
short of twenty nine hours of the special education hours required for the Student.

The Student also took at Auto Tech class, which was not led by a special education
teacher. Thisclass met for four periods aweek, at about an hour aperiod according to the
unrebutted testimony of the Student. This means that the Student was available for a class
led by a special education teacher for only twenty-five hours a week, which is well short
of the mandate required by the I1EP.

Even if calculated with an 8:30am start time, which is the “normal” start time for
students at School A, the special education services received by the Student do not total
twenty-ninehours. It can be assumed that the Student took lunch every day, as any Student
does. There is nothing in the record to suggest that this Student did not take lunch.

Assuming an hour lunch period, which is a fair assumption given the Student’s unrebutted

12



testimony that all periods but one were an hour long, the Student only would receive about
twenty-four hours and forty-five minutes of specia education per week, well short of the
twenty-nine hour mandate.

| find this failure to implement to be material. | believed the Student when he said
he was lost in Auto Tech class because it was at a pace that he could not handle. The
Student’s significant deficits in all areas required closer compliance with the terms of the
|EP than the hours that DCPS ended up providing.

b. Dedicated aide.

Thereis no dispute that a dedicated aide was required for the Student for the 2014-
2015 school year. With respect to the implementation of this requirement, the testimony
supports Respondent. The Student himself testified that the aide was aways “available.”
The Student’s main complaint was that the aide was too young, and the record indicates
that the Student was upset that the aide did not do hiswork for him. Thisis not the purpose
of a dedicated aide. The purpose of an aide is to assist in the Student’s emotional and
behavioral issues, not to do work for the Student.

There was testimony by the parent and Witness D to the effect that the aide was not
provided. | do not find this hearsay persuasive in view of the contrary testimony of the
Student. Neither the parent nor Witness D were in the classroom to know whether the
dedicated aide was there on a consistent basis.

Petitioner also suggests that the aide did not stay next to the Student during the
entire school day. However, thereis no requirement that an aide sit right next to a Student
during the entire school day. Dedicated aides may work with other students in a class if

their assigned Student is otherwise occupied during the school day. Moreover, the Student
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was absent frequently. During such absences, | find it reasonable that DCPS would use
this employee elsewhere. On balance, the record shows that the dedicated aide worked
with the Student consistently during the 2014-2015 school year. | do not agree that DCPS
failed to provide this Student with a dedicated aide and thereby denied him a FAPE.

C. Behavior Intervention Plan (“BIP”).

Petitioner contends that DCPS failed to implement the Student’s BIP in effect
during the 2014-2015 school year by failing to follow the BIP in regard to a) the Student’s
lateness, b) duty to reconvene to review the BIP as specified in the plan, ¢) failure to
provide make-up work, d) failure to provide opportunities to “express feelings” related to
academics, e) failure to provide of breaks and check-ins, f) failure to provide alternate
location, g) failure to provide of assignments in increments, and h) failure to monitor the
plan through behavioral charting and observations.

Courts in the District of Columbia have held that it is "essential" for the LEA to
develop an FBA for achild with behaviora problems. The FBA'sroleisto determine the
cause, or "function,” of the behaviors and then the consequences of that behavior. Harris

v. Dist. of Columbia, 561 F. Supp. 2d 63, 68 (D.D.C. 2008); see also Long v. Dist. of

Columbia, 780 F. Supp.2d 49 (D.D.C. 2008)(in ruling the District failed to provide an
FBA/BIP for a Student, court stated that “the quality of a student’s education isinextricably

linked to the student’s behavior”); Shelton v. Maya Angelou Charter School, 578

F.Supp.2d 83 (D.D.C. 2008)(FBA/BIP required where learning disabled student was
suspended) . The FBA should focus on the antecedents to the behaviors, on the theory

that a change in the antecedents can lead to a change in the behaviors. C.F. ex rel. R.F. v.

New York City Dep't of Educ., 2011 WL 5130101 at *9 (S.D.N.Y. 2011); R.K. ex rel. R.K.
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v. New York City Dep't of Educ., 2011 WL 1131492 at *19 (S.D.N.Y. 2011). The

information gleaned from the assessment is central to formulating an |EP tailored to the
needs of individua disabled children. Harris, 561 F.Supp. 2d at 68.

In addition to an FBA, if the behavior of a student impedes the student’s learning
or the learning of other students, the IEP team shall consider the use of positive behaviora
supports and other strategies to address that behavior in conformance with the IDEA and
its implementing regulations. 20 U.S.C. Sect. 1414(d)(3)(B)(i); 34 C.F.R. Sect.
300.324(a)(2)(i). According to 5-E DCMR Sect. 3007.3, if a student’s behavior impedes
the child's learning or the learning of others, the IEP team shall consider strategies,
including positive behavioral intervention, strategies, and supports, to address that
behavior. An individual behavior plan shall be devel oped and incorporated into the IEP. A
copy of that individual behavior plan shall be provided to the child's parents and to each
teacher and service provider.

The language of the BIP calls for “meeting with attendance teams bi-weekly to
review progress on improving attendance and monitoring of attendance plan.” The
Student testified, without rebuttal, that School A did not provide him with any biweekly
meetings to discuss his attendance issues. Thereis no documentation of any such
meetings in the record save for a single meeting in October, 2014 -- which does not
appear to be driven by the very recently created BIP. DCPS’s position is that the
Student’s attendance was so poor that such meetings could not take place, but | do not
find this argument to be persuasive. While it would have been helpful for the Student to
be at the meetings, the BIP did not require the Student’s presence. With or without the

Student, | find that these meetings were important in view of the Student’s persistent
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absences and “tardies.” At these meetings, the BIP could have been revised in view of
the continued difficulties that the Student was having with attendance and lateness.
Instead, the BIP stayed the same, and the Student’s attendance continued to founder
throughout the remainder of the school year. The Student ended up failing every single
course during the year.

It is noted that Witness F also testified that there were “informal” meetings
involving attendance, but no detail was presented regarding how many meetings there
were, where these meetings took place, who was present at these meetings, and why there
was no documentation of these meetings in the record.

The BIP also called for “ongoing data collection,” i.e., point sheets and an
attendance report, to monitor Student progress. The Student testified that there was no
data collection taken for him. This assertion was not rebutted by DCPS, which did not
provide any such charts or reportsin their disclosures and did not present anything that
could be characterized as data collection for the Student. There istestimony that the
Student resisted this data collection, which understandably made it more difficult for
DCPS to implement this aspect of the BIP. Still, student resistance is not an excuse for a
failure to implement an IEP or aBIP. The appropriate response is to reconvene the |EP
team and rewrite the plan, not to ignore material elements of the plan.

Petitioner also alleges that DCPS failed to provide the Student with missed
assignments and school-wide options to alow for make-up work. On this point, | find
that Petitioner has not met his burden. Witness F testified that, when the Student missed
assignments, she and his aide would remind him to go to the classroom to go get his

assignments for theweek. Under the circumstances, the record suggests that the Student
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did not get make-up work because he did not make sufficient effort to get the work. |
will note that | found Witness F a particularly credible witness.

There is inadequate support in the record for Petitioner’s other claims relating to
BIP implementation. There is no testimony or evidence to support the claim that the
Student was not provided opportunities to “express feelings” related to academics. Onthe
contrary, Witness F, asocia worker, testified that she did meet with the Student to discuss
his academics. Thereis no testimony or evidence to support the clam that DCPS failed
to provide the Student with breaks, and it is unclear what Petitioner isreferring to when he
refers to “check-ins.” There is no testimony or evidence to the effect that DCPS failed to
provide the Student with an alternate location or assignments in increments. Finally, the
record indicates that School A did in fact allow the Student to arrive late, as testimony of
Witness F suggests.

Still, | agree with Petitioner that the BIP should have been strictly complied within
view of the Student’s serious difficultieswith attendance. Biweekly meetings and ongoing
data collection could resulted in the formulation of aternative strategies that might have
more successfully addressed the Student’s issues. Indeed, in the meeting of October 20,
2014, it was suggested that other schools be considered for this Student in view of his
continued difficulties at School A. No such suggestion was ever meaningfully explored.

| find that DCPS denied the Student a FAPE by failing to implement the IEPsin
effect during the 2014-2015 school year which provided for twenty-nine hours of
specialized instruction outside of general education. | further find that DCPS denied the
Student a FAPE by failing to fully implement the Student’s BIP for the 2014-2015 school

year.
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2. Extended School Year (“ESY”) Services.

Pursuant to 34 CFR Sect. 300.106(2), ESY services must be provided if achild's
|EP Team determines, on an individual basis, that the services are necessary for the
provision of FAPE to the child. Asinterpreted by caselaw, thisregulation requires a
showing of regression before such services should be offered. Cases state that ESY
services are only necessary to the delivery of FAPE when the benefits adisabled child
gains during aregular school year will be significantly jeopardized if heis not provided

with an educational program during the summer months.” S.S. ex rel. Shank v. Howard

Road Academy, 585 F. Supp.2d 56, 68-69 (D.D.C. 2008); see also Johnsonv. D.C., 873

F. Supp. 2d 382, 386 (D.D.C. 2012)

In this matter, DCPS decided not to provide the Student with ESY services for the
summer of 2015. The record suggests that DCPS felt that the Student would be more
motivated by summer services that would have been credit bearing, noting that the
Student failed to attend ESY services in the summer of 2014.

Petitioner argues that the Student only failed to attend in summer of 2014 because
insufficient support was provided for him. The Student did not testify clearly to this
effect. Even werethisto be true, neither the parent nor the Student provided testimony
or evidence to support the notion that the Student needs ESY services because he would
otherwise experience regression. Even though the Student was provided with ESY
services by DCPS in 2014, suggesting that ESY services might have been appropriate for
himin 2015, | find that Petitioner did not carry his burden on thisissue.

3. Location of Services.

18



In regard to Petitioner’s placement claims, areview of the complaint reveal s that
Petitioner’s concern is the location of services, School A. Courts hold that school
districts may designate schools for students as long as the district assigns a school that

may appropriately implement a Student’s IEP. T.Y.v. New York City Department of

Educ., 584 F.3d 412 (2d Cir. 2009). Although the LEA has the discretion with respect to
the location of services, courts will occasionally find that such discretion cannot be
exercised in such a manner to deprive a Student of a FAPE. Gellert v. District of

Columbia, 435 F. Supp.2d 18 (D.D.C. 2006); Holmesv. District of Columbia, 680 F.

Supp. 40 (D.D.C. 1988).

While the record does suggest that School A might not be an ided fit for the
Student, thisis not a case where a school can be deemed per se inappropriate for a
Student so as to deny that Student aFAPE. Thereis nothing in the record to suggest that
School A could not possibly implement the Student’s IEP or BIP. Moreover, the Student
did not complain about the facilities at the school during testimony. He testified that,
when he actually came to school, his education was “okay.” Thereisno complaint here,
asin Gellert, that the school had an environment that was not conducive to the Student’s
education. Nor isthere acomplaint, asin Holmes, that the Student was shuffled from
location to location in the middle of the school year. Additionally, Petitioner provides
no caselaw to support the argument that the placement, or the location of services, should
result in afinding of FAPE denial here.

Accordingly, | find that this claim has no merit.

4, Remedy
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Petitioner asserts that appropriate relief in this matter isto order placement of the
Student at School B, and to order compensatory education in the amount of 250 hours of
tutoring and 75 hours of counseling/mentoring.

When school districts deny Students a FAPE, courts have wide discretion to
insure that students receive a FAPE going forward. Asthe Supreme Court stated:

The statute directs the court to “grant such relief as [it]
determines is appropriate.” The ordinary meaning of
these words confer broad discretion on the court. The
type of relief is not further specified, except that it must
be “appropriate.” Absent other reference, the only possible
interpretation is that the relief is to be “appropriate” in
light of the purpose of the Act. Asaready noted, thisis
principally to provide handicapped children with “a free
appropriate public education which emphasizes special
education and related services designed to meet their
unigue needs.

School Committee of the Town of Burlington v. Dep't of Education, M assachusetts, 471

U.S. 359, 371 (1985).

In Branham v. District of Columbia, 427 F.3d 7 (D.C. Cir. 2005), the Circuit laid

forth rules for determining when it is appropriate for IHOs to order funding of non-public
placements. First, the court indicated that *“(i)f no suitable public school is available, the
[school system] must pay the costs of sending the child to an appropriate private school.”

Id. At 9 (citing Jenkins v. Squillacote, 935 F.2d 303, 305 (D.C.Cir.1991)). The Circuit

then explained that such relief “must be tailored” to meet a student’s “unique needs.” 1d.

At 11-12 (citing to Florence County School Dist. v. Carter, 510 U.S. 7, 16 (1993)). To

inform this individualized assessment, courts must consider “all relevant factors”
including the nature and severity of the student's disability, the student's specialized

educational needs, the link between those needs and the services offered by the private
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school, the placement's cost, and the extent to which the placement represents the least
restrictive educational environment. Id. at 12.

The testimony from Witness H, from School B, suggests that the school isagood
fit for certain Students with disabilities. The school has a strong vocational component
and it islocated in asmall building. It is, accordingly, difficult to skip classes. The
school also has staff that could help the Student with his G.E.D., and there is a van that
goes out daily to pick up students. Thereis also an academic component to the schooal,
which hasless than thirty studentsinit.

Still, to this IHO, the record does not support Petitioner’s claim that School B
would be a good fit for the Student. The record contains remarks from the Student to the
effect that he wants to stay at School A. The Student also showed alack of interest in
School B when he failed to show up for an appointment in connection to his possible
enrollment at the school. During testimony, the Student did not indicate in any way that
he was interested in placement at School B or any private school. Moreover, the record
makes clear that this Student is not especially interested in typical vocational education
classes and instead sees his future in the music field. Given this Student’s lack of interest
in attending this school, and given the Student’s history of non-attendance, | find that
placement at School B for the Student is unlikely to be successful and inappropriately
ordered.

Petitioner aso seeks compensatory education. One of the equitable remedies
availableto a hearing officer, exercising his authority to grant "appropriate” relief under
IDEA, is compensatory education. Under the theory of compensatory education, courts

and hearing officers may award “educational services. . . to be provided prospectively to
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compensate for a past deficient program.” Reid v. District of Columbia, 401 F.3d 516,

521-23 (D.C. Cir. 2005). In every case, however, the inquiry must be fact-specific and, to
accomplish IDEA's purposes, the ultimate award must be reasonably calculated to
provide the educational benefits that likely would have accrued from special education
services the school district should have supplied in the first place. 1d., 401 F. 3d at 524;

see also Friendship Edison Public Charter School v. Nesbitt, 532 F. Supp. 2d 121, 125

(D.D.C. 2008) (compensatory award must be based on a"'qualitative, fact-intensive
inquiry used to craft an award 'tailored to the unique needs of the disabled student”).
A Petitioner need not "have a perfect case” to be entitled to a compensatory

education award." Stanton v. District of Columbia, 680 F. Supp. 201 (D.D.C. 2011)

Under the IDEA, if a Student is denied a FAPE, a hearing officer may not “simply

refuse” to grant one. Henry v. District of Columbia, 55 IDELR 187 (D.D.C. 2010)

Some students may require only short, intensive compensatory programs targeted at
specific problems or deficiencies. Reid, 401 F.3d at 524. Specifics regarding the type of
relief sought may not be required by Courts if witnesses have identified where the
Student was before FAPE denial, where the Student should be after FAPE denial, the
number of hours of compensatory education needed for the Student, and what program
would get the student where he should be, and what it would consist of. Cousinsv.

District of Columbia, 2012 WL 3090265 (D.D.C. 2012).

Petitioner seeks 250 hours of tutoring to make up for services missed during the
2014-2015 school year, and presents reasonable analysis to support this number. In
particular, the compensatory education plan indicates that the hours of tutoring would

allow the Student to make up for credits he missed out on because he was denied a FAPE
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in the 2014-2015 school year. Thereis also testimony that these hours could be
appropriately used for the Student to obtain a G.E.D., which | agree is the most redlistic
option for this Student in view of his overall lack of credits. Further, there is testimony
that the Student responds particularly well to 1:1 instruction given his attentional
difficulties.

However, | am concerned that this Student will not attend his tutoring sessions.
He still has tutoring sessions remaining from a past HOD, and there is testimony that the
Student has, on occasion, failed to attend those sessions.  Accordingly, | will order
compensatory education with accompanying requirements designed to insure that the
Student attends. In particular: 1) the Student must provide a medical note or a note from
his parent to DCPS for every scheduled tutoring session missed; 2) such note must be
presented to DCPS within 10 business days of the missed session; 3) the award for
tutoring expires by June, 2016; 4) upon three missed sessions without an accompanying
note, DCPS may suspend payment on all tutoring sessions until the appropriate
documentation is provided by the Student.

| must point out that the Student’s current tutor, Witness D, did not appear to be a
qgualified tutor. While earnest and well-intentioned, Witness D is not ateacher and did
not have a college degree, much less ateaching degree. Clearly, the Student’s issues are
too complex for anovice educator to address, which may in part account for his apparent
disinterest in the prior tutoring package. Accordingly, | will order that the Student’s
tutoring be conducted by a certified special education teacher.

Lastly, | find that the request for counseling/mentoring services to be without

merit. The record indicates that the Student did receive his counseling during the 2014-
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2015 school year. Evenif he did not, the advocate testifying in support of the plan has
no qualificationsin counseling or mentoring. Accordingly, | find that an order requiring
compensatory counseling or mentoring isinconsistent with Reid.
VIII. Relief

As aresult of the foregoing, Respondent is hereby ordered:

1 The Student shall be provided with 250 hours of tutoring as compensatory
education for the denial of FAPE for the 2014-2015 school year;

2. Tutoring shall be provided by a certified specia education teacher who
shall be paid at areasonable and customary rate;

3. The Student shall be required provide a medical note or a note from his
parent to DCPS for every scheduled tutoring session missed;

4, Such note must be presented to DCPS within 10 business days of the
missed session,

5. All tutoring hours must be completed by September 1, 2016;

6. Upon three missed sessions without an accompanying note presented to
DCPS in timely fashion, DCPS may suspend payment on all tutoring sessions until
appropriate documentation is received by DCPS;

7. Petitioner’s other requests for relief are hereby denied.

Dated: September 15, 2015

Michael Loganv
Impartial Hearing Officer

CC: Office of Dispute Resolution
Roberta Gambale, Esq.
Lynette Collins, Esqg.
OSSE Division of Specialized Education
Contact.resol ution@dc.gov
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Chief Hearing Officer
I X. Noticeof Appeal Rights
Thisisthe final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 USC 81415(i).

Date: September 15, 2015

Michael Lagarv
Impartial Hearing Officer
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