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HEARING OFFICER DETERMINATION (REVISED)

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint Notice
filed by Petitioner (the Petitioner or Mother), under the Individuals with Disabilities Education
Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter 5-E30 of the
District of Columbia Municipal Regulations (D.C. Regs.). In her due process complaint,
Petitioner alleges that respondent District of Columbia Public Schools (DCPS) denied Student a
free appropriate public education (FAPE) by failing to timely approve her request for an
Independent Educational Evaluation (IEE) and by failing to fund the IEE at the prevailing
market rate.

Student, an AGE youth, is a resident of the District of Columbia. Petitioner’s Due

Process Complaint, filed on July 28, 2015, named DCPS as respondent. The undersigned

! Personal identification information is provided in Appendix A.
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Hearing Officer was appointed on July 29, 2015. The parties met for a resolution session on
August 21, 2015, but did not reach an agreement. The 45-day period for issuance of this Hearing
Officer Determination began on August 29, 2015. On August 18, 2015, | convened a prehearing
telephone conference with counsel to discuss the hearing date, issues to be determined and other
matters.

The due process hearing was held before this Impartial Hearing Officer on September
15, 2015 at the Office of Dispute Resolution in Washington, D.C. The hearing, which was
closed to the public, was recorded on an electronic audio recording device. The Petitioner
appeared in person and was represented by PETITIONER’S COUNSEL. Respondent DCPS was
represented by DCPS” COUNSEL.

Petitioner called LAW CLERK as her only witness. DCPS called RESOLUTION
SCHEDULER as its only witness. Petitioner’s Exhibits P-1 through P-6 were admitted into
evidence, including Exhibits P-2, P-3 and P-4 which were admitted over DCPS’ objections.
DCPS’ objection to Exhibit P-7 was sustained. DCPS’ Exhibits R-1 through R-6, R-8 and R-9
were admitted into evidence, including Exhibits R-3 and R-4 which were admitted over
Petitioner’s objections. Petitioner’s objections to Exhibits R-7 and R-10 were sustained.
Counsel for Petitioner made an opening statement. Counsel for both parties made closing
arguments. Neither party requested leave to file a post-hearing brief.

At the beginning of the hearing, DCPS’ Counsel stipulated that Petitioner requested an
Independent Educational Evaluation (IEE) psychological evaluation of Student on February 20,
2015 and that the agency did not provide funding authorization for the IEE evaluation until July
29, 2015, after the complaint in this case was filed. Based upon that stipulation, Petitioner’s

counsel moved for summary disposition of the first issue in this case — whether DCPS denied



Student a FAPE by not timely funding an IEE evaluation requested by the parent. | took the
motion under advisement.

JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. 8 1415(f) and D.C. Regs. tit. 5-E, 8
3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the August 18, 2015 Prehearing
Order:

— Whether DCPS violated the IDEA and denied Student a FAPE by failing, prior to July

30, 2015, to fund an Independent Educational Evaluation (IEE) psychological evaluation

requested by the parent, beginning in February 2015;

— Whether DCPS violated the IDEA and denied Student a FAPE by failing to fund an
IEE psychological evaluation for Student at market rates.

For relief, Petitioner requests that the Hearing Officer order DCPS to fund the requested
IEE psychological evaluation of Student at prevailing market rates.

FINDINGS OF FACT

After considering all of the evidence, as well as the arguments of counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Student is an AGE resident of the District of Columbia. Student has been
identified as eligible for special education and related services, under the primary disability
classification Specific Learning Disability (SLD). Exhibit R-4. For the 2014-2015 school year,
Student was enrolled in the GRADE at PUBLIC CHARTER SCHOOL (PCS).

2. PCS has elected to be treated as a District of Columbia public school for purposes
of part B of the IDEA. See 5E DCMR § 923.3. Therefore, with respect to children enrolled in

PCS, DCPS is responsible for meeting the IDEA requirements applicable to an LEA. Hearing



Officer Notice.

3. In January 2015, DCPS SCHOOL PSYCHOLOGIST conducted a psychological
reevaluation of Student with the primary goal being to determine if Student continued to qualify
for special education as a student with an SLD. In addition, the reevaluation was intended to
assist in determining whether Student also had an Other Health Impairment (OHI) disability. In
her January 19, 2015 psychological reevaluation report, DCPS School Psychologist concluded,
inter alia, that the data appeared to support continuing to provide Student special education
services under the SLD disability category. DCPS School Psychologist also concluded that
although Student appeared to display characteristics of Attention Deficit-Hyperactivity Disorder
(ADHD), evidence of significant impairment in Student’s social, academic or classroom
functioning did not provide support for an educational classification of OHI. Exhibit P-1.

4, At a multidisciplinary team (MDT) meeting at PCS on February 12, 2015, DCPS
School Psychologist reviewed her psychological reevaluation report on Student. The MDT team
members determined that the SLD disability category was appropriate for Student. Exhibit R-4.

5. Student’s IEP team met at PCS on February 19, 2015 to discuss and formulate an
updated IEP for Student. Mother and Petitioner’s Counsel attended the meeting. At the
meeting, Petitioner’s Counsel expressed disagreement with the January 19, 2015 psychological
reevaluation report. Exhibit R-3.

6. In an email to the PCS Special Education Coordinator dated February 20, 2015,
Petitioner’s Counsel wrote to “reiterate” the parent’s request for an IEE psychological evaluation
of Student based upon the parent’s disagreement with the January 19, 2015 DCPS psychological
reevaluation. The Special Education Coordinator received the email IEE request. Exhibit P-3.

On April 2, 2014, Petitioner’s Counsel sent another email to the PCS Office of Special



Education the check on the status of the “IEE Psycho-Educational that we requested at the IEP
meeting.” Exhibit P-4.

7. On July 30, 2015, DCPS forwarded, by email, a letter authorizing the Parent to
obtain, at District of Columbia expense, a Psychological Assessment of Student, including
cognitive, educational, and clinical components, as well a social history (the July 30, 2015 IEE
Authorizing Letter). The letter set a maximum hourly cost for the IEE evaluation at $104.64 and
a maximum total cost of $1,260.32. These rates were based upon a schedule promulgated by the
D.C. Office of the State Superintendent of Education (OSSE). The IEE Authorizing Letter
specified that,

The maximum rates the District of Columbia will reimburse for the assessments

authorized by this letter for your student are listed above. Reasonable and

documented fees that exceed these rates may be allowed on a case by case basis at

the discretion of the District of Columbia, when the evaluator you select can

justify that the excess costs were essential for educational or diagnostic purposes.
Resolution Scheduler was the DCPS authorizing official for the IEE authorization. The parent
was provided an IEE Parent Guide that included a list of evaluators who met DCPS criteria to
conduct IEEs. The authorization letter specified that the parent may select an evaluator who was

not on the IEE Parent Guide list, if the provider met DCPS standards stated in the IEE Parent

Guide. Exhibits R-2, P-5; Testimony of Resolution Scheduler.

8. The IEE Parent Guide identified seven providers who purportedly conducted
Psychological assessments in the Washington, D.C. area. The guide stated that the parent should
use the list to start her search and specified that she may select a provider not on the list, “as long
as they are qualified to conduct the assessment your child will receive and [accept] the
prescribed OSSE rates.” Exhibit P-5.

9. Resolution Scheduler is responsible, inter alia, for keeping the IEE Parent



Guide up to date. In January 2015, the approved rate for psychological assessments was
increased from approximately $1,290 to $1,360 per evaluation. Resolution Scheduler checks
with the providers listed in the guide once per year to be sure the provider still accepts OSSE
rates for assessments and that they are still providing the listed services. Within the past year,
Resolution Scheduler has contacted all of the assessment providers listed in the guide. Each
provider confirmed acceptance of the OSSE rate. In Spring 2015, Resolution Scheduler spoke
with PROVIDER 3 who confirmed acceptance of the new rate. Resolution Scheduler recently
spoke to PROVIDER 7 who also stated he would be able to provide assessors at the OSSE rate,
but the level of the rates would make if difficult to find a provider quickly. Testimony of

Resolution Scheduler.

10.  On September 9, 2015, Law Clerk personally attempted to reach by telephone all
seven of the psychological assessment providers listed in the IEE Parent Guide to inquire if the
providers would accept the rate authorized in the DCPS IEE Authorizing Letter to conduct a
psychological evaluation of Student. Two listed firms, which apparently was a single provider
listed under two names, PROVIDER 4 and PROVIDER 5, stated that on occasion they would
accept the DCPS rates. Provider 7 did not give a firm answer, stating it depended on the
psychologist engaged. He also stated that they generally bill the difference between the DCPS
approved rate and their customary rate to the parent or the parent’s attorney. Law Clerk was
unable to contact the remaining providers — PROVIDERS 1, 2, 3, and 6 — to learn whether they
would accept the DCPS authorized IEE rate. Law Clerk left telephone messages for these
providers, but did not receive a return call. After making the initial attempt, Law Clerk did not

follow up with additional efforts to contact the providers. Law Clerk did not know whether



Providers 1, 2, 3 or 6 would or would not conduct IEE assessments for the DCPS authorized rate.

Testimony of Law Clerk.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

Burden of Proof

The burden of proof in a due process hearing is the responsibility of the party seeking
relief — the Petitioner in this case. See D.C. Regs. tit. 5-E, § 3030.3. See, also, Schaffer ex rel.
Schaffer v. Weast, 546 U.S. 49, 62, 126 S.Ct. 528, 536, 163 L.Ed.2d 387 (2005); Hester v.
District of Columbia, 433 F.Supp.2d 71, 76 (D.D.C. 2006).

A.

Did DCPS violate the IDEA and deny Student a FAPE by failing, prior to July 30,

2015, to fund an Independent Educational Evaluation (IEE) psychological

evaluation requested by the parent, beginning in February 2015?

On February 20, 2015, Petitioner’s Counsel requested PCS to authorize the parent to
obtain an IEE psychological evaluation of Student because the parent disagreed with the January
2015 evaluation conducted by DCPS School Psychologist. DCPS failed to authorize funding for
the parent to obtain an IEE evaluation until July 30, 2015, after the parent filed her present due
process complaint. Under 34 CFR § 300.502(b), subject to certain limitations, a parent has the
right to an independent educational evaluation at public expense if the parent disagrees with an
evaluation obtained by the public agency. If a parent requests an independent educational
evaluation at public expense, the public agency must, without unnecessary delay, either (i) file a

due process complaint to request a hearing to show that its evaluation is appropriate; or (ii)

ensure that an independent educational evaluation is provided at public expense. 1d. “Public



expense” means that the LEA either pays for the full cost of the evaluation or ensures that the
evaluation is otherwise provided at no cost to the parent. 34 CFR § 300.502(a)(3)(ii).

Upon DCPS’ receipt of Petitioner’s February 20, 2015 IEE request, the IDEA afforded
the agency only two alternative courses of action to avoid a procedural violation of the Act. The
first option was to provide notice of the intent not to change its evaluation, refuse payment for an
IEE and initiate a due process hearing; the other was to pay for the IEE. See L.S. ex rel. K.S. v.
Abington School Dist., 2007 WL 2851268, 6 (E.D.Pa.2007). In this case, DCPS did neither —
until it finally issued an authorization letter for the IEE evaluation on July 29, 2015. | find that
this five month delay in authorizing the requested IEE was an unreasonable period of time. Cf.
Herbin ex rel. Herbin v. District of Columbia, 362 F.Supp.2d 254, 259 (D.D.C.2005).
(Reevaluations should be conducted in a reasonable period of time, or without undue delay, as
determined in each individual case.)

A failure to timely provide an IEE, when properly requested by a parent, is a procedural
violation of IDEA. See Taylor v. District of Columbia, 770 F.Supp.2d 105, 109 (D.D.C. 2011).
Procedural violations of IDEA do not, in themselves, mean a child was denied a FAPE. See
Schoenbach v. District of Columbia, 309 F.Supp.2d 71, 78 (D.D.C.2004). Only those procedural
violations of the IDEA which result in loss of educational opportunity or seriously deprive
parents of their participation rights are actionable. See Lesesne ex rel. B.F. v. District of
Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006), citing C.M. v. Bd. of Educ., 128 Fed.Appx. 876,
881 (3d Cir.2005) (per curiam).

In this case, Petitioner offered no evidence that DCPS’ failure to timely fund her
requested IEE either resulted in a loss of educational opportunity to Student or seriously

deprived her of parental participation rights. Petitioner offered no evidence that a qualified



professional disagreed with the DCPS January 9, 2015 psychological reevaluation report. In
fact, no evidence was offered that after receiving the July 29, 2015 IEE authorization, Petitioner
attempted to schedule an IEE psychological evaluation of Student until six days before the due
process hearing, when Law Clerk telephoned the providers listed in the IEE Parent Guide.
Therefore, | find that Petitioner has not established that Student was denied a FAPE by DCPS’
delay in authorizing the requested IEE. Petitioner’s oral motion for summary disposition in her
favor on this issue is denied.

B.

Did DCPS violate the IDEA and deny Student a FAPE by failing to fund an IEE
psychological evaluation for Student at market rates?

Petitioner next contends that the maximum cost for a psychological assessment allowed
in DCPS’ July 29, 2015 IEE Authorizing Letter violated the IDEA because the DCPS maximum
is lower than the alleged market rate. DCPS responds that Petitioner failed to prove that she was
unable to obtain the IEE assessment at DCPS’ maximum authorized cost, and that DCPS’
evidence established that the rate is accepted by the providers listed in the IEE Parent Guide.

Under the D.C. Regs., maximum hourly rates and total amounts to be paid for IEE
evaluations are to be determined periodically by OSSE. The schedule for such rates and amounts
shall be commensurate with customary and prevailing rates for the evaluation involved and
consistent with the criteria used by the LEA when it initiates such evaluations. Exceptions to the
rates and amounts established by OSSE may be made where the requesting party can
demonstrate unique circumstances justifying the payment of costs exceeding the established
maximum rates or amounts. See 5E DCMR § 3027.5.

In argument, counsel for Petitioner did not dispute that DCPS is allowed to set a rate

schedule for IEE evaluations. Discussing this issue, U.S. Department of Education guidance



notes the department’s “longstanding position that public agencies should not be required to bear
the cost of unreasonably expensive IEEs” and further states, “[a]lthough it is appropriate for a
public agency to establish reasonable cost containment criteria applicable to personnel used by
the agency, as well as to [IEE] personnel used by parents, a public agency would need to provide
a parent the opportunity to demonstrate that unique circumstances justify selection of an
evaluator whose fees fall outside the agency’s cost containment criteria.” See Department of

Education, Assistance to States for the Education of Children with Disabilities, 71 Fed. Reg.

46689-90 (August 14, 2006). If the total cost of the IEE obtained by a parent exceeds the
maximum allowable costs and the school district believes that there is no justification for the
excess cost, the district, must, without unnecessary delay, initiate a due process hearing to
demonstrate that the evaluation obtained by the parent did not meet the agency’s cost criteria.
See Letter to Petska, 35 IDELR 191 (OSEP 2001).

Here, Petitioner failed to make a showing that the maximum allowed costs in DCPS’ July
29, 2015 IEE Evaluation Authorizing Letter were unreasonable. Resolution Scheduler testified
that he personally contacted each of the listed providers within the past 12 months and each
confirmed it would accept the DCPS authorized fee for conducting a psychological assessment.
Cf. M.V. v. Shenendehowa Cent. School Dist., 2013 WL 936438, 6 (N.D.N.Y.2013) (District’s
IEE fee cap was reasonable where there existed several psychologists or neuropsychologists
willing to perform IEEs for less than the fee cap.) Petitioner’s Counsel counters that
because Law Clerk was only able to confirm that one practitioner would conduct an
independent psychological evaluation at the fee rate authorized by DCPS, DCPS’ rate
schedule infringed upon the parent’s right to select an IEE provider. See Board of Educ.
of County of Nicholas v. H.A., 2011 WL 861163, 10 (S.D.W.Va.2011) (finding the LEA

improperly selected the IEE evaluator and summarily rejected Parent’s input.) This

10



argument is not supported by the evidence. Law Clerk first attempted to contact the
providers listed in DCPS’ IEE Parent Guide six days before the due process hearing and
he was only able to reach two of the six providers listed in the guide.? One of the those
providers confirmed it would conduct the assessment for the fee authorized by DCPS.
The other allegedly indicated that it might charge the parent the difference between the
market rate for a psychological evaluation and the amount paid by DCPS. However, the
day he called, Law Clerk was unable to reach the other four providers listed in the IEE
Parent Guide and he did not follow up with them. Law Clerk did not know whether the
other four providers would, or would not, conduct an IEE psychological evaluation at
the DCPS authorized cost. Moreover, the IEE Authorizing Letter specified that
reasonable and documented fees that exceeded DCPS’ maximum rates could be allowed,
on a case-by-case basis, at the discretion of the District when the excess costs were
justified as essential for educational or diagnostic purposes. Here, there was no
evidence that Petitioner ever informed DCPS that she was unable to obtain an IEE
assessment of Student for the DCPS maximum allowable costs or that she sought to
justify fees in excess of the maximum rate. | conclude, therefore, that Petitioner has not
met her burden of proof to establish that DCPS’ maximum cost allowance for
psychological assessments was unreasonable or unlawfully limited her right to obtain an

IEE evaluation of Student.?

2 The IEE Parent Guide lists seven providers for psychological assessments. Law
Clerk testified that he discovered that two of the listed providers, Provider Four and
Provider Five were the same entity.

s Petitioner’s counsel also asserts — as a “non-mutual collateral estoppel” —a June
19, 2015 decision against DCPS in the D.C. Office of Administrative Hearing in Infinite
Potential Evaluations and Therapy v. District of Columbia Public Schools Office of
Special Education (Case No. 2013-DCPS-00142). In that decision, the Administrative

11



Summary

In this decision, I have found that DCPS’ failure, until July 29, 2015, to authorize
an IEE psychological evaluation of Student at public expense was a procedural violation
of the IDEA. However, Petitioner has not established that this procedural violation
resulted in denial of FAPE to Student. With regard to the DCPS’ fee schedule for IEE
psychological evaluations, Petitioner did not carry her burden of proof to establish that
the IEE rates authorized by DCPS were unreasonable or infringed upon her right under
the IDEA to obtain, at public expense, an IEE psychological evaluation of Student.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

— All relief requested by the Petitioner herein is denied.

Date: September 23, 2015 s/ Peter B. Vaden
Peter B. Vaden, Hearing Officer

Law Judge determined that DCPS was required to pay the independent evaluator "[t]he
independent evaluation rates . . . currently set forth in the Chancellor's Directive dated
July 18, 2008" as specified in the IEE authorization letter in that case. That is, DCPS
was required to pay the independent evaluator according to the terms of its IEE
authorization letter. Unlike the IEE authorization in the OAH case, the July 29, 2015
IEE Authorizing Letter issued to Petitioner does not reference the evaluation rates in the
July 18, 2008 Chancellor’s Directive. The cited OAH decision provides no support for
Petitioner’s position that DCPS must pay an IEE evaluator a fee in excess of the
maximum costs specified in the IEE Authorizing Letter. Nor does the decision estop
DCPS from defending its IEE rate schedule.

12



NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(1).

cc: Counsel of Record
Office of Dispute Resolution
Chief Hearing Officer
OSSE - SPED
DCPS Resolution Team
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