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District of Columbia
Office of the State Superintendent of Education

Office of Dispute Resolution
810 First Street, NE, 2nd Floor, Washington, DC  20002

(202) 698-3819   www.osse.dc.gov

__________________________________________________________________
Parent, through Student,1 ) Room: 2006

)
Petitioner, ) Date Issued: September 22, 2015

)
v. ) Case No.: 2015-0234

)
 Public Charter School, ) Hearing Date: September 16, 2015

)
Respondent. ) Hearing Officer: Michael Lazan__

HEARING OFFICER DETERMINATION

I. Introduction

This is a case involving an year old student who is eligible for services as a

student with an Other Health Impairment. (“the Student”) .

A Due Process Complaint (“Complaint”) was received by  Public

Charter School (“ or “Respondent”) pursuant to the Individuals with

Disabilities Education Act (“IDEA”) on July 9, 2015 in regard to the Student. The Office

of the State Superintendent of Education (“OSSE”) was also named as a Respondent.

On July 13, 2015, OSSE filed a response. On July 20, 2015, Respondent

filed a response.   The resolution period expired on August 8, 2015.

II.  Subject Matter Jurisdiction

This due process hearing was held, and a decision in this matter is being rendered,

pursuant to the Individuals with Disabilities Improvement Act (“IDEIA”), 20 U.S.C.

1Personally identifiable information is attached as Appendix A and must be removed prior to public
distribution.
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Sect. 1400 et seq., its implementing regulations, 34 C.F.R. Sect. 300 et seq., Title 38 of

the D.C. Code, Subtitle VII, Chapter 25, and the District of Columbia Municipal

Regulations, Title 5-E, Chapter 30.

III. Procedural History

Respondent OSSE moved to dismiss, by The Office of the State Superintendent of

Education’s Motion to Dismiss the Complaint, dated July 13, 2015.   Petitioner submitted

opposition through Petitioner’s Response to OSSE’s Motion to Dismiss dated July 17,

2015.   On July 27, 2015, I granted the motion to dismiss through Order on The Office of

the State Superintendent of Education’s Motion to Dismiss the Complaint.

On August 6, 2015, this Hearing Officer held a prehearing conference. Jocelyn

Franklin, Esq., counsel for Petitioner, appeared. Lauren Baum, Esq., counsel for

Respondent, appeared.

A prehearing conference order issued on August 10, 2015 summarizing the rules

to be applied and identifying the issues in the case. After an email from Respondent

requesting changes was received by the Hearing Officer, a revised prehearing conference

order was issued on August 20, 2015.

One hearing date was held, on September 16, 2015. The HOD was due on

September 22, 2015. This was a closed proceeding. Petitioner was represented by

Jocelyn Franklin, Esq. Respondent was represented by Lauren Baum, Esq. Petitioner

moved into evidence Exhibits 1-26. Respondent objected to Exhibits 1-3, 9, 12, 18, 19,

20, 21, 22, and 25 on relevance grounds.  Objections to Exhibits 9, 19, and 22 were

sustained.   Objections to Exhibits 1-3, 12, 18, 20, 21, and 25 were overruled.

Respondent objected to Exhibit 26 because it was not in the index on the disclosures.
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This objection was overruled.   Exhibits 1-8, 9-18, 20-21, and 23-26 were admitted.

Respondent moved into evidence Exhibits 1-16, excepting page 1 of Exhibit 3.  There

were no objections.  Exhibits 1-16, excepting page 1 of Exhibit 3, were admitted.

The parties presented closing statements orally, on the record, after completion of

testimony on September 16, 2015.

Petitioners presented as witnesses: Petitioner; Witness A (expert: school

psychology); and Witness B. Respondent presented as witnesses: Witness C (expert:

clinical psychology); Witness D; Witness E; Witness F, and Witness G.

IV. Credibility

I found the witnesses to be credible in this proceeding. The testimony did not

contain material inconsistencies with other testimony in the record. Additionally, the

witnesses’ testimony did not reflect any material inconsistencies with the documentation

in the record. Finally, none of the witnesses made statements that were patently false.

V. Issue

As identified in the Prehearing Conference Summary and Order and in the Due

Process Complaint, the sole issue to be determined is as follows:

1. Did PCS fail to recommend transportation services on the

Student’s IEP at the meetings on December 2, 2014 and January 20, 2015?   If so, did

PCS violate 34 CFR Sect. 300.34 and the precedent developing from

Hendrick Hudson Bd. Of Educ. v. Rowley, 458 U.S. 176 (1982)?   If so, did 

PCS deny the Student a FAPE?

As relief, Petitioner is seeking that the IEP be amended to add transportation or a

meeting to discuss the Student’s need for transportation.
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VI. Findings of Fact

1. The Student is an year who is currently eligible for services as a

Student with an Other Health Impairment.  (P-12-1)

2. She is a fifth grader.  (Testimony of Petitioner)

3. The Student lives with her mother and her grandparents.  (Testimony of

Petitioner)

4. She and her mother may be moving from this residence shortly.

(Testimony of Petitioner)

5. The Student has Attention Deficit Hyperactivity Disorder, speech and

language issues, and asthma.  (Testimony of Petitioner)

6. The Student has significant difficulties in math.   She functions in the “low

range” in math, including operations, algebraic thinking, solving word problems,

numbers operations, and “measurements and data.” (P-4-4, P-12-3)

7. The Student has significant difficulties in reading.  She functions in the

“low range” to “low average” range in reading, including in regard to informational texts,

analyzing the text in terms of structure, literary elements, literary devices, vocabulary

acquisition and use.   (P-4-5, P-12-4)

8. She has been characterized as “far behind” grade level in reading in recent

IEPs.  (P-4-5, P-12-4)

9. In writing, she struggles with mechanics and penmanship. (P-4-6-7, P-12-

6)
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10. The Student has issues with speech and language. According to recent

testing, her speech and language skills are in the “borderline range” and her speech

fluency is in the “moderate range of severity.” (P-7-4)

11. She also has concerns in the areas of visual motor skills and motor

coordination. (P-8-9-10)

12. She has difficulty with working memory, planning, and organization.  She

has difficulty with independent problem solving.  (P-5-8-9)

13. In school, she presents with executive functioning issues, hyperactivity,

impulsivity, defiance and aggression, difficulty with peer relations, and inattention.  (P-5-

10)

14. The Student is able to leave the classroom and go to the bathroom and can

generally navigate in the school building independently.  (Testimony of Witness C)

15. When the Student walks to school by herself and is followed by her

mother, she walks through an alley. (Testimony of Petitioner)

16. Petitioner has told the Student not to walk in this alley.   The Student

ignores her.  (Testimony of Petitioner)

17. PCS is located four blocks from the Student’s home.

(Testimony of Petitioner)

18. For her third grade year, in the 2013-2014 school year, the Student

attended PCS. She had trouble completing assignments and turning in

homework.   She fell asleep in class a lot.  She went off on tangents, her writing was

sloppy, and she had difficulty with reading comprehension and fluency.  She had trouble

with attention, in forgetting things, and needed significant help getting organized. (P-5-3)
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19. A comprehensive evaluation was conducted of the Student in January,

2014. (P-5)

20. Testing on the Wechsler Intelligence Scale for Children-IV found that the

Student had “scattered” scores.   The Student scored in the extremely low range in

processing speed (below the .1 percentile) and in the borderline range in working

memory (3rd percentile) but in the average range for verbal comprehension (45th

percentile). (P-5-3)

21. Testing on the Woodcock-Johnson-III found that the Student was in the

borderline range in oral language, broad reading, broad math, and in the low range in

broad written language. (P-5-6)

22. Connors-3 scales filled out by teachers reflect “very elevated” scores in

learning problems/executive functioning, executive functioning (Teacher A);

hyperactivity/impulsivity, learning problems executive functioning, defiance and

aggression, and peer relations (Teacher B); and inattention, hyperactivity impulsivity,

learning problems, executive functioning (Teacher C).  P-5-10

23. For the 2014-2015 school year, for fourth grade, the Student remained at

PCS.  (Testimony of Petitioner)

24. During this school year, the Student did not have severe behavior

problems.   She followed routines, could leave the classroom and return, did not wander

the halls, and played with her friends during recess.  She was cautious about what she

could or could not do on the playground.  On class trips, she stayed with herself and

another teacher.  (Testimony of Witness F)
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25. During unstructured parts of the school day, she was able to get from one

location to another. (Testimony of Witness G)

26. IEP meetings were held for the Student on December 2, 2014 and January

20, 2015.   (P-4; P-12).

27. Her recent IEPs, dated December 2, 2014 and January 20, 2015, contain

math goals, reading goals, and writing goals.   The January IEP also contains speech

goals and motor skills/physical development goals.  Both IEPs recommend three hours

per week of  special education services in reading (two hours inside the classroom, one

hour outside the classroom) and two hours of special education services in math (inside

the classroom).  The January IEP also includes speech and language pathology (sixty

minutes per week) and occupational therapy (forty-five minutes per week). (P-4-8; P-12-

10)

28. The December, 2014 IEP recommends classroom accommodations such

as location with limited distractions, preferential seating, flexible scheduling, and

extended time on subtests.  (P-4-10)

29. The January, 2015 IEP added numerous interventions, including oral

sensory device, copy from paper/book instead of board, assistive technology or

interventions to help with responses on ELA and math assessments. (P-12-13)

30. Neither IEP requires transportation services.  (P-12-15; P-4-11)

31. At the IEP meeting on January 20, 2015, the team discussed the Student’s

transportation needs.   They assessed whether the severity or manifestation of the

student’s disability required constant adult supervision; whether the Student had a

documented deficit in assessing risk or advocating for personal safety; whether the
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Student’s behavior was dangerous to herself or others; whether the Student lacked the

ability to understand street signs and signals; and whether it was unsafe for the Student to

travel without structured supervision supports outside of school. (R-5-7-9)

32. At the meeting, Petitioner reported that the Student walked through an

alley to get to school, which Petitioner felt was not safe. Petitioner stated that the

neighborhood was unsafe. (Testimony of Witness D; R-5-7)

33. The team concluded that the Student did not need transportation.   They

observed that the Student has not had any deficits in assessing risk and has no history of

dangerous behavior to herself and others.  They felt that she can navigate an established

route to school.  (R-5-8-9; R-6-1)

34. Additionally, the team felt that there was not sufficient documentation to

support Petitioner’s request.  (Testimony of Witness C)

35. The team in particular examined whether the Student needed structural

supports pursuant to OSSE guidelines.   (Testimony of Witness C)

36. The Student has weakness in adaptive functioning. An adaptive

functioning assessment dated April 20, 2015 tested the Student on the Vineland-II

Adaptive Behavior Scales.  Teachers and Petitioner were interviewed. Petitioner’s scales

indicated that the Student was functioning at a low level in communication and had

moderately low in daily living skills and socialization.  Teacher D’s scales reported that

the Student was moderately low in written communication and at least adequate in all

other measures.   Teacher E’s scales indicated that the Student was moderately low in

expressive language, written language, academic, and school community, but average in

all other domains. (P-14)
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37. The Student’s report card for 4th grade revealed very poor grades.  The

Student received F grades in social studies and science and D grades in music, reading

and language arts, and math.  (P-21-1-2)

38. For the current school year, for fifth grade, the Student remains at

PCS.  She is compliant with rules and can go back and forth to the bathroom.

(Testimony of Witness E)

39. Her parent picks her up from school. (Testimony of Witness E)

40. Other 4th and 5th grade students are dropped off by their parents or walk to

school.   Usually the 4th and 5th grade parents are not walked to school by their parents.

(Testimony of Witness G)

VII. Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this

Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are

as follows:

The burden of proof in a special education due process hearing lies with the party

seeking relief. 5-E DCMR 3030.3; Schaffer v. Weast, 546 U.S. 49 (2005).

The central purpose of the IDEA is to ensure that all children with disabilities

have available to them special education and related services designed to meet their

unique needs and provided in conformance with a written IEP (i.e., free and appropriate

public education, or “FAPE”). 20 U.S.C. Sects. 1400(d)(1(A), 1401(9)(D), 1414(d); 34

C.F.R. Sects. 300.17(d), 300.320; Shaffer v. Weast, 546 U.S. 49, 51 (2005).Pursuant to

the Supreme Court's decision in Board of Education of the Hendrick Hudson Central

School District, Westchester County v. Rowley, 458 U.S. 176, (1982), the IEP must, at a
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minimum, “provid[e] personalized instruction with sufficient support services to permit

the child to benefit educationally from that instruction.” Branham v. District of

Columbia, 427 F.3d 7 (D.C. Cir. 2005).

In matters alleging a procedural violation, a hearing officer may find that a child

did not receive a FAPE only if the procedural inadequacies: (i) Impeded the child's right

to a FAPE; (ii) Significantly impeded the parent's opportunity to participate in the

decision-making process regarding the provision of a FAPE to the parent's child; or (iii)

Caused a deprivation of educational benefit.   34 CFR Sect. 300.513(a).

According to the DCMR, the LEA must provide services to address all of the

child's identified special education and related services needs.   5 DCMR Sect. 3002.1(f).

This provision is consistent with the federal regulations, which indicate that a FAPE

includes the provision of related services, defined as "transportation and such

developmental, corrective and other supportive services" as are required to assist a child

with a disability to benefit from special education.   34 CFR Sect. 300.34(a)   In the

federal regulations, transportation is specifically listed as a related service.  34 CFR Sect.

34(b)(16).  In the District of Columbia, the applicable regulations also specifically

indicate that transportation is a related service that must be made available by the LEA.

5 DCMR Sect. 3001.1.

With respect to the issue here, some courts and hearing officers find that

transportation services should be provided to students pursuant to the IDEA where the

student's disability directly causes a "unique need" for some form of specialized

transport. McNair v. Oak Hills Local Sch. Dist.,872 F.2d 153 (6th Cir. 1989); see also

Harford County Pub. Schs., 114 LRP 39986(SEA MD 05/16/14) (15-year-old was unable
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to unlock his front door on two occasions demonstrated that he may need specialized

transportation services to arrive home safely after school.).

Other courts shift the focus from "unique needs" to "access."  Here, if a student

with a disability would not be able to access her program of special education and related

services without specialized transportation, then the district will be required to provide

this service. Irving Indep. Sch. Dist. v. Tatro, 468 U.S. 883 (1984); Donald B. v. Board of

Sch. Comm'rs of Mobile County, Ala., 117 F.3d 1371 (11th Cir. 1997)(six year old

student was three blocks away from school and could travel to and from school by

himself; parent’s claim for transportation as related service denied).   The sole inquiry is

whether the transportation is necessary for a student with a disability to participate in

special education programming, and the student does not have to show a disability-

related need for the transportation. In re: Student with a Disability, 59 IDELR 180 (SEA

NY 2012) (inability of an elementary school student with autism, ADHD, and a language

disorder to walk to school independently entitled him to receive door-to-door

transportation services from his district even though he didn't have a mobility

impairment).

Under either approach, in deciding whether a student with disabilities may require

a program of specialized transportation as part of the related services that accompany

special education, it is relevant to ask whether a child's disabilities make it problematic to

get to school in the same manner as nondisabled students. Letter to Hamilton, 25 IDELR

520 (OSEP 1996).

In this case, under either approach, the facts favor the school district.   Certainly,

the Student’s disability causes her a variety of problems. She has issues in working
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memory, planning, and organization.  She also has difficulty with independent problem

solving. Moreover, as is evident from the Connors-3 scales filled out by her teachers, the

Student is hyperactive, impulsive, defiant and aggressive. The Student has also done

very poorly in school, as is evident from her report cards in the record.

Still, the evidence here is insufficient to establish that these issues prevent the

Student from actually getting to school or going home from school. Though the Student

does have issued with memory, planning and organization, the four blocks to the school

are within her capability. The testimony of the parent makes it clear that the Student can

in fact make it to school notwithstanding her difficulties. The parent has observed her

walking to school by walking behind her.   There is nothing to establish that there are any

street signs at issue or that the Student gets lost traveling to school.

The parent’s issue is that the Student takes a route “through an alley” and that

such route is dangerous to the Student because of the neighborhood.2 While I can

certainly understand the parent’s concern, this is not a basis for transportation services

under the IDEA.   Assuming that the parent is correct that the neighborhood is dangerous,

these are issues that would unfortunately affect all the students in the school.   A school

district is not obliged, under the IDEA, to provide access to transportation because of this

issue.  If the student can get to school despite their disability, then there is no duty for the

school district to provide additional specialized transportation as a related service. Cf.

Modesto City Elementary School District, 38 IDELR 88 (SEA CA 2002)(13-year-old

with sensory integration and social/adaptive behavior deficits was denied specialized

home-to-school transportation); Pleasant Valley Sch. Dist., 37 IDELR 265 (SEA CA

2 There is some question about whether the Student’s neighborhood is appropriately characterized as
dangerous.   Witness G testified that he did not think the neighborhood was particularly dangerous.
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2002) (student could be safely transported on regular education bus even with medical

diagnosis of short-gut syndrome, ADHD, Tourette syndrome, and a history of seizures).

It is noted that Petitioner’s expert, Witness A, did not always testify consistently

with her on these issues.   Witness A testified that the Student’s transportation concerns

related in part to such issues as her tendency to put objects in her mouth, which was not

mentioned by the parent.  Witness A also did not indicate any particular personal

familiarity with the Student, and the Student’s pediatrician did not testify to support

Petitioner’s suggestion that this Student is not able to get to school because of her

Attention Deficit Hyperactivity Disorder or related issues.   Finally, the fact that the

Student can navigate the school building does suggest to me that she would be able to

handle the walk back and forth to school on her own.

VIII. Order

As a result of the foregoing, Petitioner’s Complaint is hereby dismissed with

prejudice.

Dated: September 22, 2015

Michael Lazan
Impartial Hearing Officer

cc: Office of Dispute Resolution
Jocelyn Franklin, Esq.
Lauren Baum, Esq.
OSSE Division of Specialized Education
Contact.resolution@dc.gov
Chief Hearing Officer
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IX.  Notice of Appeal Rights

This is the final administrative decision in this matter.  Any party aggrieved by

this Hearing Officer Determination may bring a civil action in any state court of

competent jurisdiction or in a District Court of the United States without regard to the

amount in controversy within ninety (90) days from the date of the Hearing Officer

Determination in accordance with 20 USC §1415(i).

Date: September 22, 2015

Michael Lazan
Impartial Hearing Officer
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