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PROCEDURAL BACKGROUND

On April 13, 2009 a Hearing Officer’s Determination (HOD) was issued finding
DCPS had failed to identify and evaluate the student in a timely manner resulting in a
denial of a Free Appropriate Public Education (FAPE). The hearing officer ordered
DCPD to fund an independent comprehensive psychological evaluation and hold a
multidisciplinary meeting (MDT) to review the evaluation. On July 2, 2009, DCPS
convened an MDT meeting that reviewed the independent evaluation and determined that
the student was not eligible for special education services. On December 16, 2009,
Counsel for the Parent filed the herein Complaint with the District of Columbia Office of
the State Superintendent of Education (OSSE), Student Hearing Office (SHO), alleging
the District of Columbia Public Schools (DCPS) denied the student a FAPE.

A Pre-hearing Conference was held on January 11, 2010 and a Pre-Hearing Order
was issued in this matter on January 13, 2010. The Order determined the ISSUE/S as set
out below.

A hearing in this matter was scheduled for February 1, 2010 at the Student
Hearing Office, OSSE, 1150 Fifth Street, SE - First Floor, Hearing Room 4-B,
Washington, D.C. 20003. The hearing convened as scheduled at 11 a.m.. Counsel for the
parent’s Documents P-1-P-13 and counsel for DCPS’s Documents DCPS-1-DCPS-12
were entered into the record. All witnesses were sworn in under oath.

JURISDICTION

The hearing convened under Public Law 108-446, The Individuals with
- Disabilities Education Improvement Act of 2004, Title 34 of the Code of Federal
Regulations, Part 300, and Title V of the District of Columbia Municipal Regulations.

ISSUES:

1.. Did DCPS deny a FAPE to the student in
failing to classify the student as a special
education student?

2. Did DCPS deny a FAPE to the student in
failing to review a functional behavior
assessment (FBA)?




3. Did DCPS deny a FAPE to the student for
allegedly not including a regular teacher at
the July 2" MDT meeting?

4. Did DCPS deny a FAPE for allegedly not
inviting the parent to a December 9" 2009
meeting?

FINDINGS of FACT

As to issue 1 and in consideration of the testimony, and documents herein, the
hearing officer found the following facts:

L.

On July 2, 2009, DCPS convened an eligibility meeting for the student.
The mother, her educational advocate, the special education coordinator,
the special education teacher, a teacher’s aide and a compliance specialist
attended in person and the school psychologist participated by telephone.
(DCPS-2)

An independent psychological evaluation conducted by Interdynamics,
Inc. (P-9) was provided to DCPS prior to the meeting. The evaluation was
conducted on the student on April 22, 2009 and the written report was
dated May 14, 2009. The evaluation stated: “This evaluation will assess
[the student’s] cognitive, academic and personality functioning, and will
identify social and emotional factors that impact his ability to perform
effectively in the classroom.” (P-9 at p.1) The evaluation stated its sources
of data were an interview with the parent on April 22, 2009 and a review
of a psychiatric evaluation completed on October 22, 2008. The
psychiatric evaluation diagnosed the student with Attention Deficit
Hyperactivity Disorder (ADHD) and Oppositional Defiant Disorder. (P-
13) The techniques administered in the psychological evaluation were the
Wechsler Intelligence Scale for Children-Fourth Edition (WISC-IV);
Wechsler Individual Achievement Test-Second Edition (WIAT-II); Beery-
Buktenica Test of Visual Motor Integration-Fifth Edition (VMI-V);
Conners’ Continuous Performance Test (CPT); Conners’ Parent Rating
Scale-Revised and the Behavior Assessment Scale for Children 2™
Edition-Structured Developmental History (BASC-2-SDH). The
evaluator stated in the behavioral observations section that the student
“...became preoccupied with how much longer testing would take, and
seemed to become frustrated by the testing situation, as evidenced by the
look of displeasure on his face. On another test, [student] was asked to
observe a letter that flashed across a computer screen, and then to press the
spacebar when a target letter was flashed (Conners’ CPT). During the




subtest it was noted that [student] began to fidget in his seat, and he was
observed to be looking away from the computer while the letters were
flashing across the screen. He could not sustain attention, and also
resorted to holding the spacebar down for seconds at a time, as well as
responding haphazardly to the presented stimuli. When redirected
[student] would pay attention momentarily, however, after approximately
thirty seconds lapsed, he would begin to lose focus again.” (P-9 at p.4-5)
The evaluator found in administering the WISC-IV test for cognitive
functioning that the [student’s] “ability to sustain attention, concentrate,
and exert mental control is in the Borderline range.” (P-9 at p.6) The
evaluator found in administering the WIAT-II subtest on Written
Expression the following: “He wrote in large letters, and failed to plan
effectively utilizing the space that he was provided, resulting in him using
several lines in order to produce short sentences. The inability to plan
effectively suggests problems in executive functioning, which is notable in
children who have been identified as having ADHD.” (P-9 at p.§) In
administering the Conners’ Continuous Performance Test (CPT) the
evaluator found as follows: “His reaction times were increasingly slower
as the administration progressed; also there was a loss of consistency as
the test progressed. Performance was generally erratic and indicative of
poor attention capacity. Also evident was difficulty making the necessary
adjustment to the change of tempo of stimulus presentation, which may
reflect limitations in the ability to adjust to changes in task demands.
Overall, [student’s] CPT performance was poor, suggesting attention
problems.” (P-9 at p.11) The independent psychological evaluation found
the student “meets the criteria for Attention Deficit Hyperactivity
Disorder. He will require intervention utilizing the classification of Other
Health Impaired.” (P-9 at p.15)

The independent psycholo§ical evaluation was reviewed by the school
psychologist at the July 2"° 2009 MDT/Eligibility meeting. The MDT
Meeting Notes state that in the school psychologist’s review “[N]one of
the reported data sources, however, included information obtained directly
from school personnel who work daily with [the student]. Thisisa
significant omission given the stated purpose of the assessment.” (DCPS-2
at p.5) The MDT Notes also state that the school psychologist pointed out
parts of the evaluation that questioned the independent evaluator’s
conclusion that it was an accurate representation of his cognitive,
academic and personality functioning. The school psychologist noted
pages 4 and 12 of the report where the student was frustrated by the testing
or not fully invested in the task. (DCPS-2 at p.5) The MDT Meeting
Notes also state the student’s final report card was good. (DCPS-8§ at
p.2)The MDT Notes state: “Based on academic testing and other data
available, the student does not meet the qualification of OHI.” (DCPS-2 at
p.5) The school psychologist testified that she had talked to the student’s
teachers and observed the student in his classroom and did not see the




behavioral problems in the class to justify his eligibility for special
education services as OHI.

The MDT Meeting Notes of the July 2, 2009 meeting written by a school
representative state under the eligibility determination section that “team
determines he’s clearly able to do work-needs behavioral support-not
enough information in eval about what is happening in classroom-
interdynamics did not interview teachers-no adverse impact on academics.
Team decision: Student does not qualify for SPED based on evals.”
(DCPS-8 at p.2)

The MDT Meeting Notes written by the parent’s advocate state: “Parent
reports behavior problem continues. Recently, student suspended back to
back for two weeks-fighting, tantrums.” The parent’s notes also indicate
the student was retained in the first grade at

(P-6)

A student infraction letter to parents of February 2, 2009 stated the student
failed to obey his teacher and was running around in the classroom. (P-12)

A student infraction letter to parents of February 11, 2009 stated the
student threw things in class and hit a girl sending her to the nurse. (P-11)

As to issue 2 and in consideration of the testimony, and documents
herein, the hearing officer found the following facts:

1.

The July 2, 2009 MDT Meeting Notes state: “Once FBA is sent to school
will be sent to gen. ed team and there will be the possibility of a 504 plan.’
(DCPS-8)

2

Counsel for the parent presented no evidence that the independent
functional behavioral assessment (FBA) was given to the school to review.

As to issue 3 and in consideration of the testimony and documents herein, the
hearing officer found the following facts:

1.

The sign-in sheet for the eligibility meeting of July 2, 2009 does not
include a signature for the regular education teacher and does not indicate
the regular education teacher was present. (DCPS-2 at p.1)

The MDT Meeting Notes do not indicate any report from the regular
teacher on the student’s progress. (DCPS-2 and DCPS-8)

Counsel for DCPS concedes the regular education teacher was not present
at the MDT meeting.




4. The student is enrolled full-time in a regular education class at
Educational Center.

As to issue 4, and in consideration of the testimony and the documents herein, the
hearing officer found the following fact:

1. The parent testified she went to the December 9, 2009 meeting, but was
late and the meeting was over by the time she arrived. (Testimony of Mother)

CONCLUSIONS of LAW

The hearing in this matter was convened under IDEIA 2004 implementing
regulation 34 CFR 300.507(a). District of Columbia Municipal Regulation 5 DCMR
3030.3 placed the burden of proof upon the petitioner/parent in this matter, and that
burden was by preponderance.

Counsel for the parent argues that DCPS denied a FAPE in not finding the student
eligible for special education services based on the independent comprehensive
psychological evaluation and the evidence of the student’s continuous behavior problems
at school. Counsel for DCPS counters that DCPS properly found the student not eligible
for special education services because the MDT team found that the independent
psychological evaluation and the school’s data did not meet IDEA’s eligibility criteria at
34 C.F.R. Section 300.8 that the disability “adversely affects a child educational
performance.” Counsel for DCPS further argues that DCPS was correct that ADHD
alone does not qualify under the category of Other Health Impaired (OHI) unless there
can be the above showing of adverse affect. In this case, counsel for DCPS argues, the
independent psychological evaluation failed to include interviews with teachers or data
from the school on the child’s educational progress and therefore was insufficient to meet
the required showing of adverse impact.

While there may be some merit to the school’s argument on issue one, it fails to
take into account issue three on the failure of a regular education teacher to be at the
MDT meeting. The two issues are intertwined. The above Findings of Fact show that the
student was enrolled in a regular education classroom at Educational Center and
that his regular education teacher was not present at the July 2" 2009 MDT/Eligibility
Meeting. IDEA requires that a child’s IEP team must include not less than one regular
education teacher, if the child is, or may be, participating in the regular classroom
environment. 20 U.S.C. Section 1414(d)(1)(B)(ii) and 34 C.F.R. Section 300.321(a)(2).

Counsel for DCPS concedes the procedural defect that the regular education
teacher was not part of the MDT team, but argues that it did not affect the student’s
substantive rights. The D.C. Circuit has held that procedural violations are actionable
only if they affect the student’s substantive rights. Lesesne v. District of Columbia, 447 F.




3d 828, 834 (D.C. Cir. 2006), accord Kingsmore ex rel. Lutz v. District of Columbia 466
F.3d 118 119 (D.C. Cir. 2006)

Several courts have found that the failure to include a regular education teacher in
an IEP meeting denies a FAPE to the student. In M.L. v. Federal Way Sch. Dist., 394 F.
3d 634 (9" Cir. 2004), the U.S. Court of Appeals for the Ninth Circuit held that “the
failure of the FWSD to include a regular education teacher on the IEP team significantly
deviated from the procedural requirements of the Individuals with Disabilities Education
Act (“IDEA”™) that at least one regular education teacher be included in the development
of an IEP for a student with a disability pursuant to 20 U.S.C. Section 1414(d)(1)(B)(ii).”
Id. The appeals court remanded to require the school district to select an IEP team that
complies with the procedural requirements of IDEA. The court found this procedural
requirement mandatory by Congress and not discretionary. The court further relied on the
reasoning in W.G. v. Board of Trustees, 960 F 2d. 1479 ( 9* Cir. 1 992) (“Target Range”)
which also found that the failure to include a regular education teacher in the IEP meeting
on eligibility and development of an IEP denied a FAPE. In Target Range, the court
reasoned that because the school district failed to consider the recommendations of
persons most knowledgeable about the child, it failed its “duty to conduct a meaningful
meeting with the appropriate parties”. Id. at 1485 In Anchorage Sch. Dist. v. Parents of
MP., 45 IDELR 253 (Alaska Sup. Ct. 2006) the court found the school district denied a
FAPE by failing to include a general education teacher at the IEP meeting, excluding the
parent from the educational process.

In this case, the failure of DCPS to include the student’s regular education teacher
at the MDT meeting denied the MDT team the person most knowledgeable about the
student’s educational progress. The teacher could have provided information on whether
the student’s disability of ADHD was adversely affecting his educational performance.
That information was crucial for determining if the student was eligible for special
education services. That was one of the reasons why Congress required the presence of a
regular education teacher at an IEP meeting. This procedural requirement is significant
in this case because it may have resulted in a loss of educational opportunity to the
student. See M.L. v. Federal Way Sch. Dist. The Supreme Court in Bd. of Educ. of
Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176 (1982) put great weight on
compliance with the Act’s procedural requirements. DCPS’s failure to comply with
IDEA’s mandatory procedural requirement did affect the student’s substantive rights and
resulted in a denial of a FAPE.

Based on the above Findings of Fact on issue two, counsel for the parent failed to
meet his burden of proof that the FBA was not reviewed by the MDT team. There is no
evidence that the school had received the independent FBA so it could review it.

Based on the above Findings of Fact on issue four, counsel for the parent has
failed to meet his burden of proof that the parent was not invited to a December 9, 2009
meeting. The parent’s own testimony was that she knew of the meeting and went to it,
but was late and the meeting was over when she arrived.




SUMMARY of the DECISION

In consideration of the foregoing, the hearing officer made the following

ORDER

DCPS shall reconvene an MDT meeting including the student’s regular
education teacher to determine the student’s eligibility for special
education services. If the student is found eligible, the MDT team shall
develop and implement an appropriate IEP. The MDT meeting shall be
convened by February 19" 2010. The meeting shall be scheduled at a

mutually agreeable time by the above date through counsel for the
parent.

Dated this 4th day of February, 2010

274 Styn‘om DuBow

Seymour DuBow Esq., Hearing Officer

This is THE FINAL ADMINISTRATIVE DECISION. Appeal can be made to a
court of competent jurisdiction within ninety (90) days of the issue date of this
decision.
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