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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
' Student Hearing Office

810 First Street, NE, 2nd Floor
Washington, DC 20002

ad

Ce
PETITIONER, on behalf of
[STUDENT],! Date Issued: June 29, 2011
Petitioner, Hearing Officer: Peter B. Vaden
v Case No:
DISTRICT OF COLUMBIA Hearing Date: June 15, 17, 2011
PUBLIC SCHOOLS,

: Student Hearing Office, Room 2004
Respondent. Washington, D.C.

HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
This matter came to be heard upon the Administrative Due Process Complaint Notice
filed by PARENT (the “Parent”), under the Individuals with Disabilities Education Act, as
amended (the “IDEA”), 20 U.S.C. § 1400, ef seq., and Title 5-E, Chapter 5-E30 of the District of
Columbia Municipal Regulations (“D.C. Regs.”). In her Due Process Complaint, Parent alleges
that Student’s Individualized Education Program (“IEP”), developed on December 13, 2010,

fails to provide Student a FAPE because if does not offer a full-time therapeutic special

1

Personal identification information is provided in Appendix A.






education program. Parent seeks a private placement award for Student to attend MARYLAND
PRIVATE SCHOOL (“MPS”).

Student, an AGE adolescent, is a resident of the District of Columbia. She is eligible for
special education services under the primary disability, Emotional Disturbance (“ED”). The
Parent’s Due Process Complaint, filed on March 15, 2011, named DISTRICT CHARTER as
respondent.” The undersigned Hearing Officer was appointed on March 17, 2011. The parties
met for a resolution session on April 6, 2011 and agreed that no agreement was possible. On
April 14, 2011, a prehearing telephone conference was held with the Hearing Officer and
counsel to discuss the hearing date, issues to be determined and other matters. On May 10,
2011, Parent moved for a continuance for health reasons. The timeline for issuance of this HOD
was continued until June 29, 2011.

The due process hearing was held before the undersigned Impartial Hearing Officer on
June 15 and June 17, 2011 at the Student Hearing Office in Washington, D.C. The hearing,
which was closed to the public, was recorded on an electronic audio recording device. The
Parent and Student appeared in person and were represented by counsel. Respondent DCPS was
represented by counsel.

The Parent testified and called as witnesses EDUCATIONAL CONSULTANT,
PSYCHOLOGIST, CHILD PSYCHIATRIST, IEP EXPERT, MPS PRINCIPAL, and
STUDENT. DCPS called as witnesses NEIGHBORHOOD HIGH SCHOOL (“NHS”) SPED
COORDINATOR and DISTRICT CHARTER SPED COORDINATOR Parent’s Exhibits P-1
through P-27 and DCPS’s Exhibits R-1 through R-12 were admitted into evidence without

objection.

’ District Charter has elected to have DCPS serve as its local education agency (LEA) for
purposes of the IDEA. See D.C. Regs. tit. 5-E, § 3019.2.






JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit. 5-E, §

3029. | |
ISSUES AND RELIEF SOUGHT

Whether District Charter’s December 13, 2010 IEP denied Student a FAPE because it did

not provide a full time special education placement outside of the general education

setting.’

Parent requests that DCPS be ordered to fund Student’s immediate placement at MPS
and seeks compensatory education relief. |

FINDINGS OF FACT

After considering all of the evidence, as well as the arguments of counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Student is an Age resident of the District of Columbia. Testimony of Parent.

2. Parent enrolled Student in District Charter at the beginning of the 2009-2010
school year. Testimony of Parent. At the time of the hearing, Student was in the GRADE at
District Charter. Exhibit R-3.

3. Before enrolling at District Charter, Student had received therapy from
professionals outside the school setting to address long standing emotional issues attributed to
domestic hardship and family tragedy. Testimony of Parent.

4. In July or August 2009, Parent asked District Charter about having Student
assessed for special education eligibility. No education evaluations were conducted. Testimony

of Parent.

3 In her due process complaint, Parent also alleged that DCPS had not evaluated Student in
all areas of suspected disabilities. Parent withdrew that claim at the beginning of the due process
hearing.






5. In January 2010, Parent made a written request to District Charter for “IEP
testing” for Student. Exhibit P-3.

6. DCPS SCHOOL PSYCHOLOGIST conduced a psychological evaluation of
Student on April 8, 2010. In her April 29, 2010 report, School Psychologist reported that on
cognitive functioning tests, Student obtained a Verbal Intelligence index of 82 and a Nonverbal
Intelligence Index of 86. Both scores were within the below average range. Student’s
Composite Intelligence Index score of 81 was also in the below average range. On the
Woodcock-Johnson Tests of Achievement (WJ-III ACH), Student’s overall level of achievement
and ovefall fluency scores were in the very low range. School Psychologist concluded that the
- results seemed to suggest a learning disability and recommended that Student’s Multidisciplinary
Team (“MDT team”) consider her report and all other available data to make an eligibility
determination. Exhibit P-4.

7. Student’s MDT team requested a clinical evaluation which was conducted by
Psychological Assessment Solutions, LLC in July 2010. In the August 9, 2010 clinical report,
the EXAMINER concluded that Student met the eligibility criteria for special education services
under the criteria for Specific Learning Disability (“SLD”) in reading, writing and mathematics
and under the criteria for Emotional Disturbance. The Examiner reported significant emotional
distress which impeded Student’s academic function_ing. The Examiner strongly recommended
that Student be placed in a small-group setting repdrted that “can provide the scaffolding,
support and nurturance [sic] that she needs.” Exhibit P-5.

8. Student’s MDT team reviewed the DCPS psychological and clinical evaluations

on September 16, 2010 and did not think that Student required special education services.

Exhibit P-7.






9. DCPS apparently did not issue prior written notice to Parent when the MDT team
determined in September 2010 that Student was not eligible for special education services.
Testimony of District Charter SPED Coordinator.

10. The December 13, 2010 IEP meeting notes state that at the September 16, 2010
eligibility meeting, Parent wanted to hold off on the eligibility determination until a psychiatric
evaluation was completed under Student’s private insurance plan. Exhibit P-7. Based upon the
contrary testimony of Parent at fhe hearing, the strong conclusions supporting a finding of
eligibility in the April 29, 2010 psychological evaluation and the August 9, 2010 clinical
evaluation, and the failure by DCPS to issue a prior written notice to Parent after the September
16,2010 eligibiblity meeting, I find the claim that Parent wanted to defer the eligibility
determination not credible.

11.  On October 26, 2010, Parent filed a due process complaint against DCPS, which
resulted in a settlement. In a settlement agreement executed by the Parent on November 12,
2010, DCPS agreed to convene Student’s IEP team to review the existing clinical and
psychological evaluations, determine if the student is eligible for special education, develop an
IEP if necessary, discuss and determine site location, if necessary and discuss compensatory
education. Exhibit P-6. Parent’s attorney in this proceeding also represented her for the
negotiation of the settlement agreement. Representation of Parent’s Attorney.

12. At an MDT/IEP team meeting on December 13, 2010, Student was found eligible
for special education services under the disability classifications Emotionally Disturbed (“ED”)
and Learning Disabled (“LD”). The December 13, 2010 IEP provides for 10 hours per week of
Specialized Instruction in the general education setting and 1 hour per week of Behavioral

Support Services (counseling). Exhibit P-7.






13.  The Annual Goals section of the December 13, 2010 IEP contains goals far in
advance of Student’s most recent tested achievement levels. For example, Annual Goal 1 in
Academic-Mathematics states, “The student will be able to multiply and divide using two and
three digit numbers with and without decimals with 90% accuracy. Annual Goal 1 in Academic-
Reading states, “The student will be able to infer character feelings and emotions from a grade
level passage with 90% accuracy.” Exhibit P-7. In the April 29, 2010 WJ-III ACH testing,
Student placed at grade equivalencies ranging from 2.4 for Passage Comprehension to 4.9 for
Reading Fluency. Student was inconsistent in her ability to decode words beyond the mid third
grade level. She demonstrated even less developed math calculation skills and had difficulty
with multi-digit addition, subtraction, single-digit multiplication and division and most of the
concepts beyond the beginning third grade. Exhibit P-4.

14. At District Charter, Student is placed in a full-inclusion setting. No pull-out
services are provided. Testimony of District Charter SPED Coordinator.

15.  Student is failing all of her classes at District Charter. Exhibit P-16.

16.  Student’s emotional state is deteriorating. Her symptoms of anxiéty and
depression have worsened over the past several months. Testimony of Child Psychiatrist.

17.  Student’s IEP at District Charter was revised on April 6, 2011. Special Education
Services were increased by five additional hours per week, outside general education. In
addition, the revised IEP provides one hour per week of Speech-Language pathology. Exhibit P-
18.

18.  DCPS has offered to place Student at her neighborhood school, NHS. At NHS,

Student would be taught in an inclusion setting with at least 20 students in the general education

classroom. There would usually be both a general education teacher and a special education






teacher in the classroom. NHS is also equipped to provide as needed “pull-out” services in a
resource room for special education students Testimony of NHS SPED Coordinator.
19. At MPS, Student refused to attend counseling sessions at District Charter because

she does not like the counselor. Testimony of Student.

20.  Student has been accepted at MPS. MPS serves students with emotional
disturbances, behavior disorders and autism spectrum disorders. MPS staff includes teachers,
social workers, licensed counselors and visiting therapists. There are no non-disabled students at
MPS MPS offers small class size — generally only six students. Testimony of MPS Principal.

21.  Enrollment cost at MPS is approximately per year including therapy
services. Testimony of MPS Principal.

22.  Parent and Studenf have visited MPS and both believe that MPS would be a good

setting for Student. Testimony of Parent, Testimony of Student.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the argument and legal memoranda of counsel, as
well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing
Officer are as follows:

DISCUSSION

The burden-of proof in a due process hearing is the responsibility of the party seeking
relief — the Parent in this case. See D.C. Regs. tit. 5-E, § 3030.3. See, also, Schaffer ex rel.
Schaffer v. Weast, 546 U.S. 49, 62, 126 S.Ct. 528, 536, 163 L.Ed.2d 387 (2005); Hester v.

District of Columbia, 433 F.Supp.2d 71, 76 (D.D.C. 2006).






WAS DISTRICT CHARTER’S DECEMBER 13, 2010 IEP INADEQUATE TO
PROVIDE STUDENT A FAPE? :

The only issue for determination in this case is whether the IEP team’s decision in the
December 13, 2010 IEP, to provide Student only 10 hours per week of Specialized Instruction, in
the general education classroom, denied Student a FAPE.* Parent contends that Student is so
severely disabled by ED and LD that she requires a full time special education placement outside
of general education.

Under the IDEA, a Local Education Agency (“LEA”) is obligated to devise IEPs for each
eligible child, mapping out specific educational goals and requirements in light of the child's
disabilities and matching the child with a school capable of fulfilling those needs. See Jenkins v.
Squillacote, 935 F.2d 303, 304-305 (D.C. Cir. 1991). If no suitable public school is available,
DCPS must pay the costs of sending the child to an appropriate private school. Id. Under the
U.S. Supreme Court’s decision in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley,
458 U.S. 176, 200, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982), the Hearing Officer must address two
questions that are aimed at DCPS's paralleling responsibilities to comply with the procedural and
substantive requirements of the IDEA: First, has the State complied with the procedures set
forth in the Act? And second, is the individualized educational program developed through the
Act's procedures reasonably calculated to enable the child to receive educational benefits?
‘Rowley, 458 U.S. at 206-07, 102 S.Ct. 3034. See, also, e.g., Suggs v. District of Columbia, 679
F. Supp.2d 43, 47-48 (D.D.C. 2010). Parent does not allege any procedural deficiencies in her

due process complaint. Accordingly, my inquiry is limited to whether District Charter’s

4 At the due process hearing, counsel for Parent raised other alleged violations of the IDEA

by DCPS, including failure to classify Student as multiply-disabled, lack of an adequate
transition plan, and failure to timely evaluate Student for special education eligibility. These
additional matters were not agreed upon as hearing issues at the prehearing conference and will
not be addressed in this determination. See Prehearing Order, April 14, 2011.






December 13, 2010 IEP was reasonably calculated for Student to receive sufficient educational
benefits to meet the requirements of a FAPE. See, e.g., N.S. v. Dist. of Columbia, 709 F. Supp.
2d 57, 60, 54 IDELR 188 (D.D.C. 2010).

In this case, both the eligibility evaluations conducted by DCPS and the testimony of
Parent’s expert witnesses establish that Student is a Child with significant educational and
psychological/emotional needs. DCPS’s School Psychologist reported in an April 29, 2010
psychological evaluation that this high school student has been performing “much below” her
Grade level. Student was inconsistent in her ability to decode words beyond the mid-third grade
level and demonstrated difficult with reading material beyond the end of second grade level.

She had not mastered math concepts beyond beginning third grade. In a follow-up clinical
evaluation report dated August 9, 2010, another DCPS school psychologist, Examiner,
concluded that Student met the eligibility criteria under the IDEA for a Specific Learning
Disability in reading, writing and mathematics. Student also met the criteria for Emotional
Disturbance based upon indications of significant emotional distress which impeded her
academic functioning. This evaluator concluded that it was “essential to find a placement that is
well able to meet [Student’s] needs.” She strongly recommended a “small-group setting that can
provide the scaffolding, support and nurturance that Student needs.”

Even with these evaluations, DCPS did not find Student eligible for special education
services until after Parent filed her first due process complaint in November 2010. Pursuantto a
settlement agreement with the Parent, Student’s IEP team met at District Charter on December

13, 2010. Although Student was then found eligible for special education services under the ED

and LD classifications, the IEP team only agreed to provide Student 10 hours per week of






Specialized Instruction, all in the general education classroom,’ and one hour per week of
Behavioral Support Services. Parent contends that the educational goals in Student’s IEP were
not at all reflective of Student’s current performance and that Student’s placement in an
inclusion setting in District Charter School fails utterly to meet her needs. I agree.

Parent’s experts, a clinical psychologist, a child psychiatrist and two very experienced
special education educators all testified that Student cannot make educational progress in an
inclusion setting and that she requires a full-time therapeutic placement to address her
psychological/emotional and academic needs. Educational Consultant testified that the Annual
Goals on Student’s December 13, 2010 IEP were inappropriate because they were geared to
Student’s current Grade level, when Student tested years behind Grade level in all academic
areas. She opined that based upon the DCPS psychological and clinical evaluations, Student
needs a very small, highly structured, therapeutic learning environment with a supportive staff.
Clinical Psychologist opined that Student would be more available to receive academic
instruction if her ED needs were fully addressed. She opined that Student cannot function in a
school setting without strong therapeutic and learning support. Child Psychiatrist, who is
Student’s treating therapist, recommended that Student be placed in a small classroom setting in
a “therapeutic milieu.” She warned that Student is clearly deteriorating in the regular classroom
and “is on her way to a residential placement” if her emotional needs are not addressed. IEP
Expert opined that Student needs to be in a “psychotherapeutic milieu” where her psychological

issues would be addressed “first and foremost.”

5 Neither the December 13, 2010 IEP nor the IEP meeting notes specify or describe what
type of specialized instruction services that Student would be provided under the IEP. See N.S.
v. Dist. of Columbia, 709 F. Supp. 2d 57, 70 (D.D.C. 2010) (IEP must be specific enough to
allow parents to understand what services will be provided and make a determination about
whether the proposed placement is adequate.)

10






Only District Charter SPED Coordinator testified that the December 8, 2010 IEP was
appropriate — based upon the evaluations reviewed by the IEP team. I find her opinion
unpersuasive. The evaluations provide no support for the [EP team’s decision to place Student
in an inclusion setting at District Charter. Either the IEP team did not review the evaluations or
the team gave little weight to the August 9, 2010 report of DCPS’s own clinical evaluator, who
strongly recommended that Student be placed in a small-group setting that could provide
scaffolding, support and “nurturance”.

I find therefore that Parent has established by the preponderance of the evidence that
District Charter’s December 13, 2010 IEP was not reasonably calculated for Student to receive
sufficient educational benefits to meet the requirements of a FAPE and that the inciusion
placements offered at District Charter and NHS were inappropriate.

Private-School Placement

Turning next to the question of relief, Parent seeks a placement award for Student to
attend MPS. Where a public school system has defaulted on its obligations under the IDEA, a
private school placement is “proper under the Act” if the education provided by said school is
“reasonably calculated to enable the child to receive educational benefits.” Rowley, 458 U.S. at
176, 102 S.Ct. at 3034. Wirta v. District of Columbia, 859 F.Supp. 1, 5 (D.D.C. 1994) See, also,
e.g., N.G. v. District of Columbia, 556 F.Supp.2d 11, 37 (D.D.C. 2008). An award of
private-school placement is prospective relief aimed at ensuring that the child receives tomorrow
the education required by IDEA. Branham v. Government of the Dist. of Columbia, 427 F.3d 7,
11 (D.C. Cir. 2005). Placement awards must be tailored to meet the child's specific needs. Id. at
11-12. Courts have identified a set of considerations “relevant” to determining whether a

particular placement is appropriate for a particular student, including the nature and severity of

11






the student's disability, the student's specialized educational needs, the link between those needs
and the services offered by the private school, the placement's cost, and the extent to which the
placement represents the least restrictive educational environment. Id. at 12. The evidence in
this case meets the Branham criteria:

Nature and Severity of Disability

The evidence establishes that Student is a child with severe emotional and psychological
symptoms that affect her availability for learning. She is years behind her age equivalent peers
in all academic subjects. She is currently failing all of her courses. Her emotional state is
deteriorating in the inclusion setting at District Charter.

Student’s Specialized Educational Needs

Parent’s experts testified, persuasively, that Student can only make academic progress if
she is placed in a full time therapeutic school environment where her psychological and
emotional issues can be addressed. Neither Student’s current placement at District Charter and
nor DCPS’s proposed piacement at NHS offers this setting.

Link Between Needs and the Services Offered by MPS

The private placement proposed by parent, MPS, is on the D.C. Office of the State
Superintendent of Education’s (“OSSE”) list of approved non-public schools. MPS offers a full
time therapeutié program along with the small class size strongly recommended by Examiner in
the August 13, 2010 clinical evaluation. MPS has a staff of certified special education teachers,
social workers and counselors available to offer intensive behavioral support for its students.

Private Placement Cost

The tuition cost at MPS is approximately annually. There was no evidence that

the tuition cost at MPS exceeds that of comparable OSSE-approved private schools.

12






Least Restrictive Environment

At MPS, Student would have no interaction with her nondisabled peers. However, in
determining the least restrictive environment, consideration is given to the types of services that
the child requires. 34 C.F.R. §.300.552(d). Parent’s experts opined that because Student needs to
be in a psychotherapeutic milieu, where the first priority will be to address Student’s
psychological and emotional issues, a full-time special educational program is the least
restrictive environment for her.

In sum, I find that under the Branham factors, MPS is an appropriate private placement
for Student and that Parent is entitled to a placement award for Student to attend MPS. Cf.
Gellert v. District of Columbia Public Schools, 435 F.Supp.2d 18, 27 (D.D.C. 2006) (Courts may
order school districts to reimburse parents for expenses incurred by the unilateral placement of
their child at a private school if: i) the student's public school IEP was inappropriate, thereby
denying the child FAPE; and ii) the private placement desired by the parents is proper.)

Compensatory Education

Parent also seeks an award of compensatory education for Student. "Compensatory
education is, as the term suggests, educational service that is intended to compensate a disabled
student who has been denied the individualized education guaranteed by the IDEA." Wilson v.
District of Columbia, 2011 WL 971503, (D.D.C. March 18, 2011) (citing Reid ex rel. Reid v.
District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005). Compensatory education is designed
“to place disabled children in the same position they would have occupied but for the school
district's violations of IDEA.” Reid, 401 F.3d at 518. Denial of a FAPE is a prerequisite to an
award of compensatory services. Id. Walker v. District of Columbia, Civil Action No. 10-506

(D.D.C. May 20, 2011).
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In this case, I have found a denial of FAPE in that District Charter’s December 13, 2010
IEP was not reasonably calculated to provide educational benefits to Student. The evidence
establishes that under the District Charter IEP, Student is failing all of her classes and that her
emotional state is deteriorating. Student is entitled to an award of educational services to
compensate her for the past deficient program. See Gill v. District of Columbia, Case No. 09-
1608 (D.D.C. March 16, 2011). Parent’s expert, Educational Consultant, developed a
compensatory education plan which recommends 300 hours of intensive tutoring. Exhibit P-26.
The tutoring proposal is intended to refnedy DCPS’s failure to find Student eligible for special
education services before December 2010. However, whether Student should have been found
eligible before December 2010 is not an issue in this case. Educational Consultant also
recommended 100 hours of psychological counseling to remedy Student’s emotional problems
“beginning at age 8.” Again, whether Student should have received psychological counseling
before the December 13, 2010 IEP was developed is not an issue in this case and cannot be the
basis for a compensatory education award.

Student is nonetheless entitled to compensation for the loss in educational benefit she
suffered under DCPS’s inadequate December 13, 2010 IEP. Student has effectively lost the
benefit of one semester of education programming appropriately individualized for her. MPS
principal testified that MPS’s intensive remediation programming has been successful in putting
children like Student, who are academically behind, back on track. Counsel for Parent
represented at the hearing that MPS runs an 11 month program and that Student could start there
immediately. I find that an appropriate equitable remedy, reasonably calculated to provide the
educational benefits that DCPS should have provided in the December 13, 2010 IEP, would be

to require DCPS to fund Student’s enrollment at MPS for the 2011 summer term.
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SUMMARY

In summary, I find that Parent has established, by the preponderance of the evidence, that
DCPS’s December.13, 2010 IEP was not reasonably calculated to provide educational benefits to
Student, resulting in denial of FAPE. Student is entitled to a private placement award at MPS.
In addition, an award for Student to attend the 2011 summer program at MPS would be an
appropriate remedy to compensate Student for DCPS’s failure to provide FAPE in the December
13,2010 IEP.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ORDERED:

Within 10 days of the date of this determination, DCPS shall convene Student’s IEP team
to effect Student’s placement at MPS, at DCPS’ expense, for tfle 2011-2012 school year and for
the 2011 summer session. Pursuant to 34 CFR § 300.325(a), an MPS representative must attend
the IEP meeting; and

DCPS shail provide school transportation as needed for Student to attend MPS in
accordance with DCPS’s school transportation policy.

All other relief requested by the Parent in her Due Process Complaint is denied.

Date: __June 29. 2011 s/ Peter B. Vaden
Peter B. Vaden, Hearing Officer

15






NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(0).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE
STUDENT, )
By and through PARENT,' )
) ‘
Petitioner, ) Case No.. :
v % Bruce Ryan, Hearing Officer -
DISTRICT OF COLUMBIA ) . =
PUBLIC SCHOOLS, ) Issued: June 21,2011 o
) —
Respondent. ) =

HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed April 7, 2011, on behalf of a

year old student (the “Student™) who has been determined to be eligible for special
education and related services as a child with a disability under the IDEA. The Student currently
attends a DCPS elementary school (the “School”) and resides in D.C. with Petitioner, who is the
Student’s mother.

Petitioner claims that DCPS has denied the Student a free appropriate public education
(“FAPE”) by (a) failing to conduct triennial re-evaluations of the Student; (b) failing to include
Extended School Year (“ESY”) services in the Student’s individualized education program
(“IEP”) for the 2011 summer; and (c) failing to include sufficient baseline data and/or present
levels of performance (“PLOP”) information in the Student’s 03/29/2011 IEP.

DCPS filed its Response on April 20, 2011, which asserts that the Student has not been
denied a FAPE. DCPS asserts that it “commenced the re-evaluation process on March 29, 2011,”

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






and admits that ESY services were removed from the Student’s IEP on 03/29/2011 because the
team determined that he no longer met the criteria for such services. '

A resolution session was also held on April 26 2011, which did not resolve the
Complaint, and the statutory 30-day resolution period ended as of May 7, 2011. A Prehearing
Conference (“PHC”) was then held on May 23, 2011; the parties filed five-day disclosures on
June 6, 2011; and the Due Process Hearing was held on June 13, 2011. Petitioner elected for the
hearing to be closed. Petitioner required the assistance of a Spanish-language interpreter.

At the Due Process Hearing, the following Documentary Exhibits were admitted into
evidence without objection:

Petitioner’s Exhibits: P-1; P-5 through P-10; P-12 through P-17. 2

Respondent’s Exhibits: R-1 through R-7.
In addition, the following Witnesses testified on behalf of each party:

Petitioner’s Witnesses: (1) Parent-Petitioner; (2) the Student’s
independent tutor; and (3) Educational Advocate (“EA”).

Respondent’s Witness: DCPS presented no witnesses and rested

on the record.

II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is June 21, 2011.

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in

the following issues being presented for determination at hearing:

2 Exhibits P-2, P-3, P-4, and P-11 of the five-day disclosures were withdrawn at the due process hearing.






(1)  Triennial Reevaluations. — Did DCPS deny the Student a FAPE by
failing to conduct timely triennial re-evaluation(s) of the Student as of
January 2011?

2) Inappropriate IEP. — Did DCPS deny the Student a FAPE by failing to
provide an appropriate IEP at the March 29, 2011 MDT meeting, in that:
(a) the IEP failed to include ESY services for summer 2011; and (b) the
IEP failed to include sufficient baseline data and/or PLOP mformat10n to
monitor progress and measure goals?

Petitioner requests that the Hearing Officer: (a) find in Petitioner’s favor on the above
issues; (b) order DCPS to fund comprehensive re-evaluations and reconvene an MDT meeting to
update the IEP; and (c) order DCPS to provide ESY services for the 2011 summer. Petitioner
also originally requested compensatory education in the form of tutoring and counseling by an

outside provider, but that item of relief was withdrawn at hearing.’

IV. FINDINGS OF FACT

1. The Student is a year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. His primary
disability is Intellectual Disability (“ID”). P-1.

2. The Student was last evaluated in 2008, when an occupational therapy (“OT”) evaluation,
a speech/language evaluation, and a psycho-educational evaluation were completed.

3. Since March 2010, the Student has attended the School. See Parent Test.

4. On or about March 29, 2011, DCPS convened a meeting of the Student’s MDT/IEP Team.
At this meeting, Petitioner requested that DCPS fund independent evaluations of the
Student, but DCPS declined to agree. See Parent Test.

5. At the March 29, 2011, MDT meeting, DCPS also discontinued Extended School Year
(“ESY”) services for the Student and eliminated such services from the IEP. Petitioner
disagreed with this change in IEP services. The Student has received ESY services every
year since he was initially identified in December 2006. See Parent Test.

6. The Student’s IEP developed at the March 29, 2011 meeting provides for 26 hours per

week of specialized instruction in an Outside General Education setting, plus related

3 Petitioner’s counsel stated at the hearing that she was not prepared to present evidence regarding
compensatory evidence even assuming that the Hearing Officer found a denial of FAPE in this case, noting that it
was “not ripe for consideration.”





services in an Outside General Education setting consisting of one hour per week of
speech/language pathology services and two hours per month of behavioral support
services. P-1, p. 6, R-6.

7. At the resolution meeting held in this case on or about April 26, 2011, Petitioner executed
written consent for re-evaluation of the Student. P-10; R-5. The consent was provided to
allow DCPS to complete psychological, speech/language, and OT evaluations of the

Student. See P-12; R-4 (resolution meeting notes).
V. DISCUSSION AND CONCLUSIONS OF LAW

A. Summary

The Hearing Officer concludes that Petitioner has failed to prove by a preponderance of
the evidence that DCPS denied the Student a FAPE by (a) failing to complete triennial re-
evaluations in a timely manner, or (b) failing to develop an IEP that was reasonably calculated to

confer educational benefit on the Student.

B. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to evaluate and failures to develop an
appropriate IEP. Based solely upon the evidence presented at the due process hearing, an
impartial hearing officer must determine whether the party seeking relief presented sufficient
evidence to prevail. See DCMR 5-E3030.3. The recognized standard is preponderance of the
evidence. See, e.g,, N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw
v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415(i)(2)(C)(iii).

C. Issues/Alleged Denials of FAPE

Petitioner claims that DCPS denied the Student a FAPE by (1) failing to conduct timely
re-evaluations of the Student; and (2) failing to develop an appropriate IEP at the March 29,
2011 team meeting. The IDEA requires that all students be provided with a Free Appropriate
Public Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under

public supervision and direction, and without charge; meet the standards of the
SEA...include an appropriate preschool, elementary school, or secondary school





education in the State involved; and are provided in conformity with the
individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.

For the reasons discussed below, the Hearing Officer concludes that Petitioner has
failed to meet her burden of proof on Issue 1, but has met her burden of proof in part on

Issue 2.

1. Triennial Re-Evaluations

The IDEA and its implementing regulations provide that a public agency “must ensure
that a reevaluation of each child with a disability is conducted” if either (1) the public agency
determines that the educational or related services needs ... of the child warrant a reevaluation”
or (2) “the child’s parent or teacher requests a reevaluation.” 34 C.F.R. §300.303 (a). The
regulations further provide (as a “Limitation™) that such a reevaluation: “(1) may occur not more
than once a year, unless the parent and the public agency agree otherwise; and (2) must occur at
least once every three years, unless the parent and the public agency agree that a reevaluation is
unnecessary.” Id. §300.303 (b). Moreover, the reevaluation must be conducted in accordance
with §§300.304 through 300.311, which includes the requirement that the evaluation be
“sufficiently comprehensive to identify all of the child’s special education and related services
needs....” §300.304(c) (6); see, e.g., Herbin v. District of Columbia, 362 F. Supp. 254, 43
IDELR 110 (D.D.C. 2005) (giving effect to clear statutory language, without triggering
conditions); Letter to Tinsley, 16 IDELR 1076 (OSEP June 12, 1990) (triennial reevaluation

“must be a complete evaluation of the child in all areas of the child’s suspected disability....”).

- “IDEA and its implementing regulations do not set a time frame within which an LEA
must conduct a reevaluation after one is requested by a student’s parent.” Smith v. District of
Columbia, Civ. Action No. 08-2216 (RWR) (D.D.C. Nov. 30, 2010), slip op. at 6. In light of the
lack of statutory guidance, Herbin concluded that “[r]e-evaluations should be conducted in a
‘reasonable period of time,” or ‘without undue delay,’ as determined in each individual case.”
362 F. Supp. 2d at 259 (quoting Saperstone, 21 IDELR 1127, 1129 (OSEP 1995)).

In this case, Petitioner claims that the Student’s re-evaluations were due in January 2011,
based on the dates of the Student’s last completed evaluations in January 2008. See Complaint,

pp. 3, 5. DCPS agrees that the Student’s re-evaluations are due in 2011, and states that it





“commenced the re-evaluation process on March 29, 2011.” R-1, p. 2. DCPS asserts leeway to
complete the re-evaluations within a reasonable period of time following the 03/29/2011 MDT

meeting.

The Hearing Officer concludes that Petitioner has not established by a preponderance of
the evidence that DCPS should have conducted a re-evaluation of the Student by January 2011.
DCPS should be allowed a reasonable period of time to complete a triennial re-evaluation, see

Herbin, and the Hearing Officer concludes that DCPS has not violated that parameter here.

Even assuming arguendo that DCPS has failed to act in a reasonably timely manner, this
would not entitle Petitioner to relief. See Smith v. District of Columbia, slip op. at 8. “A failure to
timely reevaluate is at base a procedural violation of IDEA.” Id. (citing Lesesne v. D.C., 2005
WL 3276205 (D.D.C. 2005), and distinguishing Harris v. DC, 561 F. Supp. 2d 63, 68-69
(D.D.C. 2008)). Procedural delays generally give rise to viable IDEA claims only where such
delays affect the student’s substantive rights. See Lesesne v. District of Columbia, 447 F. 3d 828
(D.C. Cir. 2006); 34 C.F.R. 300.513 (a) (2). In this case, Petitioner has not carried her burden of
proof because she has not shown that the Student’s educational program would have been
different but for the delay; nor has she shown that DCPS denied her right to participate
meaningfully in the development of the Student’s IEP. Smith, supra, slip op. at 10-12.
Moreover, the Student is already in a full-time, special education placement where his IEP is
being implemented. See Lesesne v. District of Columbia, 2005 WL 3276205, *7 (“In cases where
a student is seeking a reevaluation, but is already in a placement, a court may not find delay

substantially harmed the child.”). Thus, Petitioner cannot prove substantive harm.

Accordingly, the Hearing Officer concludes that DCPS prevails on Issue 1.

2. Failure to Provide an Appropriate IEP

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a comprehensive
written plan that must include, among other things: (1) “a statement of the child’s present levels
of academic achievement and functional performance, including ... how the child’s disability

affects the child’s improvement and progress in the general education curriculum”; (2) “a





statement of measurable annual goals, including academic and functional goals, designed to ...
meet the child’s needs that result from the child’s disability to enable the child to be involved in
and make progress in the general education curriculum...and meet each of the child’s other
education needs that result from the child’s disability”; (3) “a description of how the child’s
progress toward meeting the annual goals...will be measured”; (4) “a statement of the special
education and related services and supplementary aids and services ...and a statement of the
program modifications or supports for school personnel that will be provided for the child”; and
(5) an explanation of the extent, if any, to which the child will not participate with non-disabled
children in any regular classes. 20 U.S.C. 1414(d)(1)(A)(i). See also 34 C.F.R. 300.320; DCMR
5-E3009.1.

To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably
calculated’ to confer educational benefits on the child, but it need not ‘maximize the potential of
each handicapped child commensurate with the opportunity presented non-handicapped
children.” Anderson v. District of Columbia, 109 LRP 18615 (D.D.C. 2009), slip op. at 6,
quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982).* Judicial and hearing
officer review of IEPs is “meant to be largely prospective and to focus on a child’s needs
looking forward; courts thus ask whether, at the time an IEP was cr¢ated, it was ‘reasonably
calculated to enable the child to receive educational benefits.”” > Moreover, the issue of whether
an IEP is appropriate is a question of fact for hearing. See, e.g., S.H. v. State-Operated School
Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately, the question ...is whether or
not [the] defects in the ...IEP are so significant that [DCPS] failed to offer [the Student] a
FAPE.” N.S. v. District of Columbia, 2010 WL 1767214, Civ. Action No. 09-621 (CKK)
(D.D.C. May 4, 2010), p. 20).

In this case, Petitioner claims that the Student’s March 29, 2011 IEP (a) fails to include
ESY services for summer 2011; and (b) fails to include sufficient baseline data and/or PLOP

information to monitor progress and measure goals. As discussed below, however, Petitioner has

* See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. «).

5 Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date”).






failed to prove by a preponderance of the evidence that the 03/29/2011 IEP was not “reasonably
calculated” to confer educational benefits on the Student at the time it was created, and that it
denied the Student a FAPE.

(a) ESY Services

Individualized determinations about ESY services are made through the IEP process.
ESY services “must be provided only if a child’s IEP Team determines, on an individual
basis. . .that the services are necessary for the provision of FAPE to the child.” 34 CFR 300.106
(a) (2) (emphasis added); see also DCMR 5-E3017.2; 71 Fed. Reg. 46,582 (Aug. 14, 2006).
ESY services typically are provided during the summer months (id.), over a four-week period in
July in D.C. The purpose of ESY services is generally to prevent severe or substantial regression
of skills that would jeopardize the benefits gained over the school year, such that a student would
fail to recoup those lost skills within a reasonable period of time. See, e.g., Alamo Heights |
Independent School Dist. v. State Board of Education, 790 F.2d 1153, 1158 (5" Cir. 1986); J.P.
ex rel. Popson v. West Clark Community Schools, 230 F. Supp. 2d 910, 940 (S.D. Ind. 2002).
“The regulations give the IEP Team the flexibility to determine when ESY services are
appropriate, depending on the circumstances of the individual child.” 71 Fed. Reg. 46, 582 (Aug.
14, 2006). Moreover, States have “considerable flexibility in determining eligibility for ESY

services and establishing State standards for making ESY determinations.” Id.

The OSSE has established specific criteria for [EP Teams to apply in determining a
student’s eligibility for ESY services. See P-17 (OSSE memorandum dated March 10, 2011).
“When an IEP Team makes a decision regarding ESY eligibility, it is determining whether the
benefits gained during the regular school year would be significantly jeopardized if the student

does not receive ESY services.” Id., p. 2. The basic criteria are as follows:

(1) Impact of Break in Service on Critical Skills. The IEP Team must assess the
educational impact of the break in service on any identified “critical skill” (i.e., a skill
essential to overall educational performance) and support any identified concerns
with student data. Id

(2) Degree of Regression of Critical Skills. “Since most students experience some
natural regression during breaks in service, the IEP Team should use student data to
determine if there is a likelihood of significant regression (i.e., the student would need
to relearn the critical skill or skill set in its entirety, to the detriment of his/her overall
educational progress).” Id, p. 3.






(3) Time Required for Recoupment of Critical Skills. “The IEP Team must use student
data to assess whether the time the student requires for critical skill recoupment is
extraordinary.” Id.

Petitioner essentially argues that ESY services should have been provided for summer
2011 because the Student has “always had” ESY services in prior summers and “nothing has
changed” from the last summer. (Petitioner’s counsel statements at hearing.) However,
“eligibility for ESY services must be considered on an annual basis as part of the IEP process
for every student with a disability.”P-17, p. 2 (emphasis added). In this case, the IEP Team
decided that ESY services were not warranted for the Student this summer. This is an
individualized decision that the team makes annually. Petitioner presented no convincing
evidence at hearing concerning the factors identified in the 03/10/2011 OSSE memorandum. For
example, Petitioner did not present any expert testimony to establish the need for ESY. Nor did
the Student’s independent tutor testify as to what critical skills a break in service would
jeopardize, the likelihood of significant regression, or the amount of time needed for recoupment.
It was Petitioner’s burden to present such evidence to prove that ESY services are necessary for
the provision of FAPE to the Student. See Schaffer v. Weast, 546 U.S. 49 (2005); DCMR 5-
E3030.3.°

() Insufficient Baseline and PLOP Data

Petitioner also claims that the PLOPs are merely copied verbatim from the 2010 IEP,
since there was no new data to look at as a result of the delayed re-evaluations, and that the
missing baseline data interferes with the ability to measure progress. However, assuming that the
IEP is deficient in these respects, Petitioner fails to show how these deficiencies resulted in any
educational harm to the Student in this instance. See 34 C.F.R. 300.513 (a). Petitioner may still
challenge the outcome of the re-evaluation process — along with any resulting revisions (or

failure to make revisions) in the IEP in these or other respects — once that process is completed.

® See also Kenton County Sch. Dist. v. Hunt.,41 IDELR 259 (6" Cir. 2004) (finding testimony “inadequate
to meet the high burden ... imposed on those who propose an ESY for inclusion in the child’s IEP”); MM v. Sch.
Dist. of Greenville County, 303 F.3d 523, 537-38 (4™ Cir. 2002) (“ESY Services are only necessary to a FAPE when
the benefits a disabled child gains during a regular school year will be significantly jeopardized if he is not provided
with an educational program during the summer months.”).






VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioner’s requests for relief in her Due Process Complaint are DENIED;
2. The Complaint filed April 7, 2011, is DISMISSED, With Prejudice; and

3. This case shall be, and hereby is, CLOSED.

" IT IS SO ORDERED. . _
' JA. )
Al el
Dated: June 21, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).
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STATEMENT OF THE CASE
On March 31, 2011 Student,” filed an Administrative Due Process Complaint Notice
(“Complaint”), HO 1,* requesting a hearing to review the identification, evaluation, placement or

provision of a free, appropriate public education (“FAPE”) to Student by District of Columbia

' Personal identifying information is provided in Appendix A, attached hereto.
? Student is nineteen years old and filed on her own.
3 Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Petitioner’s Exhibits will be

referred to as “P” followed by the exhibit number; and Respondent’s Exhibits will be referred to as “R” followed by
the exhibit number.






Public Schools (“DCPS”) under the Individuals with Disabilities Education Act, as amended
(“IDEA”). 20 U.S.C.A. §1415(f)(1)(A) (Supp. 2010). Respondent filed a Response to Parent’s
Administrative Due Process Complaint Notice (HO 5) on April 19, 2011. A resolution meeting
was held on April 13, 2011. The parties were not able to reach an agreement. However, the
parties agreed to extend the resolution period for an additional two weeks. HO 6; R 5. As a
result, the 45 day timeline began to run on April 28, 2011, and my Hearing Officer
Determination is due on June 10, 2011.

At all times relevant to these proceedings Petitioner was represented by Carolyn Houck,
Esq., and Victoria Fetterman, Assistant Attorney General, represented DCPS. I held a telephone
prehearing conference on April 28, 2011. HO 7. By agreement of the parties, the hearing was
scheduled for May 31, 2011. On May 3, 2011 I held a second telephone prehearing conference to
address the status of the case. HO 8. The hearing was held as scheduled on May 31, 2011.

Two matters were addressed prior to the start of the due process hearing on May 31%. At
the second prehearing conference the parties had agreed to hold settlément discussions prior to
the due process hearing date of May 31, 2011. This agreement was included in my Prehearing
Conference Order Amendment of May 3, 2011. HO 8. Several days before the due process
hearing Petitioner’s counsel notified me these discussions had not occurred, indicating DCPS
had stated there would be no settlement of this matter. I attempted to intervene, but my efforts
were not successful. At the hearing I admonished Respondent’s counsel on the record for DCPS
failure to comply with my Prehearing Order Amendment. At the end of the hearing, following
closing arguments, Respondent’s counsel stated there was email showing that settlement
discussions had occurred via email. I stated I would withdraw the admonishment of

Respondent’s counsel in this HOD should she provide the email she had identified as long as the





email demonstrated actual discussion regarding settlement had occurred. For the reasons that
follow, I do hereby withdraw the admonishment.

DCPS’ counsel was to provide the email documenting settlement discussions by
midnight, May 31, 2011. However, DCPS counsel’s office was evacuated. I allowed, under these
circumstances, her to provide these documents first thing in the morning on the following day,
June 1, 2011. However, on June 1, there was a power outage, and her office was closed. DCPS
counsel ultimately was able to provide the referenced email later in the day on June 1, 2011.*
Petitioner’s counsel responded to the provided email indicating Petitioner’s view that the email
did not indicate there had been settlement discussions. The email states the DCPS representative
is willing to work with Petitioner to assist her with her return to school. It also makes clear that
the DCPS representative is waiting for Respondent’s counsel to return to work before proceeding
further® with discussions of settlement in order to allow her to confer with counsel.

It is evident that Respondent’s counsel and Petitioner’s counsel viewed the interactions
represented in the email from individual perspectives that supported each individual’s perception
that the discussions had or had not occurred. It is obvious there was no meeting of the minds as
to what compliance with the Preconference Hearing Order Amendment entailed, and, as such, I
feel compelled to withdraw the admonishment of Respondent’s counsel. In doing so, I recognize
Petitioner’s counsel’s frustration, but frustration is not a basis for admonishing counsel. The
email supports Respondent’s counsel having communicated with Respondent regarding the need
to discuss settlement. The email indicates willingness to proceed with settlement discussions bu t
also identifies Respondent’s representative’s need to communicate further with counsel. As

counsel was not in town, this need limited her efforts in the discussion prior to the due process

* Respondent’s counsel subsequently provided a more formalized copy of the email after I reminded her to do so.
* Respondent’s counsel was out of town and unavailable for approximately two weeks just prior to the due process
hearing.






hearing. Under these circumstances I find there is no basis for admonishment of counsel for a
failure to comply with the Preconference Hearing Order Amendment.

I also noted on the record before the start of the due process hearing that Respondent’s
5-day disclosures had been filed one day late. I stated, and Petitioner agreed, there had been no
resultant harm as the disclosures were filed at 8:30 AM on May 24, 2011 rather than by 5:00 PM
on May 23, 2011 as required by my Prehearing Conference Order. It is clear that Respondent’s
counsel was confused by the holiday that fell in the middle of the disclosure period and while she
attempted to attribute the error in establishing the 5-day disclosure due date to me, both
petitioner’s counsel and I recalled the 5-day disclosure due date had been determined to be May
23,2011 at the prehearing conference. Moreover my Prehearing Conference Order reflected the
actual 5-day disclosure due date of May 23, 2011.”

Petitioner withdrew her request for compensatory education at the start of the hearing.

At the close of Petitioner’s case, Respondent moved for a directed verdict. I held my
decision in abeyance and stated I would include that determination in this Hearing Officer
Determination. We then proceeded to closing arguments. At the close of the hearing I requested
and received post-hearing briefs on whether the use of the word residence in District of
Columbia Municipal Regulations (“DCMR™) §§ 3000.1 & 3001(definition of Local Education

Agency) made DCPS rather than the independent LEA responsible for child find.

® I note counsel engaged in settlement discussions on May 31, 2011 prior to the start of the due process hearing and
were unable to reach agreement. '

7 note this late filing was one of two late filings in this matter. DCPS also filed its post hearing brief late and only
after I reminded counsel it had not been filed when due. In both instances when submitting late filings, DCPS
counsel did not notify petitioner’s counsel nor me that the filing would be late nor attempt to verify that the late
filing was acceptable to opposing counsel. I also note that Petitioner’s filings and responses to orders were
consistently timely.






The legal authority for the hearing is as follows: IDEA, 20 U.S.C.A. § 1415(f) (Supp.
2010); 34 C.F.R. § 300.511(a) (2010); and the District of Columbia Municipal Regulations, Title

5e, Chapter 30, Education of Handicapped (2003).

ISSUE(S)

The issues are:

1) Whether DCPS denied Petitioner a free, appropriate public education
(“FAPE®) by failing to comply with the child find requirements of the
Individuals with Disabilities Education Act (“IDEA”) when Petitioner was
not attending school during the 2009 -2010 school year;

2) Whether DCPS denied Petitioner a FAPE by failing evaluate her in all areas

of suspected disability after her enrollment in in December
2010;

3) Whether DCPS denied Petitioner a FAPE by failing to implement her I[EP
after her enrollment in in December 2010. This claim includes
an allegation that DCPS did not request the student’s records from the
student’s previous LEA of enrollment,

4) Whether DCPS denied Petitioner a FAPE by failing to develop a transition
plan for her after her enrollment in “in December 2010; and

5) Whether DCPS denied Petitioner a FAPE by failing to provide her an
appropriate placement after her enrollment in “in December
2010.
SUMMARY OF THE EVIDENCE
A. Exhibits
Exhibits admitted on behalf of Petitioner are found in Appendix A.%

Exhibits admitted on behalf of Respondent are found in Appendix B.

Exhibits admitted on behalf of Hearing Officer are found in Appendix C.

® Exhibit 5 was admitted for the limited purpose of demonstrating there had been on-going discussions regarding
Petitioner’s enrollment in DCPS and not for establishing the fact of the specific content of the emails.





B. Testimony

Petitioner testified and presented the following witnesses:

Executive Director

DCPS did not present any witnesses.
FINDINGS OF FACT
Based upon the evidence presented, I find the following facts by a preponderance of the
evidence:
1. Petitioner is years old. P 3. She was a student at the
from the 2006 -2007 school

year through the 2008 -2009 school year. P 2. These were her  through 1 " grade
school years. She stopped attending after two months in the 08-09 school year
because she did not have child care. Petitioner did not enroll in or attend any school
during the 2009-2010 school year. Testimony of Petitioner.

2. is its own LEA. R 6. Petitioner has an IEP from dated July 30,
2009. P 3. |

3. No one from DCPS contacted Petitioner during the 2009-2010 school year. Testimony of
Petitioner |

4. Petitioner enrolled in in November 2010. is part of
DCPS. Petitioner selected this school program because it is an evening program, and she

thought this would allow her to have child care for her son while she attended school.

? Petitioner did not introduce Exhibit 7, as it had not been received in time to provide it with the 5 day disclosure. It
is listed on Petitioner’s 5 day disclosure letter but was not provided at the hearing. did not testify as an
expert.





When she registered she provided the registrar a copy of her IEP. The registrar indicated
the IEP was not needed but took it and made a copy. Testimony of Petitioner.

5. Petitioner stopped attending in mid-January 2011 because she was only taking two
classes, and she did not think she was getting the assistance she needed. Petitioner was
taking a general music class and Living Online. She did not have access to a computer for
the on-line class. She was in class from 4:30 PM until 8:00 PM including time for a
“lunch break.” These hours are the total number of hours per day available at Ballou in
the evening program. Petitioner was told she could pick other classes in January.
Testimony of Petitioner.

6. Each of Petitioner’s classes at had one teacher. She does not know whether they
had special education certification. She did not see her IEP being used by either of the
teachers in her classes. While at Petitioner was not invited to an IEP meeting, No
one discussed her IEP with her, and she was not asked to sign a consent for evaluation.

Testimony of Petitioner.

7. No one from DCPS contacted Petitioner after she stopped attending Testimony of
Petitioner
8. Petitioner enrolled in as of May 11, 2011. Testimony of

Petitioner. P.4."° This registration occurred following a long process to allow her to
register. P. 5.

9. Petitioner is motivated to attend school and obtain a high school diploma. In order to
arrange child care she must have a school program assignment and to receive a school

program assignment she must have child care. Petitioner has not found a child care sight

'* The registration document provided at P 4 does not include a signature of a DCPS school official. However, this is
the document provided to Petitioner by DCPS when they told her she was registered, and DCPS counsel stated at
hearing that Petitioner’s registration was not being contested by DCPS.






for her son and has not attempted to use her enrollment at to effect the child
care enrollment process. Testimony of Petitioner.

10. is a full time, non public school for students
with disabilities. It serves 48 students. The students are enrolled in one of two tracks.
Students may obtain an external diploma, or they may be enrolled in a vocational
transitional program. Testimony of

11. Petitioner has completed part of the application process for She was evaluated
using the Comprehensive Adult Student Assessment System (“CASAS”)l !, She still has
to spend two days visiting the program before it can be determined whether she will
actually be accepted. Testimony of

12. Should Petitioner enroll in will provide Petitioner with assistance in
obtaining childcare for her son. has begun working with an agency that provides
support in this area. Testimony of

13. It is unlikely Petitioner would be able to earn a regular high school diploma due to her

low skill level and her age. The external diploma also may be difficult for her to obtain.

The vocational program would provide Petitioner with an alternative. Testimony of
Anthony.
14. The BFTF external diploma is provided by - The external diploma is

not based on earning Carnegie units. Rather students create portfolios based on life skills.
While the external diploma program is not as academic as a standard high school
curriculum, it does require that students achieve at the C level (6 or 7% grade level) on

the CASAS. Petitioner is not on the C level in math. She is on the A level which is the 3d

"' The CASAS is an assessment of functional skills in the areas tested. Academic testing would tend to find
students’ achieving at a lower level than they achieve on the CASAS.





grade level. She is on the 6™ grade level in reading. The CASAS assesses students’
functional skills. It is likely that Petitioner would test at lower grade levels if she were
assessed on a more academic basis. Testimony of

15. Petitioner contacted after being told about the program by a friend. She
understands that she will have to work very hard to earn a high school diploma, and she
may not be successful. However, she is willing to make the effort. Testimony of

Petitioner.

MOTION FOR DIRECTED VERDICT

As noted above, at the close of Petitioner’s case, Respondent moved for a directed
verdict. I stated I would hold my decision on the motion in abeyance and issue my decision on
the motion when issuing this Hearing Officer Determination. Therefore, before addressing the
issues raised by Petitioner in her Due Process Complaint I must first determine whethér there is a
basis for a directed verdict.

Under the Federal Rules of Civil Procedure if a court finds that a reasonable jury would
not have a legally sufficient evidentiary basis to find for a party that has been fully heard on an
issue, the court may resolve the issue against the party and grant a motion for judgment as a
matter of law. Fed.R.Civ.P. 50(a) (2009-2010). The federal rule standards are viewed particularly
broadly in an IDEA due process hearing where the Federal Rules of Civil Procedure are not
binding. “IDEA hearings are deliberately informal and intended to give [hearing officers] the

flexibility they need to ensure that each side can fairly present its evidence.” Schaffer v. Weast,

546 U.S. 49 (2005).






In the instant matter, following Petitioner’s presentation of her case Respondent
presented no witnesses and moved for a directed verdict, indicating Petitioner had not made her
case as a matter of law. As the United States Supreme Court opined,

the trial judge must direct a verdict if, under the governing law, there can be but
one reasonable conclusion as to the verdict. Brady v. Southern R. Co., 320 U. S.
476, 479-480 (1943). If reasonable minds could differ as to the import of the
evidence, however, a verdict should not be directed. Wilkerson v. McCarthy, 336
U. S. 53, 62 (1949). As the Court long ago said in Improvement Co. v. Munson,
14 Wall. 442, 448 (1872). and has several times repeated:

. in every case, before the evidence is left to the jury, there is a
preliminary question for the judge, not whether there is literally no
evidence, but whether there is any upon which a jury could properly
proceed to find a verdict for the party producing it, upon whom the
onus of proof is imposed. (Footnotes omitted.)

Anderson et al. v Liberty Lobby, Inc., et al 477 U.S. 242, 251 (1986).

A Motion for Directed Verdict should be granted if there is no genuine issue as to any
material fact. In deciding whether there is a basis for a directed verdict, the evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawn in his favor. Ickes v.
Flanagan, (W.D. Pa 2011) Civil Action No. 3:07-143. A genuine issue of material fact exists if
“a reasonable jury could return a verdict for the nonmoving party.” Anderson at p. 248. Further,
“the mere existence of some alleged factual dispute between the parties will not defeat an

012

otherwise properly supported motion for summary judgment,”'* and the Respondent would be

entitled to judgment as a matter of law. Anderson at pp. 247 -8. Material issues of fact are
determined by the substantive law. As the Anderson Court, at p. 248, opined,
Only disputes over facts that might affect the outcome of the suit under the governing law
will properly preclude the entry of summary judgment. . . . while the materiality

determination rests on the substantive law, it is the substantive law's identification of
which facts are critical and which facts are irrelevant that governs.

"?Similar standards are applied to motions for summary judgment and motions for directed verdict.
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The issues before me fall into two time frames based on Petitioner’s enrollment in DCPS.
One issue involves events occurring prior to her enrollment in the DCPS in November 2010, and
the remaining four issues involve events occurring after her enrollment in the DCPS. The timing
of Petitioner’s enrollment is pivotal to my determination regarding whether I am able to find
there is evidence supporting Petitioner’s child find claim, the first issue in her due process
complaint. Petitioner’s claim that DCPS failed to meet its child find obligation under IDEA
requires I find DCPS was, in fact, responsible for child find as to Petitioner during the 2009 -
2010 school year when Petitioner was not attending school. This issue raises a question of
whether DCPS had child find obligations when Student was no longer attending a
separate LEA in the District of Columbia.

Petitioner references an OSSE memorandum'® dated March 22,2010 as a basis for
finding DCPS was responsible for child find activities in relation to Petitioner when she stopped
attending However, this memorandum does not support Petitioner’s position.
Petitioner cites footnote 16 of the Memorandum which states, “Because LEA charter schools are
not neighborhood schools and do not have geographic boundaries, they are only responsible for
child find activities within their LEA. Therefore, DCPS is responsible for all other child find
activities for the District of Columbia.” Petitioner emphasizes the last sentence regarding DCPS
responsibility. In doing this she misses the point that as a Local Education Agency
(“LEA”) is responsible for child find within its LEA.

Respondent points to DCMR §§ 5-3000.1 & 5-3001.1 in arguing that is the
responsible LEA and not DCPS. DCMR §5-3001.1 includes public charter schools, such as

within the definition of LEA, and DCMR §5-3000.1 establishes that all LEAs within

the District of Columbia must make FAPE available to eligible students. Moreover, DCMR §5-

" Memorandum from OSSE, “Comprehensive Child find System,” March 22, 2010.
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3002.1(d) defines what each LEA must do to provide FAPE including activities that would be
deemed child find under IDEA - activities such as identification, location and evaluation of all
children with disabilities who need special education and related services. See 34 C.F.R. §
300.111.

Here Petitioner was within the LEA when she stopped attending school for the
2009-2010 school year. She was within the | LEA because she had been enrolled in and
attended the for the prior two school years. had identified Petitioner as a
student with a disability, and | had provided Petitioner an IEP. Moreover,
developed an IEP for Petitioner in July 2009 for the 09/10 school year, reflecting the
view that Petitioner was a special education student within the LEA. Petitioner
remained a student within the until she voluntarily registered in DCPS in November
2010. It is clear that whatever child find activities should or should not have occurred in relation
to Petitioner during the 2009 -2010 school year were the responsibility of and
remained “responsibility until Petitioner registered at in November 2010."* I
therefore GRANT Respondent’s Motion for a Directed Verdict as to the first issue in this matter:

Whether DCPS denied Petitioner a free, appropriate public education
(“FAPE*) by failing to comply with the child find requirements of the
Individuals with Disabilities Education Act (“IDEA”) when Petitioner was
not attending school during the 2009 -2010 school year.
not DCPS, was the responsible LEA when Petitioner stopped attending school in the
2009 -2010 school year until she entered in November 2010. Therefore, DCPS did not
deny Petitioner a FAPE by failing to comply with the child find requirerrients of the IDEA when

Petitioner stopped attending school in the 2009 -2010 school year.

"“1 do not address here whether either LEA was responsible for particular child find activities as to Petitioner as |
must first address the threshold question as to which LEA was responsible for Petitioner after she stopped attending
IDEAPCS and before she entered Ballou.
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The remaining four issues in this matter involve actions taken or not taken by DCPS after
Petitioner’s enrollment at in November 2010. To address Respondent’s motion for
a directed verdict I must determine whether Petitioner has established a genuine issue of material
fact under any or all of these four issues. In these remaining four matters matter, I am convinced
there are issues of material fact and, therefore, will not take the discretionary action of finding
for Respondent on the remaining issues as to the Motion. Petitioner has presented evidence
raising issues that must be addressed to determine whether DCPS has met the requirements of
IDEA and provided Petitioner a FAPE. Specifically Petitioner has raised issues regarding DCPS
failure to implement an IEP Petitioner provided upon her enrollment in Petitioner’s
uncontroverted testimony is that no one discussed her special education needs or asked her to
sign a consent for evaluation during her time at I must determine whether DCPS had an
obligation to provide Petitioner services or attempt to evaluate her upon her enrollment. The
issues regarding evaluation and provision of services are must be resolved in order to reach
determinations about the remaining two issues regarding the development of a transition plan
and the provision of an appropriate placement. Reviewing the evidence presented in the light
favorable to Petitioner, I find Petitioner has presented material facts which must be addressed to
determine whether DCPS had an obligation under IDEA to provide any of these activities.
therefore DENY Respondent’s Motion for a Directed Verdict as to issues 2 -5 and will address
them below in my determination on the merits.

DISCUSSION

The following discussion is based on my review of the exhibits introduced by the parties,

witness testimony and the record in this case. I find all witness testimony presented in this matter

to be credible.
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Whether DCPS denied Petitioner a FAPE by failing to evaluate her in all areas of suspected
disability after her enrollment in in December 2010."
Petitioner attended the for the 2006 -2007 school year through the 2008 -2009
school year. These were her 9™ through 11" grade school years. She stopped attending
after two months in the 08-09 school year because she did not have child care.

Petitioner did not attend any school during the 2009-2010 school year. Thus Petitioner was

attending the for three years. She dropped out of school in the 2008-2009 school year
while still an student. was, responsible, therefore, for her education. In
fact, developed an IEP for Petitioner in July 2009 for the 2009-2010 school year,
thereby supporting the view that Petitioner was a student in the However, Petitioner

never attended school in the 2009 — 2010 school year.

Petitioner’s next attempt to participate in an educational program came in November

2010 when she enrolled in an evening school program in DCPS. When Petitioner
enrolled in she provided a copy of her July 2009 individualized education
program (“IEP”). The registrar at copied the IEP, but stated it was not needed.

This contradiction in statements and actions reflects the conflicts in Petitioner’s enrollment,
DCPS’ response to her enrollment and the legal requirements for providing a FAPE to an eligible
student.

In the circumstances described Petitioner, upon her enrollment in was a student

who had a history of eligibility under IDEA who transferred from one LEA to another LEA

'3 All issues state Petitioner entered Ballou STAY in December 2010. However, Petitioner’s uncontroverted
testimony at hearing was that she entered Ballou STAY in November 2010. I, therefore, find her date of entry was in
November 2010 and so state in my findings of fact. I use the entry date of November 2010 in my discussion herein.
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within the same state, the District of Columbia.'® Petitioner transferred to DCPS in November
2010, the middle of the 2010-2011 school year..

It is uncontested that this evaluation process was not initiated when Petitioner was
enrolled in Yet IDEA and DCMR § 3002.1(d) require DCPS to have procedures in place
to identify and evaluate all children with disabilities residing in the DCPS who are in need of
special education and related services. When Petitioner entered and provided her IEP
from received notice that Petitioner was potentially eligible for special
education and related services under IDEA, and the evaluation process should have been
initiated. See 34 C.F.R. § 300.111. To initiate this process requires obtaining consent. DCPS
would then have had 60 days from the date of receipt of consent to complete the evaluation and
determine whether Petitioner was eligible for special education and related services. But no one
asked Petitioner to consent to an evaluation so no evaluation occurred. Petitioner eventually left

in mid-January 2011. 34 C.F.R. §§ 300.301 & 300.323.

Respondent argues that Petitioner attended only for approximately 2 months and
that some part of this time was vacation time — Thanksgiving and winter breaks. The implication
is that this time period was not long enough for an evaluation to occur. While the limited extent
of Petitioner’s attendance at is not contested, the duration of her attendance is not relevant
in determining whether DCPS was required to initiate the evaluation process. Obtaining
Petitioner’s written consent to the evaluation should have occurred when DCPS received notice
of her history of special education eligibility. Petitioner’s pre-existing [EP demonstrated she was
potentially eligible for special education and related services at the time she entered Her

leaving school after only a few weeks of attendance did not relieve DCPS of its responsibility to

' For purposes of the discussion, herein, the District of Columbia is treated as if it were a State. Requirements that
apply to the state under the IDEA apply to the District of Columbia.
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attempt to evaluate her. Both IDEA regulations and DCMR regulations require DCPS to identify,
locate and evaluate all students potentially eligible for special education and related services. Yet
this did not occur. Thus I find DCPS denied Petitioner a FAPE by failing to evaluate her in all

areas of suspected disability after her enrollment in

Whether DCPS denied Petitioner a FAPE by failing to implement her IEP after her enrollment in
in December 2010. This claim includes an allegation that DCPS did not request the
student’s records from the student’s previous LEA of enrollment, IDEA PCS;"’

As noted above, Petitioner entered in November 2010. This was the middle of the
school year. It followed the 2009- 2010 school year in which Petitioner did not attend school in
her prior LEA. As discussed above, DCPS, rather than being obligated to provide services under
Petitioner’s out dated July 2009 IEP,'® was obligated to initiate an initial evaluation process. Part
of this evaluation process would have included contacting Petitioner’s prior LEA to obtain her
school records including, among other items, existing evaluation data and teacher observations,
following obtaining consent for evaluation. 34 C.F.R. §300.305. As DCPS did not initiate the
evaluaﬁon process, they did not request records from her prior LEA.

I find that DCPS did not fail to provide Petitioner a FAPE by failing to implement her
July 2009 IEP. DCPS was not required to do so. However, I find further that in connection with
my finding that DCPS denied Petitioner a FAPE by failing to evaluate her upon her enrollment in

DCPS also was obligated to contact to obtain Petitioner’s prior school

records. Therefore, DCPS’ failure to request records from was a failure to provide

FAPE that is subsumed in the failure to evaluate Petitioner as discussed above, at pp. 14 -16.
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See FN 14.
'® If Petitioner had enrolled in DCPS in the 2009-2010 school year, it could have been argued under 34 C.F.R.
§300.323(e) that DCPS was required to provide comparable services to the IEP upon her enrollment.
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Whether DCPS denied Petitioner a FAPE by failing to develop a transition plan for her after her
enrollment in in December 2010;"°

Whether DCPS denied Petitioner a FAPE by failirig to provide her an appropriate placement
after her enrollment in in December 2010.%°

The above two issues are grouped for determination as the law is similar as to both.
Neither of these issues is ripe for resolution. Determining ripeness requires an evaluation of

"the fitness of the issues for . . . decision and the hardship to the parties of
withholding . .. consideration." 4bbott Labs., 387 U.S. at 149, 87 S.Ct. 1507. In
addition to evaluating "whether delayed review would cause hardship" . . ., [the
hearing officer] must consider "whether judicial intervention would
inappropriately interfere with further administrative action" and "whether the
courts would benefit from further factual development of the issues presented.”
Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 726, 733, 118 S.Ct. 1665, 140
L.Ed.2d 921 (1998). Thus the fitness of an issue for review depends on whether
(1) "the issue presented is a purely legal one," (2) "consideration of that issue
would benefit from a more concrete setting," and (3) "the agency's action is
sufficiently final." Ciba-Geigy, 801 F.2d at 435; see Abbott Labs., 387 U.S. at
148, 87 S.Ct. 1507; Nevada v. Dep't of Energy, 457 F.3d 78, 85 (D.C.Cir.2006).
In Bennett v. Spear, 520 U.S. 154, 177-78, 117 S.Ct. 1154, 137 1..Ed.2d 281
(1997), the Supreme Court, in interpreting the Administrative Procedure Act
("APA"), 5 U.S.C. § 704, held that the finality of an agency's action depends on
whether it marks the "consummation of the agency's decision making process"
and is not "of a merely tentative or interlocutory nature," and determines "rights
or obligations" or is otherwise an action "from which legal consequences will
flow" (quotation marks omitted).

Reckitt Benckiser Inc. v. EPA, 613 F. 3d 1131 (Ct. of App., DC Circuit, 2010).

As discussed above, DCPS was obligated to initiate an evaluation process once
Petitioner enrolled in Ballou. This process would have determined whether Petitioner was
eligible for special education and related services upon her enrollment in DCPS, and, if
Petitioner was found eligible, DCPS would have been required to develop an appropriate

IEP and determined an appropriate placement. None of these activities occurred.

'” See FN 14.
2 See FN 14.
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A transition plan is part of an IEP for special education students who are age 16
or older. 34 C.F.R. §300.320(b). A transition plan is not developed as an independent
document. Where, as here, an evaluation has not taken place, the need to develop an IEP
was not established and, thereforé, the subsumed need to develop a transition plan for
Petitioner, a student over the age of 16, was not established.

Using the Reckitt analysis, cited above, the issue of whether Petitioner should
have a transition plan is purely legal. More concrete information regarding Petitioner’s
special education status is needed before the need for a transition plan can be established
and determination of Petitioner’s eligibility for special education services is the final
agency action which must occur in order to establish whether Petitioner has a right to a
transition plan from DCPS.

For similar reasons, Petitioner’s need for an appropriate placement cannot be decided
here. DCPS has not yet evaluated Petitioner to determine whether she is eligible for special
education services. While Petitioner has provided evidence that she may be eligible for special
education and related services under IDEA, an evaluation has not occurred. BFTF provided an
evaluation of Petitioner’s functional skills but did not, and could not, determine her eligibility for
special education upon her enrollment in DCPS. The determination of eligibility is an LEA
responsibility. Petitioner has presented as an appropriate placement, but the
appropriateness of any placement cannot be determined unless Petitioner is found eligible for
special education and related service and an IEP addressing her individual needs is developed.
After the IEP is developed a placement in the least restrictive environment in which the IEP can
be implemented is determined. 34 C.F.R. §300.114. Under the circumstances before me, this

placement issue, like the issue regarding the transition plan, is not ripe for determination. A legal
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determination regarding Student’s eligibility for special education and related services based on
an evaluation performed by DCPS must be made and an IEP developed to meet Petitioner’s
identified needs before a determination of appropriate placement can be made.

I find, therefore, that both the issue regarding the development of a transition plan and the

issue regarding the provision of an appropriate placement are not ripe and must be DISMISSED.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact and Discussion, I conclude, as a matter of law

as follows:

1. Respondent’s Motion for Directed Verdict as to Issue 1, the claim that DCPS failed to
provide Petitioner a FAPE by not complying with the child find requiremeﬁts of
IDEA during the 2009- 2010 school year is GRANTED.

2. DCPS failed to provide Petitioner a FAPE by failing evaluate her in all areas of
suspected disability after her enrollment in This denial of FAPE
includes DCPS failure to request Petitioner’s education records from her prior LEA.

3. DCPS did NOT deny Petitioner a FAPE by failing to implement her IEP after her
enrollment in

4. Issues 4 and 5 regarding the development of a transition plan and the provision of an
appropriate placement are DISMISSED for lack of ripeness.

ORDER

Based upon the above Findings of Fact and conclusions of law, it is hereby ordered that:

19





DCPS shall provide Petitioner’s counsel with the necessary forms for Petitioner to
provide written consent for evaluation within 5 days of receipt of this Hearing Officer
Determination. Once DCPS has received Petitioner’s signed consent for evaluation, the
evaluation process shall proceed on an accelerated basis. The evaluation process shall be
completed, an [EP developed and a placement provided, if Petitioner is found eligible, in time to
allow Petitioner to enroll in school on the first day of the 2011-2012 school year. Petitioner’s
couhsel or advocate shall be allowed to participate in all meetings, if Petitioner so chooses,

regarding or involved in the evaluation, IEP and placement process.

IT IS SO ORDERED:

June 10, 2011

Date Erin H. Leff 1=
Hearing Offé}; __,/\)
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the
Findings and/or Decision may bring a civil action in any state court of competent jurisdiction or
in a District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Decision of the Hearing Officer in accordance with 20 USC
§1451(1)(2)XB).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office

810 First Street, N.E. o

Washington, DC 20002 -

[STUDENT],!
through the Parent/Guardian,*
Date Issued: June 3, 2011

Petitioner,
Hearing Officer: Seymour DuBow
v
Case No:
DCPS,
Hearing Date: May 25, 2011 Room: 2003
Respondent.
HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
The student is a -year old male currently attending the grade at

The student has been found eligible for special education and related
services with the disability classification of a Specific Learning Disability. (R-2) On April 25,
2011 counsel for petitioner filed a due process complaint alleging several violations of IDEA. On
May 3, 2011 counsel for respondent filed a response denying the allegations. A resolution
meeting was held on May 12, 2011 and the parties failed to reach an agreement. On May 4,
2011 a pre-hearing conference was held by telephone with counsel for petitioner Zachary Nahass
and counsel for respondent DCPS Victoria Fetterman. A pre-hearing Order was issued on May
5,2011. The Order stated that the issues to be addressed at the hearing are: 1. Did DCPS deny a

Free Appropriate Public Education (FAPE) to the student in failing to fully implement the

! Personal identification information is provided in Appendix A.






student’s IEP calling for 22.5 hours of specialized instruction outside of general education in the
current school year? 2. Did DCPS deny a FAPE in failing to develop an appropriate IEP because
the current IEP does not contain sufficient hours of specialized instruction to meet the student’s
needs? 3. Did DCPS deny a FAPE to the student by failing to provide an appropriate placement
at

The due process hearing convened at 9 a.m. on May 25, 2011 in Room 2003 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Zachary Nahass
represented the petitioner and Kendra Berner represented the respondent DCPS. The hearing
was closed. At the outset of the hearing, both the petitioner’s documents P-1-P-24 and the
respondent’s documents R-1-R-14 were admitted into evidence without objection. All witnesses
were sworn under oath prior to testifying. Counsel for petitioner called as witnesses the
educational advocate | the student’s guardian who both testified in person, and

Associate Head of who testified by telephone.

Counsel for respondent DCPS called as witnesses the special education coordinator and the

reading teacher at who both testified by telephone.

JURISDICTION

The hearing was convened on May 25, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.





BACKGROUND
The student is a -year old male currently attending the grade at
- The student has been found eligible for special education and related
services with the disability classification of a Specific Learning Disability. (R-2) On April 25,
2011 counsel for petitioner filed a due process complaint alleging several violations of IDEA
including not implementing the student’s IEP this school year calling for 22.5 hours outside of
general education, not providing sufficient hours and not providing an appropriate placement.
Counsel for respondent concedes DCPS did not fully implement the student’s IEP this school
year, but denies that the IEP is inappropriate for not providing more hours and denies that
is an inappropriate placement.

ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:

1. Did DCPS deny a Free Appropriate Public Education (FAPE) to the student in failing
to fully implement the student’s IEP calling for 22.5 hours of specialized instruction outside of
general education in the current school year?

2. Did DCPS deny a FAPE in failing to develop an appropriate IEP because the current
IEP does not contain sufficient hours of specialized instruction to meet the student’s needs?

3. Did DCPS deny a FAPE to the student by failing to provide an appropriate placement

at

The relief requested is placement at a non-public special education school and compensatory

education.





FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing -

Officer’s Findings of Fact on issue one are as follows:

L

1.

The student is a -year old male currently attending the grade at
The student has been found eligible for special
education and related services with the disability classification of a Specific
Learning Disability. (R-2)
The student’s current IEP of March 1, 2011 calls for 22.5 hours of specialized
instruction outside of general education per week. (P-17 at p.8, R-2 at p.8)
Counsel for respondent concedes that DCPS did not fully implement the above
IEP for the current school year. DCPS offered 72 hours of compensatory

education in the form of independent tutoring for the missed services.

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two are as follows:

IL.

1.

The student’s current IEP calls for 22.5 hours of specialized instruction outside of
general education and extended school year (ESY) services. (R-2) The student is
taught by his special education teacher from 9 a.m. to 10:15 a.m. in reading with
one other student- his twin brother. The student is taught by his special education
teacher after that in math with no more than six students. He than has Spanish

taught by a regular education Spanish teacher. He goes to lunch with his sixth





grade peers. From two to three-fifteen in the afternoon the student is with his
reading teacher in the Wilson Reading program with no more than five other
students. (Testimony of special education coordinator)

In the Wilson reading program, the student has shown growth academically in the
phonics based program in the last four to five months. He has shown progress in
accuracy in reading fluently and improved in reading more difficult words. On
the first unit in the Wilson reading program which he finished a month ago, he has
scored a 85 % with 80% being mastery and is scoring the highest of the five
students in the class. He is now half Way through the second unit and doing pretty
well. The Wilson reading program starts at a K- first grade level. (Testimony of
reading teacher)

The student’s April 7, 2011 IEP Progress Report for the period from January 22,
2011 to March 25, 2011 prepared by his special education teacher shows the
student progressing on meeting his IEP annual goals in mathematics, reading and
written expression. He has mastered the goals in mathematics of adding,
subtracting and multiplying fractions, with like denominators with 80% accuracy
and adding and subtracting positive decimals when given a prompt. (R-14)

The student’s final report card done on May 10, 2011 shows that for the fourth
advisory he received the following grades: a C- in Language Arts, a C plus in
middle school mathematics, a A- in the Wilson Reading Program and a B in
science. (R-9)

A DCPS psychological evaluation of the student was conducted in November

2010 when the student was years one month of age. The evaluator found






that based on the WISC-IV the student performed with low average functioning.
He earned a Verbal Comprehension standard score of 91 (Average); Perceptual
Reasoning standard score of 84 (Low Average); Working Memory standard score
of 83 (Low Average; and Processing Speed standard score of 83 (Low Average).
On the Woodcock-Johnson III Tests of Achievement in Broad Reading he had a
standard score of 59, grade equivalent (GE) 1.9 and age equivalent (AE)7-2; on
Broad Written Language he had a standard score of 73, GE 2.8, AE 8-2; on
Written Expression a standard score of 70, GE 2.5 and AE 7-11, Academic Skills
a standard score of 69, GE 2.3 and AE 7-9. (R-7 at p.10) The evaluator found that
his reading and written language deficits as noted in the WJ-III test protocol are
related to his weakened vocabulary skills. The evaluator concluded the student
has an information processing learning disability in visual perceptual areas. She
stated in her report:”Poor information processing and visual perceptual deficits
have impacted his ability to read and perform written assignments...”. (R-7 at

p.13)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue three are as follows:

IIL

1. The student IEP calling for 22.5 hours of specialized instruction outside of general
education is now being implemented at (Testimony of

special education coordinator)





2. The student is making academic progress in his academic subjects and in the Wilson
Reading Program as shown in the above Findings of Fact # II. 2-4 at

The student is receiving educational benefits at

CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F.3d 194 (3" Cir. 2004) This hearing officer
finds the testimony of the reading teacher at very credible. She
testified with in depth knowledge of the student who she works with on a daily basis. Her
detailed testimony on the student’s progress based on in-class tests, her teaching and
observations in the Wilson Reading Program support her conclusions that the student is receiving
educational benefits at She also was very forthright with the

student’s previous weaknesses and answered both counsels’ questions in a precise and clear way.

DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue one failure
to implement the student’s [EP are as follows:

The legal standard that applies to whether an implementation failure amounts to a denial
of a FAPE, as recently stated in Wilson v. D.C. (Civil Action 09-02424 March 18, 2011) by
Judge Henry Kennedy, is whether the aspects of the IEP not followed were “substantial or

significant” or whether the deviations from the IEP’s stated requirements were “material”. Judge






Kennedy reliéd on the above quoted language in the Fifth Circuit decision of Houston
Independent School District v. Bobby R., 200 F. 3d 341 at 349 (5th Cir. 2007). The Ninth Circuit
Court of Appeals in Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5.J,502 F. 3d 811 at 822
((9th Cir. 2007) stated: “[A] material failure to implement an IEP violates IDEA. A material
failure occurs when there is more than a minor discrepancy between the services a school
provides to a disabled child and the services required by the child’s IEP.”; accord S.S. ex rel.
Shank v. Howard Road Acad., 585 F. Supp. 2d 56, 68 (D.D.C. 2008), Catalan v. D.C., 478 F.
Supp. 2d 73 (D.D.C. 2007). The student’s educational progress, or lack of it, may be probative
of whether there has been a significant shortfall. In Catalan, the district court found that missing
a few speech and language sessions was not enough to constitute a substantial deviation from the
IEP and a denial of a FAPE. In Wilson, the same federal judge who decided Catalan, held that
the District’s delay in arranging transportation services caused a nine-year-old boy to miss three
weeks of his four week ESY program amounted to a material implementation failure resulting in
a denial of a FAPE. Counsel for respondent DCPS concedes that DCPS failed to implement the
student’s IEP and is offering 72 hours of independent tutoring for the missed services in the
current school year. By DCPS’s own concession, the failure to implement the IEP was material.
This hearing officer finds that DCPS’s failure to implement the student’s IEP resulted in
a denial of a FAPE. Compensatory education is an equitable remedy for the denial of a FAPE.
In vReid v. District of Columbia, 401 F. 3d 516 (D.C. Cir. 2005), this Circuit set out the standards
for an award of compensatory education. “Under the theory of ‘compensatory education,” courts
and hearing officers may award educational services...to be provided prospectively to
- compensate for a past deficient program. Id. at 522 Designing a compensatory education remedy

requires “ a fact-specific exercise of discretion by either the district court or a hearing officer.”






Id. at 524 To assist the court or hearing officer’s fact specific inquiry, “ the parties must have
some opportunity to present evidence regarding [the student’s]specific education deficits
resulting from his loss of FAPE and the specific compensatory measures needed to best correct
those deficits.” Id. at 526 DCPS may be required to “offer proof that the placement
compensated for prior FAPE denials in addition to providing some benefit going forward.” Id. at
525

In this case, counsel for petitioner did not present a plan for compensatory education on
the failure to implement the student’s IEP. The parent has the burden of “propos[ing] a well-
articulated plan that reflects [the student’s ] current education abilities and needs and is
supported by the record.” Phillips v. District of Columbia, 2010 WL 3563068, at *6, 55 IDELR
101 (D.D.C. Sept. 13, 2010) Neither party has requested an extension of time beyond the 45-day
timeline to supplement the record. The hearing officer cannot unilaterally extend the 45-day
timeline. 34 C.F.R. Section 300.515 (c). “Choosing instead to award [the parent] nothing does
not represent the ‘qualitative focus’ on [the child’s] ‘individual needs’ that Reid requires.”
Phillips at *6 quoting Nesbitt I, 532 F. Supp. 2d at 125. The hearing officer can determine the
amount of compensatory education that a student requires if the record provides him with
sufficient “insight about the precise types of education services [the student] needs to progress.”
Mary McLeod Bethune Day Acad. Pub. Charter Sch. v. Bland, 534 F. Supp. 2d 109, 130 (D.D.C.
2008) Findings to assist the hearing officer to tailor the compensatory education award to the
student’s unique needs should include the nature and severity of the student’s disability, the
student’s specialized educational needs, the link between those needs and the services requested
and the student’s current educational abilities. Branham v. District of Columbia, 427 F. 3d 7

(D.C. Cir. 2005)






DCPS has offered 72 hours of independent tutoring as compensatory education for the
missed services in the 2010-2011 School Year. Counsel for respondent DCPS has not provided
evidence on how DCPS arrived at the above amount of compensatory education for missed
services. The student has been classified as a student with a Specific Learning Disability and is
several years below grade level in reading and written language. (See Findings of Faét #I1. 5)
The testimony of the reading teacher is that the student is making academic progress in reading
in the last five months, however he is still several years below grade level.

| is now providing intensive specialized instruction outside of general education, but the
progress is slow. Compensatory education in the form of eighty hours of individual tutoring in
reading and written language should enable the student to continue to make progress “to provide
the educational benefits that likely would have accrued from special education services the
school district should have supplied in the first place.” Reid, 401 F.3d at 524

The second issue to address is whether the IEP developed on March 1, 2011 is
appropriate on the number of hours it provides for specialized instruction. Counsel for petitioner
argues that the 22.5 hours per week of specialized instruction outside of general education is
insufficient to meet the student’s needs. In determining if the IEP is appropriate this hearing
officer must answer the question “is the individualized education program developed through the
Act’s procedureé reasonably calculated to enable the child to receive educational benefits?” Bd.
of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, at 206-07 (1982). In Polk
v. Central Susquehanna Intermediate Unit 16, 853 F.2d 171 (3d Cir. 1988) cert denied, 488 U.S.
1030 (1989), The Third Circuit held that appropriateness under Rowley as applied to a student
with severe disabilities means more than trivial educational benefit. The Court held in Polk that

“...using Rowley’s own terminology, we hold that Congress intended to afford children with
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special needs an education that would confer meaningful benefit.” Polk at p.184 Other Circuits
have endorsed the Polk court’s interpretation of educational benefit in Dée v. Smith, 441 IDELR
544 (6™ Cir. 1989); Fort Zumwalt School District v. Clynes, 26 IDELR 172 (8" Cir. 1991);
Roland M. v. Concord School Comm’n, 16 IDELR 1129 (1¥ Cir. 1991) and Hall v. Vance County
Board of Education, 557 IDELR 155 (4™ Cir. 1985) In Ridgewood Bd. of Educ. v. N.E., 30
IDELR 41,44 (3d Cir. 1999) and T.R. v. Kingwood Township Board of Education, 32 IDELR 30
(3d Cir. 2000) the Third Circuit held that an IEP must provide “meaningful benefit.” See also
A.Lex rel. Iapalucci v. D.C., 402 F. Supp. 2d 152 (D.D.C. 2005) (¥...the appropriate focus of the
court’s review should be on whether DCPS is providing A.l. with an IEP that is reasonably
calculated to provide meaningful educational benefit.” Id. at p.167)

The current IEP calls for 22.5 hours of specialized instruction per week outside of general
education and extended school year (ESY) services. Findings of Fact # II. 2-4 show the student
is receiving educational benefits with the current IEP. Even counsel for petitioner’s own
witness, the educational advocate, testified that the services now in place are too intensive for the
student. Counsel for petitioner has failed to meet his burden of proof that the current IEP is not
reasonably calculated to provide educational benefit to the student.

The third issue to address is whether the placement at is
appropriate. The Supreme Court held in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. |
Rowley, 458 U.S. 176, 201 (1982) that IDEA was intended to provide a “basic floor of
opportunity” and an individualized plan “designed to provide educational benefit to the
handicapped child.” See Schoenbach v.District of Columbia, 309 F. Supp. 2d 71, at 80 (D.D.C.
2004) This Circuit has held that a school has met its obligation to provide a FAPE if the school’s

program “confers some educational benefit.” Kerkam v. Superintendent, District of Columbia
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Public Schools, 931 F 2d 84 (D.C. Cir. 1991) The analysis of the appropriateness of a public
school placement “is not comparative.” Jenkins. v. Squillacote, 935 F.2d 303, 305 (D.C.Cir.
1991) Although IDEA guarantees a FAPE, it “does not necessarily guarantee the child [with the
disability] the best available education.” Holland v. District of Columbia, 71 F.3d 417,419
(D.C.Cir. 1995). Nor does IDEA ensure that a FAPE will consist of the precise plan that the
parent desires. See Shaw v. District of Columbia, 238 F.Supp. 2d 127,139 (D.D.C. 2002). An
IEP must be ‘reasonably calculated’ to confer educational benefits on the child, ...but it need not
“maximize the potential of each handicapped child commensurate with the opportunity presented
non-handicapped children.” Rowley at 200, 207. , quoted in Anderson v. District of Columbia,
606 F. Supp. 2d 86, 92 (D.D.C. 2009) Academic success is an important factor “in determining
whether an IEP is reasonably calculated to provide education benefits.” Roark ex rel. Roark v.
D.C., 460 F. Supp. 2d 32, at 45 (D.D.C. 2006)
In this case, this hearing officer finds at Findings of Fact #II1.-1 that

is implementing the student’s current IEP. This hearing officer also finds at
Findings of Fact #I1.-2, 3 &4 that both the reading teacher in her testimony and report card and
the special education teacher in her progress reports, who work with the student on a daily basis,
see the student making academic progress. This hearing officer concludes that the student’s
current placement is conferring educational benefits to the student and is therefore appropriate.
This Circuit has held in Jenkins, 935 F. 3d at 305 “[I]f there is an ‘appropriate’ public school
program available...the District need not consider private placement, even though a private
school might be more appropriate or better able to serve the child.” The Supreme Court in
Burlington School Committee v. Department of Education, 471 U.S. 359 (1985) and Florence

County School Dist. Four v. Carter, 510 U.S. 7 at 15 (1993) has held that parents “are entitled to
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reimbursement only if a federal court concludes both that the public placement violated IDEA
and that the private school placement was proper under the Act.” Since this hearing officer has
answered the threshold question that there is no denial of a FAPE with the present placement at
Truesdell, it is not necessary to do further analysis on the second prong of the Supreme Court test

for reimbursement.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

On issue one the failure to fully implement the student’s IEP this school year, this
hearing officer finds a denial of a FAPE and awards eighty (80) hours of compensatory
education to be provided in the form of individual tutoring in reading and written language
by an independent provider of the parent’s choice to be completed by September 30, 2011
at a rate not to exceed .

Issue two on not providing sufficient hours of specialized instruction is

DISMISSED.

Issue three on not being an appropriate placement is

DISMISSED.

13





NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415().

Date: June 3, 2011 Seymowr DuBow /4/
Hearing Officer
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATIONM
Student Hearing Office

810 First Street, NE, Second Floor
Washington, DC 20002
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on behalf of

Petitioner,
Hearing Officer: Kimm Massey, Esq.
v
Case No:
DISTRICT OF COLUMBIA PUBLIC SCHOOLS,

Respondent.

HEARING OFFICER DETERMINATION

BACKGROUND AND
PROCEDURAL HISTORY

Student is a year-old male, who currently attends a DCPS charter school.

On April 1, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS
failed to find Student eligible for special education services.

On May 26, 2010, DCPS filed its Response to the Complaint. In its Response, DCPS asserted
that on March 11, 2011 an MDT team reviewed Student’s evaluations, which indicated that
Student performed at a solidly average level in all testable areas, and the team determined that
Student was not eligible for special education and related services. DCPS further asserted that
Parent indicated she did not believe Student needed special education services, and Parent and
DCPS agreed that Student would receive SST support, an FBA and a 504 Plan. Based on these
assertions, DCPS denied that there had been a denial of a FAPE.

On May 3, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. The hearing
officer issued the Prehearing Order on May 8, 2011.

By their respective disclosure letters dated May 19, 2011, Petitioner disclosed fourteen
documents (Petitioner’s Exhibits 1 — 14), and DCPS disclosed DCPS-1 through DCPS-5.





The hearing officer convened the due process hearing on May 26, 2011.' DCPS’s disclosed
documents and Petitioner’s Exhibits 1-6 and 13-14 were admitted without objection. Petitioner’s
Exhibits 7-10 and 12 were admitted over DCPS’s objection, but Petitioner’s Exhibit 11 was
excluded as incomplete. The parties waived the right to make opening statements. Thereafter,
the hearing officer received testimonial evidence and closing statements before concluding the
hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C.

§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issue to be determined is as follows:

1. Did DCPS incorrectly find Student ineligible for special education services at his March
11, 2011 eligibility meeting?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Studentisa. year-old male, who presently attends  grade at a DCPS charter school.?

- 2. On December 15, 2010, a comprehensive psychological evaluation was administered to
Student by an independent evaluator. The evaluator administered assessments to
measure, inter alia, Student’s cognitive, academic and social-emotional functioning. The
resulting evaluation report was issued on December 22, 2010.

With respect to Student’s cognitive and academic abilities, the evaluation report
reveals that Student’s Full Scale IQ score is 93, which is in the Average range of
functioning. Similarly, Student’s scores on the Verbal Comprehension Index (SS=995),
Perceptual Reasoning Index (SS=98), and Working Memory Index (SS=102) of the
Wechsler Intelligence Scale for Children — 4™ Edition were in the Average Range,
although his score on the Processing Speed Index (SS=85) was in the Low Average
Range. On the Wechsler Individual Achievement Test — 3" Edition (“WIAT”), Student
received scores in the Above Average range on the Basic Reading (SS=121) and Math
Fluency (SS=123) Composites, and in the Average range on the Written Expression
(SS=102) and Mathematics (SS=104) Composite scales. Moreover, Student’s

' Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.
2 Complaint at 1; see DCPS-1, Petitioner’s Exhibit 3.






performance on the WIAT resulted in the following grade equivalencies (“GE™): 12.9
GE in Word Reading, Pseudoword Decoding, Spelling, Math Fluency-Subtraction, Math
Fluency-Addition, and Math Fluency-Multiplication; 12.4 GE in Math Problem Solving;
9.7 GE in Numerical Operations; 9.6 GE in Sentence Composition; 9.2 GE in Oral
Expression; 6.4 GE in Reading Comprehension; and 5.4 GE in Essay Composition.

With respect to Student’s social-emotional functioning, the self, parent and
teacher rating scales for the Behavior Assessment Scale for Children, 2nd Edition,
revealed scores in the clinically significant range for hyperactivity, aggression, conduct
problems, atypicality, depression, attention problems, and in the at-risk range for
adaptability, activities of daily living, atypicality, attitude to teachers, and hyperactivity.
Student’s responses on the Multidimensional Sentence Completion Test revealed that he
has a general understanding and appreciation for his family, a generally good impression
of himself and his abilities, and comfortable social relations with his relatives and adults,
although he has some apprehensions about social relations with his peers. The evaluator
also noted that Student’s school history is significant for multiple suspensions due to
impulsive, disruptive, oppositional, and inappropriate behaviors since 1* grade.

Ultimately, the evaluator rendered a diagnosis of Disruptive Behavior Disorder
NOS on Axis I. The evaluator recommended a primary disability classification of
emotionally disturbed (“ED”) for Student, noting that historically Student’s difficulties
with emotional regulation have negatively impacted his relationships with teachers and
peers. The evaluator also recommended that Student would benefit from a full-time out
of general education IEP and should be placed in a small, therapeutic setting with a low
student to teacher ratio.’

3. The independent evaluator who administered Student’s comprehensive psychological
evaluation testified at the due process hearing in this case. The evaluator’s testified that,
in her professional opinion, (i) the least restrictive environment for Student would be a
full-time out-of-general education school, and (ii) Student’s emotional/behavioral
problems are such that he should not be educated with any non-disabled peers at all.
Moreover, the evaluator recommended in the comprehensive psychological evaluation
report that Student receive a full-time IEP, which would, by definition, include full-time
specialized instruction. However, in light of Student’s strong performance on the
objective cognitive and academic assessments the evaluator administered, including the
WIAT, which revealed that Student is performing at a 12™ grade level in most areas of
math and in spelling, word reading and pseudoword decoding, and at a 9™ grade level in
sentence composition and oral expression, the hearing officer lacks confidence in the
evaluator’s professional subjective opinion and has not relied upon the evaluator’s
testimony or subjective conclusions in deciding this case.

4. On January 7, 2011 an independent evaluator administered a speech and language
evaluation to Student, which included informal assessments, pragmatic language,
articulation/phonology, and vocabulary assessments, and the Comprehensive Evaluation
of Language Fundamentals-Fourth Edition assessment. Based on Student’s performance
on all assessments administered, the evaluator concluded that Student’s communication

3 DCPS-1; Petitioner’s Exhibit 3.





skills fall in the Average range, with the result that he does not require speech and
language therapy services.*

5. OnMarch 11, 2011, DCPS convened an Eligibility Meeting for Student. At the meeting,
Parent reported that Student’s intellect and academic capabilities have never been in
issue, but his behavior and social skills are a serious source of concern and have resulted
in multiple suspensions. Student’s teachers gave mixed reports, with the English teacher
stating that Student had at times exhibited attention deficit behavior in her class but the
special education teacher stating that he had not observed Student exhibiting any
significant behavior problems. The team reviewed Student’s comprehensive
psychological and speech and language evaluations, as well as the criteria for an ED
classification. Ultimately, all DCPS team members agreed that Student did not qualify
for special education services. The DCPS team members focused primarily on Student’s
strong cognitive and academic evaluation scores and his passing grades. Parent and the
advocate disagreed and asserted that Student should be determined eligible as ED,
pointing out that Student has always had difficulties relating to teachers and peers, he has
been subjected to multiple suspensions in the past, and Parent continues to receive
frequent calls about Student’s behavior in the school during the current school year. To
address these concerns, the team determined that the school SST should conduct a
Functional Behavior Assessment and develop a Behavior Intervention Plan and a 504
Plan for Student.’

6. Student’s discipline report from SY 2009/10, when he attended 8" grade at a different,
independent charter school contains 40 entries indicating inappropriate behavior by
Student such as not working in class, misusing his cell phone, not showing for detention,
not following directions, talking back, arriving late to class, excessive talking, and
causing interruption. The report indicates that Student had accumulated a total of 975
points as of May 5, 2010. Parent explained that Student’s points were so high that he was
on the verge of being expelled from that charter school under the school’s strict merit
system. Parent further explained that Student had more than 50 behavior incidents during
SY 2009/10, but some of the incidents were undocumented and the teachers tried to work
with Student because they could see his academic potential even though he was being
held back by his behavior/social issues.®

7. Student received the following disciplinary referrals during SY 2010/11: a 2/24/11
referral from his French teacher for refusing to do any work in class, which indicates that
Student shows up every day with no materials to work with and wants to play with his
phone and listen to music in class; and a 4/6/11 referral from his Algebra teacher for
causing constant disruption, which indicates that Student spends every class period
singing inappropriate songs and making inappropriate comments, and although the
teacher called Parent several times Student’s behaviors has not changed and the teacher
does not know what to do with or for Student.’

* DCPS-2; Petitioner’s Exhibit 4.

’ DCPS-4 and DCPS-5; Petitioner’s Exhibit 1 and 2.
¢ Petitioner’s Exhibit 5; testimony of Parent.

7 See Petitioner’s Exhibits 6 and 7.





8. Student has a history of behavioral difficulties in school. Parent first noticed Student’s
behavior issues in 1% grade, and by 2™ grade, she had Student evaluated for special
education services. However, the evaluators determined that Student had no academic
problems even though he was disruptive, and they determined that Student was not
eligible for special education services. Thereafter, Student went on to attend a series of
schools and had behavior problems at all of them, with the result that he was kicked out
of some of the schools and Parent removed him from the others. In the past, Student’s
academic performance was not affected by his behavior/social problems. However, in
the past few years Student has been getting Ds on his report cards, and this year his
grades have dropped to include Fs.

9. Student received the following grades during the first through third advisories of the SY
2010/11: Algebra I — C+, B- and C; English I — F, D+ and F; Environmental Science —
D, C- and D+; French I — F, D+ and F; Introduction to Business — D and F (1* semester
gragies); Music History — B- (3" advisory); and World History/Geography — D, C+ and
C-.

10. Based on Student’s grades in school, his educational history replete with behavior
problems, and the concerns outlined in his independent comprehensive psychological
evaluation, Student’s educational advocate believes that Student should be deemed
eligible for special education services as ED. The advocate is of the opinion that Student
needs counseling, as well as goals and specialized instruction in the area of
social/emotional development."

11. DCPS’s school psychologist, who testified in this case, does not know Student
personally, but she reviewed Student’s records, spoke extensively to the SEC at Student’s
current DCPS charter school and briefly observed Student for 15-20 minutes on the day
of his eligibility meeting. Based on information contained in Student’s independent
comprehensive psychological evaluation, the school psychologist formed the mistaken
conclusions that Student has changed schools frequently because he has moved around
frequently and has an unstable home environment, that Student needs a family support
system because his family has had to change residences a lot, that the family instability
has resulted in a discontinuity between home, community and school for Student, and
that Student’s basic biological needs are not being met because he has a poor primary
support system. Moreover, the school psychologist stated that it was not until Student’s
March 11, 2011 eligibility meeting that she learned of Student’s low grades, because up
to that point she was told that Student’s grades were fine. Finally, the school
psychologist acknowledged that until the due process hearing she had never seen
Student’s discipline report from SY 2009/10 or Student’s disciplinary referrals from SY
2010/11 at the current DCPS charter school.'' In light of the school psychologist’s
incorrect beliefs about Student’s background, as well as her lack of familiarity with

¥ Testimony of Parent.

? Petitioner’s Exhibit 8.

' Testimony of advocate.

" See Findings of Fact 6 and 7, supra.





Student’s recent discipline history, the hearing officer lacks full confidence in the school
psychologist’s opinions and has assigned little to no weight to the school psychologist’s
testimony.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

Eligibility Determination

Pursuant to IDEA, a child with a disability is a child evaluated in accordance with the statute as
having one or more of a series of specified disabilities, including serious emotional disturbance
(referred to in the statute as “emotional disturbance™), and who, by reason thereof, needs special
education and related services. 34 C.F.R. § 300.8(a)(i). In this context, emotional disturbance
(“*ED”) means a condition exhibiting one or more of the following characteristics over a long
period of time and to a marked degree that adversely affects a child’s educational performance:
(A) An inability to learn that cannot be explained by intellectual, sensory, or health factors; (B)
An inability to build or maintain satisfactory interpersonal relationships with peers and teachers;
(C) Inappropriate types of behavior or feelings under normal circumstances; (D) A general
pervasive mood of unhappiness or depression; and/or (E) A tendency to develop physical
symptoms or fears associated with personal or school problems. 34 C.F.R. § 300.8(c)(4)(i).
Although ED includes schizophrenia, the term does not apply to children who are socially
maladjusted, unless it is determined that they have ED in accordance with the criteria listed
above. See 34 C.F.R. § 300.8(c)(4)(ii).

However, if it is determined through an appropriate evaluation that a child has one of the
disabilities identified in the statute, such as ED, but only needs a related service and not special
education, the child is not a child with a disability. 34 C.F.R. § 300.8(a)(2)(i). “Related
services” means transportation and such developmental, corrective, and other supportive services
as are required to assist a child with a disability to benefit from special education, and includes,
infer alia, counseling services and social work services in schools. 34 C.F.R. § 300.34(a).

In the instant case, it appears that Student may have exhibited over a long period of time and to a
marked degree that has begun to adversely affect his educational performance, in terms of
grades, an inability to build or maintain satisfactory interpersonal relationships with peers and
teachers. Hence, it is arguable that Student has ED within the meaning of IDEA. On the other
hand, the evidence also proves that Student is performing at or significantly above grade level in
math, spelling, word reading, sentence composition and oral expression, and that his cognitive
abilities are solidly within the Average range. As a result, it is clear that Student does not require
specialized instruction in any of the basic academic areas, such as reading, math or written
expression, even though it appears that Student could benefit from the receipt of behavioral
support services designed to address his behavior/social difficulties in school. However, as
behavioral support services are related services and those are the only services that Student
requires at this time, the hearing officer concludes that Student does not qualify as a child with a





disability within the meaning of IDEA at this time, and that Petitioner has failed to meet its
burden of demonstrating that DCPS incorrectly found Student ineligible for special education
services at his March 11, 2011 eligibility meeting

The hearing officer notes that the evidence in this case reveals that DCPS has offered to refer
Student to the SST process and prepare a Functional Behavior Assessment, Behavior
Intervention Plan and 504 Plan for Student. As it appears that Student would greatly benefit
from a BIP and a 504 Plan, the hearing officer strongly encourages the parties to proceed with
the prompt development and implementation of same for Student. '

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Petitioner’s April 1, 2011 Complaint and all claims and requests for relief therein are
DISMISSED WITH PREJUDICE.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 USC
§1415().

Date: 6/11/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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HEARING OFFICER DETERMINATION

Background

Petitioners, the parents of  -year old Student, filed a due process complaint notice on
April 13, 2011 alleging that Student had been denied a free appropriate public education
(“FAPE”) under the Individuals with Disabilities Education Act (“IDEA”). Petitioners alleged
that the District of Columbia Public Schools (“DCPS”) had failed to evaluate Student and
determine eligibility within 120 days and develop an Individualized Education Program (“IEP”)
within 30 days thereafter, that DCPS failed to provide Student with special education services
from August 2010 through Feb 2011, that DCPS failed to convene Multidisciplinary Team
(“MDT”’) meetings with all necessary personnel to timely draft and finalize the IEP, that DCPS
failed to develop an IEP with sufficient specialized instruction outside of general education, that
DCPS issued a Prior Written Notice to a neighborhood public school that could not implement
the IEP that Student required, and that DCPS predetermined the neighborhood public school as
the location where services would be provided and crafted an IEP that could be implemented at
that school location. For relief, Petitioners requested reimbursement for tuition and related
expenses for the 2010-2011 school year and private school placement for the 2011-2012 school
year.

! Personal identification information is provided in Appendix A.






Hearing Officer Determination

Petitioners, long time residents of the District of Columbia and proponents of the public
school system, utilized DCPS to educate Student through the  grade. Student received special
education services from DCPS from the first through fourth grades. From 5™ grade onward,
Petitioners educated Student at a private school at their own expense. In March 2010, Petitioners
took steps to explore the possibility of returning Student to the public school system. They
enrolled Student as a non-attending Student at DCPS and pursued the process of determining
Student’s eligibility for special education, development of an IEP and the identification of a
location of services where services could be provided. The process started off slowly in terms of
DCPS convening a meeting to assess existing data and determine eligibility, but once that finally
happened in November 2010, IEP development was earnestly pursued by both Petitioners and
DCPS until February 2011. At that time, Petitioners abruptly declined further participation in the
IEP development process and announced their intention to keep Student at his private placement.

DCPS asserted that it endeavored to develop an IEP based on existing data that could be
implemented in the least restrictive educational environment that could meet Student’s
educational needs. However, Petitioners did not agree with DCPS’ perspective and were
unwilling to settle for anything less than the IEP and the private placements that Petitioners
wanted.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.”); and 38 D.C. Code 2561.02.

Procedural History

The due process complaint was filed on 04/13/11. This Hearing Officer was assigned to
the case on 04/18/11. The resolution meeting took place on 04/25/11 at which time settlement
was not reached and parties agreed to end the 30-day resolution period and proceed to a due
process hearing. The 30-day resolution period ended on 04/25/11, the 45-day timeline to issue a
final decision began on 04/26/11, and the final decision was initially due on 06/09/11. See 34
C.F.R. 300.510, 300.515.

The due process hearing was scheduled for four days, from 05/16/11 through 05/19/11.

A DCPS employee who had agreed to appear as a witness for both sides became unavailable to
testify on the eve of 05/16/11 due to a death in the immediate family. DCPS requested a
continuance of the hearing for that reason although Petitioners did not. The Hearing Officer
considered this witness, the special education coordinator at to be
a very relevant and essential witness for DCPS because he had participated in all of the IEP
development meetings. Over Petitioners” objection to the length of the continuance but not
necessarily to a continuance, DCPS was granted a continuance for good cause and the hearing
resumed and was completed on 06/15/11. As a result, the due date for the final decision was
extended to 06/25/11.






Hearing Officer Determination

The due process hearing was a closed hearing. Petitioners were represented by Margaret
Kohn, Esq. and DCPS was represented by Tanya Chor, Esq.. Neither party objected to the
testimony of witnesses by telephone. Petitioners participated in person throughout the hearing.

Petitioners presented seven witnesses: Petitioner, the mother of Student; Petitioner, the
father of Student; Speech and Language Pathologist who qualified as an expert in speech and
language pathology and as an expert in child language as defined as spoken language, reading,
writing and social pragmatics for ages two to twenty-one; Head of Counseling at

Coordinator at Director of High School at
School; and special education teacher (“SET”) at

DCPS presented five witnesses: DCPS Educational Audiologist; DCPS Compliance
Case Manager; DCPS Speech and Language Pathologist (“SLP”); DCPS School Psychologist;
and Special Education Coordinator (“SEC”) at

No written objections to either party’s disclosures were filed in the format prescribed by
the Prehearing Order issued on 05/05/11 and the Amended Prehearing Order issued on 05/06/11.

Petitioners’ disclosures dated 05/10/11, containing a witness list and Exhibits -1
through 57 (hereinafter referred to as P-1 through P-57), were timely filed and admitted into
evidence without objection.

DCPS’ disclosures dated 05/10/11, containing a witness list and Exhibits R-01 through
R-14, were timely filed and admitted into evidence without objection. DCPS’ Supplemental
Disclosure dated 05/10/11, containing the name of a witness, was timely submitted via electronic
mail and admitted into evidence without objection. '

On 05/15/11, Parents Amendment to Motion for Sanctions for DCPS Failure to Timely
File a Response to the Complaint was denied by the issuance of the Order on Parents
Amendment to Motion for Sanctions for DCPS Failure to Timely File a Response to the
Complaint.

On 05/19/11, the direct examination of the DCPS school psychologist was completed and
Petitioners were in middle of cross-examination when testimony was aborted due to the limited
availability of the witness. On the continued hearing date of 06/15/11, this witness was not
available and cross-examination could not be concluded. Petitioners had the option of striking
all of this witness’ testimony since cross-examination could not be concluded; however,
Petitioners chose to allow this witness’ testimony to remain in the record.

Petitioners declined to offer any rebuttal evidence.

A summary of the issues to be determined in this Hearing Officer Determination are as
follows, with a fuller recitation of each issue occurring in the Conclusions of Law section:
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Whether DCPS violated its Child Find responsibilities to evaluate Student and develop an
IEP within the statutory timeframe, whether DCPS failed to provide Student with special
education services from August 2010 until the IEP was developed in February 2011, whether
DCPS failed to convene a MDT that included all necessary personnel on 12/13/10 and 01/13/11,
whether DCPS failed to develop an appropriate IEP, whether DCPS identified a location of
services and issued a Prior Written Notice to a school that could not implement Student’s IEP,
whether DCPS predetermined the placement and location of services prior to finalizing the IEP,
and whether Petitioners are entitled to reimbursement for tuition, related services and expenses
for the 2010-2011 school year and funding for private placement for the 2011-2012 school year.

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Student isa  year old resident of the District of Columbla who has been identified
with a Spemﬁc Learning Disability (Speech and Language Disability)’ Student recelved special
ec},ucatlon services at DCPS from 1st through 4* grades and at a private school from 5" through
8" grades.?

#2. On 03/29/10, Petitioners* enrolled Student at the DCPS Private-Religious Office
(“DCPS-PRO”) as a non-attending student and submitted a referral packet for DCPS to
determine Student’s eligibility for special education services and develop an IEP. Along with
the referral, Petitioners submitted the following documents: teacher referral reports, a classroom
observation report, and a speech and language screening summary that were all prepared by
private school staff, an independent auditory processing evaluation dated March 2005; a
neuropsychological evaluation dated April 2006; a psycho-educational report dated October
2009; Tests of Achievement scores dated May 2008; speech and language-literacy evaluation
dated June 2008; language processing evaluation dated August 2005; Diagnostic-Prescriptive
Goals (“DPG”) from dated November 2008 and November 2009; report cards from the
2008-2009 and 2009-2010 school year from and reading testin ng for the 2008-2009 school
year from The DPG is the private school equivalent of the IEP.

#3. On 04/08/10, DCPS provided written acknowledgement of receipt of the referral
packet and indicated that the referral would be forwarded to and Petitioners would be
contacted by someone from is Student’s neighborhood school. Petitioners, hearing
nothing further from DCPS, contacted DCPS by telephone on 08/02/10 and 08/09/10 to inquire
about the status of the IEP process. Petitioners were again informed that someone from DCPS
would contact them. Still hearing nothing from DCPS, Petitioners informed DCPS in writing on
08/14/10 that they intended to enroll Student at for the 2010-2011 school no sooner than 10
business days, so that Student would have a school placement on 08/30/10, which was the first

2p-37.
3 P-25; Testimony of Petitioners.
* For the Findings of Fact and Conclusion of Law, “Petitioners” refers either to one or both of Student’s parents.
: P-20; Testimony of Petitioner, Coordinator.
P-22,
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day of school year. Again, on 08/16/10, Petitioners informed DCPS that they were
enrolling Student at at public expense, but would welcome contact from DCPS about the
next steps in the eligibility determination and IEP process.’

#4. On 09/30/10, DCPS convened its first MDT meeting at which time the team
determined that no further evaluations were needed, that DCPS would conduct observations of
Student at and that the team would reconvene to determine eligibility.®

#5. The MDT reconvened on 11/4/10, at which time eligibility was discussed, but not
finalized because classroom observations by DCPS had not been completed. A draft IEP was not
made available to Petitioners at the meeting even though Petitioners had previously requested
that one be provided in advance of the meeting.’

#6. On 11/02/10, Student was observed by the DCPS speech and language pathologist in
his social studies classroom at is a nonpublic special education school that services
students with language based learning disabilities. Typical class composition is 6-10 students
with one teacher and one teacher’s assistant. Student’s participation in his social studies class
was minimal. He did not appear engaged in the learning process. In language arts class, Student
could not understand the linguistics of a joke and his handwriting was not mature.'®

#7. On 11/05/10, Student was observed by the DCPS school psychologist in his social
studies and English language arts classes at . In his social studies class, Student was
observed to be on task, responding to questions posed by the teacher and giving correct
responses. His handwriting was readable, but uneven and elementary in nature. During English
arts class, Student participated in class, completed the class work without difficulty and gave
assistance to another student. Student was observed to benefit from a multimodal approach to
class work presentations and other modifications and accommodations. Student had been
informed that he was being observed."'

#8. On 11/08/10, Student was observed by the same DCPS school psychologist in his
science and mathematics classroom at In science class, Student was staring off and not
focusing. In math class, Student was not on task and required one to one instruction to complete
cut and paste; however, Student was reported to be suffering from a headache. The observer
noted that Student d1d well due to accommodations received and that Student was reported to be
usually more upbeat.'?

#9. As reported by staff, Student requires everything to be broken down for him
and it is very difficult for him to push his skills across all content curriculum areas. His skill
level is not at grade level, especially in the writing area. Writing is a very challenging area and

’ . P-23, Testimony of Petitioners.

8 p-25.
® P-27, Testimony of Petitioners.
19 p.30; Testimony of DCPS SLP.
"'p-30.
12 p-30.
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writing occurs across all content areas.'> Student does not have the skill level to function in a
general education content area class where there is no differentiation in instruction."*

#10. The speech and language data reviewed by the DCPS SLP and presented to the
MDT on 11/15/10 consisted of review of an independent speech and language evaluation and a
classroom observation at progress reports from and Student’s work samples. The
SLP determined that Student exhibited a significant reading impairment, a very significant
written language/writing expression impairment, significant receptive-expressive spoken
language impairment, and a significant reading impairment. On 11/15/10, this determination
was accepted by the MDT and Student was found eligible for special education services with a
disability classification of Specific Learning Disability (language based disability based on
dyslexia).'” The MDT agreed that Student’s disability impacted his participation in the general
education curriculum in mathematics, written expression, reading, and speech and language.'®
The MDT also determined that Student had made sufficient progress in the past with the
application of specialized instruction and speech and language services as an intervention tool."”

#11. The existing data that the MDT used to make its determination of eligibility on
11/15/10 consisted of mathematics and written expression academic achievement scores (WJ-III)
dated 10/22/09 and reading testing scores dated 05/01/10 from Student’s cognitive
testing on 10/22/09 indicated that Student’s overall cognitive functioning was in the Average
range with Verbal Comprehension in the high average range, Perceptual reasoning in the
Superior range, Working Memory in the Average range, and Processing Speed in the Average
range. Student’s achievement testing on 10/22/09 indicated scores in the Low Average to
Borderline range. Student’s reading scores, as assessed in May 2010, were at the 7", 8 and 9™
grade levels, but Student continued to require specialized instruction and strategies in reading, '’

#12. The meeting on 11/15/10 lasted approximately 3 hours.”® DCPS did not provide
Petitioners with a copy of the draft IEP in advance of the 11/15/10 meeting. At this meeting,
Petitzi?ners provided DCPS with a draft DPG from that they wanted synthesized into DCPS’
IEP.

#13. Petitioners did not have a copy of a draft IEP prior to the IEP meeting on
12/13/10.2> The draft IEP presented at the 12/13/10 IEP meeting listed Deal as Student’s
attending school because the IEP document was a computer generated document that required all
fields to be filled so that a paper copy could be produced. listed as the attending school,
was simply a field place-holder and had no significance as to a final determination of where

" Testimony of DCPS SLP, Coordinator.
' Testimony of DCPS SLP, Coordinator.
'3 P_31; Testimony of DCPS SLP.

16p.31; Testimony of DCPS SLP, Petitioners.

P31,

¥ p.31.

19p-18.

2% Testimony of DCPS SLP.

*! Testimony of Petitioners.

22 p.36.
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services would be provided because that determination was a team decision that had not yet been
discussed by the IEP team.”

#14. A social worker was not present at the 12/13/10 IEP meeting.** At that meeting, the
special education teacher solicited the specifics of the nature of Student’s disability so that the
IEP could be drafted to meet Student’s goals in the classroom.? However, the information
contained in the areas of concern on the 12/13/10 draft IEP was adopted almost verbatim from
the DPG from and Petitioners were very, very particular about the precise wording of goals,
baselines, needs, impact on student and present levels of educational performance and insisted
that the wording be adopted from Student’s DPG and meet their specifications. This
process of writing the goals consumed all of the 90-minute meeting.?® There was a debate and
disagreement over the meaning of a “small structured classroom” and the inclusion of this phrase
in the impact on student section of the IEP. DCPS did not want that part of Student’s DPG
translated directly to Student’s IEP and Petitioners were insistent upon it.>’ This disagreement
bogged down the IEP development process. At this meeting, there was no discussion about the
number of hours of specialized instruction or the setting in which the specialized instruction
would be provided, although there was some general discussion about the definition of a small
structured setting and an inclusion setting.?®

#15. On 01/07/11, Petitioners sent very specific requested revisions of IEP goals to
DCPS.” At the 01/13/11 IEP meeting, the team still had not concluded the drafting of the goals.
Petitioners were again discussing semantic changes to the goals that had already been written and
Petitioners were very specific about the way the goals should be written.’® Another meeting was
scheduled for January so that the IEP could be finalized, but inclement weather required that the
meeting be rescheduled to February 2011.%'

#16. A DCPS speech and language pathologist did not attend the 01/13/11 IEP
meeting;> however, speech-language goals had been completed at the previous 12/13/10
meeting and were nearly identical to the speech-language goals in the 01/13/11 draft IEP.** Only
minor word edits to the speech-language goals occurred on 01/13/11.>* One additional speech-
language goal was added at the 02/17/11 IEP meeting when a DCPS speech and language
pathologist was present.* '

#17. By electronic mail correspondence dated 02/15/11, DCPS responded to an inquiry
from Petitioners about the contents of the draft IEP with respect to it saying that specialized

2 Testimony of SEC.

2 p.35, P-36.

%5 Testimony of SEC.

%6 p_36; Testimony of SEC, DCPS SLP.
7 p.36.

*8 p_36, Testimony of SEC, DCPS SLP.
9 p-40.

30 P-42, Testimony of Petitioners, Petitioners’ SLP expert, SEC.
31 p47, Testimony of SEC.

32p.42,

3 p-35, p-41.

*R-01.

3 p-49.
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instruction would take place in the general education setting. DCPS indicated to Petitioners that
special education hours and placement, as well as related services, had not yet been discussed by
the IEP team and would be discussed at the upcoming meeting on 02/17/11.%

#18. Since the 12/13/10 IEP meeting was three hours long and the 01/13/11 meeting was
two hours long and the team had struggled to get to non-academic goals during these meetings
because Petitioners kept wanting to start all over again with rewriting the goals in the IEP by
making minor changes, the SEC reached out to Petitioners with a draft document and agenda so
that they wouldn’t have to start all over again with rewriting goals at the 02/17/11 meeting. The
SEC forwarded a draft IEP to Petitioners prior to the 02/17/11 IEP meeting so that occupational
therapy and behavioral support services could be discussed in advance because the SEC wanted
to make sure the goals were written the way that Petitioners wanted and the team could move
forward towards finalization of the IEP.*’

#19. On 02/17/11, the IEP team convened. Petitioners had no dispute with the goals and
objectives in reading, mathematics, written expression, and speech and language in the 02/17/11
IEP because the goals and objectives reflected the precise wording that Petitioners had insisted
upon at the two previous IEP meetings on 12/13/10 and 01/13/11.*® The areas of academic
concern sections in both the 01/13/11 draft IEP and the 02/17/11 IEP indicate that Student
required a small, structured classroom for math, reading, and written expression where he could
receive specialized instruction in order to access the curriculum. Classroom accommodations
included small group instruction.*

#20. At the IEP meeting on 02/17/11, the SEC and DCPS psychologist suggested 8
hours/week of inclusion services as the least restrictive environment with as much support as
required to get Student to be successful without exceeding his required needs. They based this
suggestion on Student’s disability of dyslexia, observations done by DCPS, Student being able to
advocate for himself, Student usually being on task in class (but had an off day on 11/08/10),
Student being able to access the curriculum with accommodations and specialized instruction,
their knowledge about her programming at and what they knew about the skill set of other
students at -

#21. The 8 hours of specialized instruction in general education that was reflected in the
02/17/11 IEP did not represent a team decision because it had never been discussed by the team.
Although DCPS suggested 8 hours/week of specialized instruction, Petitioners failed to
participate in any discussion about the number of hours of specialized instruction or the setting
for the specialized instruction or any other aspect of the amount and setting for the related
services of occupational therapy and behavioral support or accommodations.*' At the 02/17/11
IEP meeting, each of the services providers proposed an amount of time and Petitioners did not
question or challenge it so DCPS moved forward based on lack of concern by Petitioners.

6 p.48.

*7 Testimony of SEC.

*® Testimony of Petitioners, Petitioners’ SLP expert, SET, SEC.
¥ p-41, P-49.

“® Testimony of SEC, DCPS psychologist.

*! Testimony of SEC, SET.
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Petitioners withdrew their participation in the IEP development process and rather abruptly
ended the IEP meeting by thanking DCPS for its efforts and announcing their intention to enroll
Student at The IEP that was developed on 02/17/11 was never a final IEP because it was
not the result of a team discussion and it did not represent a team decision, and it is not known
whether or not the IEP accurately reflected the needs of Student since the IEP was never
completed as a result of a team discussion and consensus.*?

#22. Special education services at are provided in accordance with the specific
requirements of each student’s IEP. At the beginning of the 2010-2011 school year, there was a
self-contained class for 6™ graders, but it no longer exists because the needs of the students have
changed. At there are special education students in the 8" grade and there are three special
education teachers fully assigned for the  grade students. There is no self-contained class for
8™ graders at this time because none of the children in the 8" grade have an IEP that requires
27.5 hours/week. However, it is possible for a child to have an IEP with 27.5 hours/week of
specialized instruction and have that [EP implemented at

#23. Petitioner paid for tuition and related expenses, including transportation, for
Student’s attendance at . for the 2010-2011 school year.** The school has a Certificate of
Approval from the D.C. Office of the State Superintendent. Student made progress at
during the 2010-2011 school year as evidenced by quarterly report cards that reflect Student
completing the expectation of work and learning the contents of specialized instruction.*®

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

“2 Testimony of SEC.

* Testimony of SET.

* Testimony of SEC, SET.

“p-19, Testimony of Petitioner.

* Testimony of Coordinator.
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The first issue to be addressed is whether DCPS denied Student a FAPE when DCPS
failed to evaluate Student and determine eligibility within 120 days of the initial referral and
develop an IEP 30 days thereafter.

Pursuant to 34 C.F.R. 300.111, 300.131, DCPS is responsible for identifying, locating
and evaluating all children with disabilities who reside in the District of Columbia, including
children with disabilities who are attending private schools, regardless of the severity of their
disability, and who are in need of special education and related services.

Petitioners met their burden of proof on this issue. The special education referral with
substantial educational documentation was submitted to DCPS on 03/29/10. Although DCPS
acknowledged receipt of the referral on 04/08/10, DCPS did nothing to evaluate Student and
determine eligibility within 120 days, pursuant to 34 C.F.R. 300.301 and 38 D.C. Code 2561.02,
and then develop an IEP pursuant to 34 C.F.R. 300.323(c)(1), and then have it in place at the
start of the 2010-2011 school year. 34 C.F.R. 300.323(a), 300.323(c)(2). The documents
provided in the referral packet submitted to DCPS made clear that Student had been a child with
a disability for many years. Petitioners, concerned that the evaluation and IEP process had not
yielded an IEP for the upcoming 2010-2011 school year, informed DCPS on 08/14/10 that they
were going to enroll Student at at public expense, and did so. Student attended . for the
2010-2011 school year and received educational benefit from the services received at

The second issue to be addressed is whether DCPS denied Student a FAPE by failing to
provide any special education and related services for Student from 08/28/10, i.e., 150 days from
the day that Petitioners filed their paperwork at the DCPS-PRO, until 02/17/11 when the IEP was
completed.

As discussed above, DCPS was slow getting out of the gate in its responsibility to
evaluate Student, determine eligibility and develop an IEP. Petitioners contacted DCPS to get
the evaluation and IEP process underway, responded to requests for information and meetings
scheduled by DCPS, provided DCPS with all necessary documentation so that additional
evaluations did not have to be conducted, facilitated classroom observations for DCPS personnel
at and waited for a determination of eligibility that finally occurred on 11/15/10. The
determination of eligibility and development of an IEP was behind schedule by approximately
four months due to the inactions of DCPS. On 12/13/10, the IEP team met and development of
the IEP began. Development of the IEP dragged on from December 2010 until February 2011,
due to Petitioners’ insistence that the IEP goals be crafted a certain way. Two lengthy IEP
meetings were devoted exclusively to writing content area IEP goals to the precise specifications
of Petitioners and this delayed finalization of the IEP. There was no action or inaction by DCPS
that caused a delay from December 2010 to February 2011; rather, it was the actions of
Petitioners that caused the delay in finalizing the IEP. Petitioners did meet their burden of proof
that Student was denied a FAPE by DCPS failure to provide special education services to
Student; however, it was for a period of approximately four months.

The third issue to be addressed is whether DCPS denied Student a FAPE by failing to
convene IEP teams that included a social worker on 12/13/10 and a Speech and Language
Pathologist on 01/13/11.
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Petitioners alleged that Student was denied a FAPE because social emotional goals could
not be written on 12/13/10 due to the absence of the social worker at the IEP meeting and this
resulted in the denial of a FAPE. Despite the absence of the social worker, the DCPS
psychologist was present and could have provided DCPS input about social emotional goals.
The entire 12/13/10 IEP meeting was taken up by Petitioners painstakingly crafting IEP goals in
academic content areas. Even if a social worker were present, it is unlikely that the team would
have been able to discuss and finalize social emotional goals. The IEP development process
continued on two other dates past 12/13/10 and the absence of the social worker did not prevent
finalization of the IEP on 12/13/10. There was no harm as a result of the delay. Petitioners did
not meet their burden of proof on this aspect of the issue.

Petitioners also alleged that the absence of the speech and language pathologist at the
01/13/11 meeting resulted in the denial of a FAPE. The evidence showed that the speech and
language goals were developed at the 12/13/10 IEP meeting and the IEP developed on 02/17/11
contained only one additional speech and language goal. The IEP development process
continued over three separate IEP meetings and the absence of the speech and language
pathologist from the 01/13/11 IEP meeting did not prevent finalization of the IEP on that date.
Petitioners did not meet their burden of proof on this issue. There was no harm done by the
delay in finalizing speech and language goals until 02/17/11.

The fourth issue to be addressed is whether DCPS denied student a FAPE by developing
an IEP on 02/17/11 that was inappropriate for Student for the following reasons:

(a) The IEP provided only 8 hours of specialized instruction which was insufficient to
address Student’s full time special instruction needs in math, reading and written language;

(b) The IEP provided for all 8 hours of specialized instruction to be provided in general
education classes/setting when services should have been provided in the out of general
education setting; and '

(c) The IEP provides no specialized instruction and goals in social studies, science and
remedial classes.

“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336
F.3d 260, 264 (3d Cir. 2003). At a minimum, the IEP must be reasonably calculated to enable
the child to receive meaningful educational benefits in light of the student’s intellectual
potential.” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Chambers v.
Philadelphia Bd. of Educ., 587 F.3d 176, 182 (3d Cir. 2009).

The Hearing Officer determines that the IEP developed on 02/17/11 was not a final IEP
in that it was not developed as a result of a discussion and consensus of the team and it is
unknown whether or not the IEP accurately reflected the needs of Student because team
discussions did not take place as mandated by 34 C.F.R. 300.320, 300.324. On 02/17/11,
Petitioners willingly declined discussion on the hours and setting for specialized instruction and

11
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occupational therapy and behavioral support services, and abruptly ended their involvement in
the IEP development process. Although DCPS proffered both hours and setting, it is not clear
that the final result was a function of a discussion and a consensus of the IEP team. The
evidence doesn’t even suggest that DCPS engaged in discussions about the nature and extent of
services. Rather, the evidence indicated that DCPS offered possibilities and absent objections
from Petitioners, DCPS moved forward.

The Hearing Officer determines that the IEP development process did not properly
conclude in this case and a finalized IEP was never developed. It is disingenuous for Petitioners
to claim that DCPS failed to develop an appropriate IEP when Petitioners failed to participate in
the formulation of specialized instruction hours and the determination of setting and then
abruptly ended all discussions that would lead to a final IEP that included them as team
members. Although Petitioners did meet their burden of proof that the IEP was inappropriate,
Petitioners do not have clean hands because they failed to meaningfully participate in the
process. DCPS is required to include Petitioners in the IEP development process. 34 C.F.R.
300. 321.

The fifth issue to be addressed is whether DCPS denied Student a FAPE by issuing a
Prior Written Notice to on 02/17/11, a school that could not implement Student’s IEP for
the following reasons:

(a) Student requires small structured classes for academic instruction as required on his
IEP and Deal cannot provide this;

(b) Special education staff cannot provide Student with the out of general education
instruction he requires; rather, can only implement Student’s IEP within the general
education setting:

(c) Any class offering remediation as an elective will not be taught by a teacher with
special education certification;

(d) Student will have no classmates when/if he receives specialized instruction out of
general education for reading, math and writing (pull-out instruction by himself is inappropriate);
and

(e) Student will have no specialized instruction for social studies and science classes.

Petitioners did not meet their burden of proof on this issue. There was no evidence in the
record that DCPS issued a Prior Written Notice to on 02/17/11 or at any time thereafter.
Moreover, even if there was evidence in the record that DCPS issued a Prior Written Notice to

there was no evidence in the record that Deal could not implement the 02/17/11 IEP as
written.

The sixth issue to be addressed is whether DCPS predetermined the program placement
and/or site location at before the IEP was completed on 02/17/11.

Petitioners’ claim lacks merit. Petitioners approached the IEP process with DCPS with a
view of crafting an IEP totally to their specifications; this included a verbatim adoption of very,
very specific goals that were found in Student’s DPG at and the desire to walk away with
an IEP that prescribed 100% specialized instruction outside of general education in a setting that
could implement the carefully and meticulously crafted goals. If anyone approached the IEP
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development process with a predetermination of the program placement or site location, it was
Petitioners. DCPS was open to discussions about appropriate programming for Student and
offered their opinion of what the least restrictive setting would be for Student in the public
school system, based on the data available to them at the time.

The supposition that Deal was a predetermined location of services because the each draft
IEP indicated that Deal was Student’s attending school was not borne out by the evidence. The
SEC credibly explained that the IEP was a computer-generated document that required data entry
in the field and that everything was subject to change until the IEP was finalized. Moreover,
DCPS did not provide Petitioners with a draft IEP prior to each IEP meeting, except the last one
and that was only so that the IEP could reflect the wording or goals to the satisfaction of
Petitioners and the upcoming meeting would not be utilized to continually tweak the same finely
tuned goals.

Moreover, the SEC credibly testified that that placement was a team decision that could
not be predetermined prior to a team discussion and that the placement could not be determined
until the goals were finalized because the goals drive placement. Petitioners failed to meet their
burden of proof on the sixth issue.

Petitioner cited 34 C.F.R. 300.327 that states that DCPS must ensure that the parents are
members of any group that makes decisions on the educational placement of the child. In this
case, the evidence was clear that Petitioners were insistent, overbearing and successful in
crafting all of the goals to their satisfaction. Perplexing was that after all the time and effort
spent on meticulously crafting goals, Petitioners just shut down and walked away without even
one iota of discussion about the amount and setting for specialized instruction and without even
discussing goals, hours, and the setting for related services.

The last issue to be addressed is whether Petitioners are entitled to reimbursement for the
expenses they incurred for tuition and related services, including their share of a car pool
arrangement for transportation home from daily from 08/30/10 (the first day of school for
school year 2010-2011) through the date of the Hearing Officer Determination.

Tuition reimbursement is allowed pursuant to 34 C.F.R. 300.148 for parental placement
of a child in a private school without consent of the public agency when the public agency has
not made FAPE available to a child in a timely manner prior to the private school enrollment,
and the private placement is appropriate.

Petitioner is entitled to reimbursement for private special-education services when DCPS
fails to provide a FAPE and the private-school placement is appropriate, regardless of whether
the child previously received special education services through the public school. Forest Grove
School District v. T.A., 52 IDELR 151 (2009).

Pursuant to 34 C.F.R. 300.148, Petitioners gave written notice to DCPS on 08/14/10 that
they were enrolling Student in a private school because DCPS had failed to timely complete the
evaluation process and develop an IEP prior to the start of the 2010-2011 school year.
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DCPS’ failure to complete the evaluation process in a timely manner and have an IEP in
place prior to the start of the 2010-2011 school year caused Petitioners to announce their
intention in August to privately place Student at public expense so that Student would have a
school placement for the upcoming school year. Petitioners’ actions were justified under the
facts as presented. Although the delay in developing an IEP until 02/17/11 was not entirely the
fault of DCPS, DCPS was responsible for four months of delay. The Hearing Officer determined
that DCPS failed to finalize an IEP on 02/17/11 that was the result of a group discussion and
consenus, and it is not clear that the 02/17/11 IEP accurately reflects the needs of Student. The
SET and SEC were both very credible in their testimony that there was no discussion about
occupational therapy services and behavioral support services and no meaningful discussion
about the number of hours and setting for specialized instruction. The IEP development process
did not proceed in accordance with 34 C.F.R. 300.324(a) that requires the team to consider the
academic, developmental, and functional needs of the child or in accordance with 34 C.F.R.
300.116 that mandates that the educational placement decision be made by a group of persons,
including the parents, and others knowledgeable about the data and placement options, and is
made in conformity with the least restrictive provisions and is based on the child’s IEP. The
evidence in the record is not convincing that the IEP was appropriately finalized and there is no
evidence in the record that DCPS formally selected a location of services for the 02/17/11 IEP to
be implemented.

The Hearing Officer determines that Petitioners are entitled to reimbursement for tuition
and related costs and expenses, including transportation home from for the entire 2010-
2011 school year. The evidence in the record was that Student’s educational needs were being
met at and he was receiving educational benefit. was an appropriate placement for
Student for the 2010-2011 school year.

All other requests for relief are denied. Petitioners frustrated the IEP development
process by abruptly ending their participation in the development of the IEP on 02/17/11, and the
IEP is incomplete partially due to their actions. Prospective placement at a private school based
on the facts of this case is not warranted. There was credible testimony in the record that
could implement an IEP for a student with 27.5 hours/week of specialized instruction outside of
general education, which is essentially the equivalent to what Student was receiving at his
private school. If the IEP development process had proceeded to fruition, it is conceivable that
DCPS could have identified an appropriate public placement for Student.

DCPS is not required to maximize or provide the best program for Student; rather, it need
only be an education that is specifically designed to meet the child’s unique needs, supported by
services that will permit the child to benefit from the instruction. Board of Education of
Hendrick Hudson Central School District, Westchester County, et. al. vs. Rowley, 458 U.S. 176
(1982). In this case, the educational placement decision for a FAPE must be made by the IEP
team; however, the IEP must first be finalized according to the mandates of the IDEA. ‘
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Hearing Officer Determination

ORDER

(1) DCPS shall reimburse Petitioners for tuition and related service expenditures made to
for the 2010-2011 school year, including transportation expenses,
subject to Petitioners’ production of proper documentation and receipts;

(2) DCPS shall convene a meeting(s), with proper notice to Petitioners, so that prior to
the beginning of the 2011-2012 school year, Student’s IEP is finalized, placement has been
discussed and determined, and a location of services has been identified where the finalized IEP
is to be implemented; and

(3) DCPS shall carefully document its efforts in achieving (2) above.

SO ORDERED.
NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
Jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: June 25,2011 [/ Virginiav A. Dietrichy
Hearing Officer
Copies to:

Petitioners’ Attorney: Margaret Kohn, Esq.
DCPS’ Attorney: Tanya Chor, Esq.

DCPS

SHO
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