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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

on behalf of
Petitioner, f' ;;;;;
Hearing Officer: Kimm Massey, Esq.
v
Case No: G
DISTRICT OF COLUMBIA PUBLIC SCHOOLS, ‘ w
Respondent.
HEARING OFFICER DETERMINATION!
BACKGROUND AND
PROCEDURAL HISTORY
Student is a year-old male, who currently attends a DCPS middle school. Student’s most

recent IEP identifies his primary disability as specific learning disability (“SLD”) and requires
him to receive 15 hours per week of specialized instruction outside of general education and 1
hour per week of behavioral support services in general education.

On March 4, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS
failed to develop an appropriate IEP and placement, failed to complete a functional behavioral
assessment (“FBA”) and convene a follow-up meeting with parent to develop a behavioral
intervention plan, and failed to provide Petitioner with a complete copy of the IEP.

On March 14, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS asserted
that Student has poor attendance and missed more than half of the days of instruction during the
current school year, that Student’s IEP is appropriate and the current DCPS school can
implement it as written, and that the current school is willing to prepare an FBA and BIP.
Overall, DCPS denied that there has been a denial of FAPE. ’

! This Hearing Officer Decision has been revised to reflect in Paragraph 3 of the accompanying Order that
Petitioner’s Complaint was filed on March 4, 2011 and not on March 14, 2011.






On April 14, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. Petitioner
withdrew its claim for failure to provide a complete copy of the IEP. The hearing officer issued
the Prehearing Order on April 20, 2011.

By their respective disclosure letters dated April 21, 2011, Petitioner disclosed eighteen
documents (Petitioner’s Exhibits 1 — 18), and DCPS disclosed DCPS-1 through DCPS-8.

The hearing officer convened the due process hearing on April 28, 20112 All disclosed
documents were admitted without objection. Thereafter, the hearing officer received opening
statements, testimonial evidence, and closing statements before concluding the hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEIA™), 20 U.S.C.

§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issues to be determined are as foliows:
1. Did DCPS fail to develop an appropriate IEP and placement for Student?
2. Did DCPS fail to complete an FBA and convene a meeting with Parent to develop a
BIP?
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows: :
1. Studentis yearsold and he attends  grade at a DCPS high school.?
2. Student was retained twice — in 2nd grade and approximately 5™ grade, but he was not
receiving special education services at the time. Student began receiving special

education services for the first time during SY 2010/11.4

3. On September 22, 2010 when Student was in the grade, Student received a
comprehensive psychological evaluation, which included the Woodcock Johnson III

? Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.
3 Testimony of Parent; testimony of Student.
* Testimony of Parent.






Tests of Cognitive Abilities (“WJ-III Cognitive Tests™), the Woodcock-Johnson III Tests
of Achievement (“WIJ-III Achievement Tests”), the Behavior Assessment Scale for
children, Second Edition (“BASC-2”), and the Attention-Deficit/Hyperactivity Disorder
Test (“ADHD Test”). Student’s performance on the WJ-III Cognitive Tests revealed that
his general intellectual ability, verbal ability, and cognitive efficiency are in the Low
Average range, while his thinking ability is in the Average range. Student’s performance
on the WJ-III Achievement Tests revealed that he was performing at the following grade
equivalencies (“GEs”): Broad Reading — 6.6 GE; Broad Math — 5.3 GE; Broad Written
Language — 6.5 GE. With respect to social-emotional functioning, the results of the
BASC-2 and ADHD Test, together with information provided about Student’s
educational and psychological history, suggested to the evaluator that Student has a wide
variety of emotional and behavioral problems, including inattention, distractibility,
hyperactivity, a depressed mood, and a history of cannabis abuse. The evaluator rendered
the following diagnoses for Student on Axis I: Learning Disorder Not Otherwise
Specified; Attention-Deficit/Hyperactivity Disorder, Combined Type; Cannabis abuse.
The evaluator opined that Student meets the criteria for the LD, ED and OHI disability
classifications and that Student should be placed in a full-time special education
therapeutic school.’

4. Student’s history of marijuana use extends back for approximately two years, according
to Parent. Student’s teachers have also reported to Parent that Student comes to school
under the influence of marijuana. Although Parent has threatened Student he continues
to use marijuana. 6

5. The evaluator who conducted Student’s comprehensive psychological evaluation notes
that Student feels very poorly about himself, his place and his ability to do better.
Student’s symptoms of depression began when he was approximately 10 years old and
his negative experiences in school contributed to the ongoing symptoms. The depression
stems from the lack of ability to progress in school, where Student is ridiculed for having
been retained twice and is not affirmed. Although Student has many depressive
tendencies within, he has charm and charisma and is the type to put on the persona that
everything is well with him. Given Student’s depressive tendencies, as well as his below-
grade academic abilities, Student is a young man who will struggle in school without
emotional and academic support. Student also needs a BIP to help improve his school
attendance. A large school with classes set apart in a separate area of the school is
unlikely to work for Student because of the stigma that will attach when he stands out for
going to that separate area. A self-contained class in a therapeutic setting where
everyone is receiving some level of services and there is a community around Student
that wants him to succeed would be a much better option for Student.’

6. At Student’s November 10, 2010 eligibility meeting, the team determined that Student
was eligible for special education services as a student with the disabilities of OHI for
ADHD and LD. DCPS determined to provide Student with 15 hours per week of

3 Petltloner s Exhibit 4; DCPS-5.
Testlmony of Parent.
7 Testimony of Licensed Clinical Psychologist.






specialized instruction in math, written expression and reading and 1 hour of behavioral
support per week at a DCPS high school. Parent and the advocate disagreed with the
amount of specialized instruction and the location of services offered but agreed to allow
Student to try them.®

7. Student’s November 10, 2010 IEP lists Specific Learning Disability as his primary
disability and includes a disability worksheet which indicates that Student’s meet all of
the criteria for OHI. The IEP requires Student to receive 15 hours per week of
specialized instruction outside general education and 1 hour per week of behavioral
support services in general education. The IEP includes annual goals in the academic
areas of mathematics, readin§ and written expression, and in the area of emotional, social
and behavioral development.

8. Even with the new IEP, Student does not always understand what is being taught in his
classes. In math, his teacher does not break down the lesson so that Student can
understand it. As a result, Student has only learned in math class what he already knew
prior to attending his new DCPS high school. Student currently has a tutor who works
with him every Sunday on math and reading. Student is learning a lot in tutoring, and
Student believes the tutor is teaching him things that he is not being taught at the DCPS
high school. Student’s schedule at the current DCPS high school includes 7.5 hours per
week in a self-contained learning lab and 7.5 hours per week in a special education
Algebra I class, as well as a general education Extended Literary class where Student
receives assistance from a special education teacher. !’

9. Student has not been attending school and/or his classes at his new DCPS high school.
He has also been suspended 3 times because a security guard has reported him for being
in the hallways. The DCPS high school has held several meetings concerning Student’s
behaviors, and after the Winter Break of SY 2011/12, the school started using a conduct
card for Student. The conduct card is the only intervention DCPS has implemented to
address Student’s attendance, and it has not worked. Student does not deny that he skips
classes. Student reports that sometimes his teachers, particularly his math and reading
teachc;,fs, do not let him into class because they do not think he will be successful in
class.

10. DCPS’s Attendance summary for Student for SY 2010/11 indicates that between August
16, 2010 and April 21, 2011, Student was present for only 34 of the 90 days of instruction
that had been provided."

11. The special education coordinator (“SEC”) at Student’s new DCPS high school does not
know Student personally and was not aware of his truancy issues until she received the
Complaint in this matter. The SEC has since become familiar with Student’s records and

¥ DCPS-6; Petitioner’s Exhibit 3.

® DCPS-4; Petitioner’s Exhibit 2.

10 Testimony of Student; see Petitioner’s Exhibit 6; testimony of SEC.
" Testimony of Parent; testimony of Student.

2 DCPS-2.






spoken with Student’s case manager. There are more than 700 students in Student’s
DCPS high school, with 200 special education students, and the SEC is responsible for all
200 special education students. Student is not doing well at his current DCPS high
school. He does not attend classes and his grades are horrible, as he is pretty much
receiving all Fs even though he receives academic support in all of his classes besides
ROTC and music. Attendance is the biggest problem. The Attendance Officer at the
school had a meeting with Parent and implemented an attendance contract for Student,
but it has been unsuccessful in improving his attendance. Truancy can affect a special
education student’s academic performance. Unfortunately, attendance is sometimes an
issue the school cannot correct, especially for children who are living at home as opposed
to children who are living in group homes and have probation officers.

12. Student’s algebra teacher is also his case manager. Student has been skipping class since
he began attending the DCPS high school, and he only goes to his math class
approximately once per week. When Student is in math class, the teacher feels he’s an
excellent student with a tremendous ability to do the work and very good manners, but he
doesn’t go to class very often. The algebra teacher/case manager has attempted to
address Student’s truancy by working with the Dean of Student, speaking to Student’s
counselor, speaking to the attendance counselor, who developed an attendance contract,
and even speaking to Student. The algebra teacher/case manager suspects that Student
uses drugs and hangs out with the wrong children doing the wrong things. Student is
capable of learning algebra, even with skills at a solid 6" grade level, but the largest
concerns with respect to his math class are absenteeism and drug abuse. The algebra
teacher/case manager is concerned about Student’s truancy and does not think it is
acceptable for the DCPS high school to simply continue what it has been doing with
respect to Student.'*

13. On April 20, 2011, DCPS issued a letter authorizing Parent to obtain an independent FBA
for Student.'?

14. Student has been accepted to attend two private full-time special education schools, but
Parent prefers one school over the other because the preferred school offers a vocational
program. Student also likes Parent’s preferred private school, which is located outside of
the District. Student believes that he could learn at the private school, but he is
concerned that the school is too far and doesn’t necessarily want to ride the school bus.
Nevertheless, Student would go to the school on the bus, and Parent would also do all she
could to make sure Student rode the bus each day.'¢

15. The private special education school that Parent and Student prefer is a full-time
therapeutic day school that provides academic and support services for children from 5 to
21 years of age. The school is certified by OSSE (DC) to serve Students with a variety of
disabilities, including LD, ED, ID, SLI and multiple disabilities. There are no non-

" Testimony of SEC.

" Testimony of special education teacher.
" DCPS-3.

' Testimony of Parent.






disabled students at the school. The tuition is per day, including group
counseling, for 180 to 183 days of instruction per year. Individual counseling costs

per session. The school also offers ESY for 6 hours per day from July 5 through
August 12. The school serves a total of 111 students in 1 building with 3 levels. High
school classes, which cover grades 9 through 12, range in size from 2 to a maximum of
10 students. Approximately 98% of the students in the high school are from the District
of Columbia, and the school follows the District of Columbia curriculum for Students
from the District. As a general rule, the high school teachers are certified in their content
areas and for special education. However, if a particular teacher is not certified in special
education, he or she teaches under the supervision of a certified special education teacher.
The school has a 90% graduation rate. The school has experience dealing with students
who have attendance issues. Students at the school are unable to roam the halls because
there are cameras in the halls and staff members patrol the halls as well. There is a
psychologist on staff and behavioral support staff to handle crisis intervention needs.
Although there is no substance abuse program at the school, the school refers to an
outside substance abuse program when necessary and students can work on substance
abuse issues in their counseling sessions.'”

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Development of IEP and Placement/Location of Services

“The ‘free appropriate public education’ required by [IDEA] is tailored to the unique needs of
the handicapped child by means of an ‘individualized educational program.”” Board of
Education of the Hendrick Hudson Central School District, Westchester County, et. al. v.
Rowley, 458 U.S. 176 (1982). “Implicit in the congressional purpose of providing access to a
‘free appropriate public education’ is the requirement that the education to which access is
provided be sufficient to confer some educational benefit upon the handicapped child.” Id,
Hence, an LEA satisfies its obligation to provide a child with a disability with a FAPE by
providing personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction, and the personalized instruction provided should be
reasonably calculated to enable the child to achieve passing marks and advance from grade to
grade. Id.

IDEA also requires a public agency to provide an appropriate educational placement for each
child with a disability, so that the child’s needs for special education and related services can be
met. See 34 C.F.R. § 300.17; 34 C.F.R. §§ 300.114-300.120. Hence, IDEA defines a FAPE as
special education and related services that, inter alia, are provided in conformity with an IEP and
include an appropriate preschool, elementary or secondary school in the State involved. 34
C.F.R. §300.17.

7 Testimony of Assistant Educational Director of private school.






With respect to educational placements, each public agency must ensure that to the maximum
extent appropriate, children with disabilities are educated with children who are nondisabled, and
special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily. 34 C.F.R. § 300.114,

On the other hand, where a public school system has defaulted on its obligations under IDEA, a
private school placement is proper under the Act if the education by said school is ‘reasonably
calculated to enable the child to receive educational benefits.”” N.G. v. District of Columbia, 556
F.Supp.2d 11, 37 (D.D.C. 2008) (quoting Wirta v. District of Columbia, 859 F. Supp. 1, 5
(D.D.C. 1994) (quoting Board of Education of the Hendrick Hudson Central School District,
Westchester County v. Rowley, 456 U.S. 176, 207)). “Courts have identified a set of
considerations relevant to determining whether a particular placement is appropriate for a
particular student, including the nature and severity of the student's disability, the student's
specialized educational needs, the link between those needs and the services offered by the
school, the placement's cost, and the extent to which the placement represents the least restrictive
environment.” N.G. v. District of Columbia, 556 F.Supp.2d at 37 (quoting Branham v. District
of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005) (citing Board of Education v. Rowley, supra, 456
U.S. 176, 202)).

In the instant case, Petitioner argues that Student’s current IEP is inappropriate because Student
needs a full-time IEP in light of his academic and cognitive delays, his history of retentions, and
his ADHD and depression. Petitioner has also requested placement at a private full-time special
education school, pointing out that Student has not performed well in the big-city DCPS high
school he is currently assigned to attend, as well as compensatory education in the form of ESY
services at the requested private school.

On the other hand, DCPS argues that the current location of services is the least restrictive
environment for Student, but Student has failed to attend school by missing approximately 2/3 of
the school days to date. DCPS acknowledges that it has tried to address Student’s truancy by
implementing an attendance contract, providing behavioral support, and engaging in
conversations/meetings, but none of these efforts has proven successful. Nevertheless, DCPS
maintains that Student can succeed with his current 15-hour IEP at the current location of
services and points in support of this position to witness testimony that Student can do the work
if only he would come to school.

a. ThelEP

A review of the evidence in this case demonstrates that Student has been entitled to receive 15
hours of specialized instruction outside general education for the last 6 months pursuant to his
initial IEP, but he has not received the services that DCPS has made available to him because of
his failure to attend school. Indeed, the evidence shows that Student began exhibiting a high rate
of truancy from the very beginning at this current DCPS high school. Hence, although his grades
are very poor, consisting primarily of Fs, his excessive absenteeism makes it impossible to
determine with certainty whether he could, indeed, access FAPE with 15 hours of specialized






instruction per week. On the one hand, the evidence indicates that Student is LD and functioning
several grades below grade level, but he can perform the work in his special education math class
when he attends the class. On the other hand, there is evidence that Student is unable to
understand the instruction provided in his special education math class because he is not
receiving the level of detail he requires to understand. Taking all of the evidence of record into
account, the hearing officer concludes that the evidence does not definitively prove that the
personalized instruction DCPS has made available to Student is not reasonably calculated to
enable Student to achieve passing marks and advance from grade to grade. Therefore, the
hearing officer concludes that Petitioner has failed to meet its burden of demonstrating that
DCPS denied Student a FAPE by failing to develop an appropriate IEP that provides full-time
specialized instruction for Student.

b. The Location of Services

A review of the evidence in this case reveals that Student has been unable to access the
specialized instruction DCPS has made available to him at his current DCPS high school due to
his extreme truancy problem. Although the current DCPS high school has implemented an
attendance contract/conduct card and convened a number of meetings to discuss Student’s
excessive absenteeism, there is no dispute that these measures have been unsuccessful. Indeed,
the SEC at Student’s current DCPS high school admits that attendance is sometimes an issue the
school cannot correct, especially for children such as Student who are living at home, even as
Student’s case manager acknowledges that Student requires something more than what is
currently being done. Moreover, although the evidence reveals that Student requires a
therapeutic environment where he can receive emotional support to address his depressive
tendencies, negative feelings about himself, and ADHD symptoms, his current DCPS high
school services more than 700 students and the SEC at the school is responsible for a total of 200
special education students and does not know Student personally. Indeed, despite Student’s
failing grades at his current school, the SEC was not even aware of his truancy issues until she
received the Complaint in the instant matter. Based on this evidence, the hearing officer
concludes that Petitioner has met its burden of demonstrating that DCPS has denied Student a
FAPE by failing to provide him with an appropriate location of services where his special
education and related services needs can be met.

With respect to the relief to be awarded as a result of this denial of FAPE, the hearing officer
concludes that it would be inappropriate to place Student in a private full-time special education
school that has no nondisabled children, especially since Petitioner has failed to prove in this
case that Student requires the full-time specialized instruction that the private school provides to
each and every student in attendance. Hence, the hearing officer will deny Petitioner’s request
for funding and placement at a private full-time special education school and will instead order
DCPS to convene an MDT meeting for Student and provide Parent with one or more locations of
services that can implement Student’s current IEP while also offering Student a therapeutic
environment and sufficient emotional support to address his extreme truancy issues. DCPS shall
also allow Student the option of attending said school for summer school so that he can attempt
to earn some of the credits he failed to obtain during the current school year. Moreover, in light
of Student’s cannabis dependency/abuse issues, the hearing officer will order DCPS to have the






IEP team discuss and make every effort to recommend a substance abuse program that Student
can attend outside of school hours.

Upon careful consideration of the facts of this case, the hearing officer has determined to decline
Petitioner’s request for an award of compensatory education. In reaching this conclusion, the
hearing officer has considered the following factors: Student’s very own conduct in failing to
attend classes on a routine basis is the primary cause of any harm that he has suffered in this
case; DCPS has routinely made the required specialized instruction and behavioral support
services available to Student in the appropriate forms and amounts even though Student has
chosen not to access the services; and Student is already receiving tutoring services that are
proving quite beneficial to him even as he continues to choose to skip his classes on a regular
basis. See Reid v. District of Columbia, 401 F.3d 516 (D.C. 2005) (compensatory is an equitable
remedy to be awarded within a court or hearing officer’s discretion).

2. [Failure to provide an FBA and BIP

In evaluating a child with a disability, a public agency must ensure that the evaluation is
sufficiently comprehensive to identify all of the child’s special education and related services
needs, whether or not commonly linked to the disability category in which the child has been
classified. 34 C.F.R. § 300.304(c)(6). Moreover, when developing a disabled child’s IEP, in the
case of a child whose behavior impedes the child’s learning or that of others, the IEP team must
consider the use of positive behavioral interventions and supports, and other strategies, to
address that behavior. 34 C.F.R. § 300.324(a)(2)(i).

In the instant case, Petitioner has alleged that DCPS denied Student a FAPE by failing to
complete an FBA and convene a meeting with Parent to develop a BIP. However, the evidence
reveals that on April 20, 2011, DCPS issued a letter authorizing Parent to obtain an independent
FBA for Student. As completion of the FBA is a prerequisite to the development of a BIP,
DCPS has authorized Petitioner to obtain an independent FBA, and there is no evidence tending
to suggest that DCPS will refuse to review the FBA and draft a BIP, the hearing officer finds that
Petitioner has failed to meet its burden of proving a denial of FAPE in connection with this
claim.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Within 12 school days of the issuance of this Order, DCPS shall convene an IEP/MDT
meeting for Student, and at said meeting DCPS shall (1) provide Parent with one or more
locations of services that can implement Student’s current IEP while also offering
Student a therapeutic environment and sufficient emotional support to address his
extreme truancy issues, and (2) have the IEP Team/MDT discuss and make every effort
to recommend a substance abuse program that Student can attend outside of school hours.






2. DCPS shall allow Student the option of attending summer school at the school identified
at the IEP/MDT meeting ordered in Paragraph 1 above, so that Student can attempt to
earn some of the credits he failed to obtain during the current school year.

3. All other requests for relief in Petitioner’s March 4, 2011 Complaint are DENIED and
the claims upon which they are based are DISMISSED.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 USC
§1415(i). :

Date: 5/18/2011 /s/ Kimm Massey

Kimm Massey, Esq.
Hearing Officer
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (‘IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened April 26, 2011, at the OSSE Student Hearing Office 810 First Street, NE,
Washington, DC 20003, in Hearing Room 2009.

BACKGROUND:

Student or “the student” is age twelve in fifth grade and has not been determined eligible as a
child with a disability under IDEA. The student is enrolled at a District of Columbia elementary
school hereinafter referred to as “School A.” She enrolled at School A soon after the start of the
2010-2011 school year. Prior to attending School A the student attended a District of Columbia
public charter school, hereinafter referred to as “School B.”

Petitioner alleges the student is repeating the fifth grade for the third time and was previously
evaluated and found ineligible while she was attending School B during the 2009-2010 school
year. Petitioner alleges the student was having academic and behavior difficulties soon after she
began attending School A, which was communicated to the parent by school staff. Petitioner
alleges that by October 31, 2010, DCPS was on notice that the student should have been
identified and evaluated.

Petitioner also alleges that in early fall 2010 the parent approached the School A staff about the
student being evaluated. Petitioner alleges the student should have been identified based on this
parental request and evaluations should have been initiated by October 31,2011, and the
eligibility determination should have been made within 120 days thereafter.

On March 8, 2011, Petitioner filed a due process complaint alleging, inter alia, DCPS had failed
to timely identify and evaluate the student. On March 22, 2011, a resolution meeting was
convened. The parties did not resolve the complaint. On March 31, 2011, DCPS filed a response
to the complaint. This Hearing Officer convened a pre-hearing conference on April 6, 20112 and
issued a pre-hearing order on April 11, 2011, stating the issues to be adjudicated, the relief
Petitioner is seeking and Respondent’s position with regard to the complaint and/or defenses.

Petitioner is seeking (1) DCPS funding of independent evaluations: comprehensive
psychological and social history, (2) an order directing DCPS to convene an eligibility meeting
within ten (10) days of its receipt of the independent evaluations to determine the student’s
eligibility and if the student is found eligible that an IEP team develop an IEP.

DCPS maintains that the student’s current academic performance did not and should not have
triggered a suspicion by DCPS staff that the student might be a child with a disability who

2 Attempts were made by this Hearing Officer to schedule the pre-hearing conference soon after the
resolution session information was made available. This was the first date mutually available for both
counsel. '






should have been evaluated. DCPS asserts that it has not been provided any of the student’s
previous evaluation data or a request for evaluation and the student has not been denied a FAPE.

ISSUES: 3

The issues adjudicated are:

Whether DCPS failed to provide the student a free appropriate public education (“FAPE’) by
failing to timely identify, locate, and/or evaluate the student as a child in need of special
education “child find,” and/or by failing to evaluate the student and determine the student’s
eligibility within 120 days of a parental request? ‘

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-4 and DCPS Exhibit 1-3) that were admitted into
the record and are listed in Appendix A. Witnesses are listed in Appendix B.

FINDINGS OF FACT:*

1. The student is enrolled in grade at a District of Columbia elementary school, School
A. She enrolled at School A soon after the start of the 2010-2011 school year. Prior to
attending School A the student attended a District of Columbia public charter school,
School B, where she was also in the fifth grade. The student is repeating the fifth grade
for the third time. (Parent’s testimony)

2. During the 2009-2010 school year at School B the student had failing grades and was
sent home on a couple of occasions due to her disrespectful and disruptive behaviors.
Although it was recommended the student attend summer school during summer 2010
because of family difficulties the student did not attend. During that school year the
parent worked with the student on her homework but the student often got frustrated
because the work was difficult. Since the student has attended School A the parent has
received the student’s report cards. (Parent’s testimony)

3 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the r pre-hearing order
are the issue(s) to be adjudicated.

4 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.






In June 2008 when the student was in the fourth grade a psycho-educational evaluation
was conducted which consisted of the Woodcock Johnson Third Edition (W] III)
Cognitive Abilities and Tests of Achievement. The student’s general intellectual abilities
were measured as average. However, academically she preformed almost two years
below her age expectancy. The examiner concluded the student’s academic achievement
when compared with her intellectual abilities was significantly lower than predicted in
the areas of broad reading, math calculation skills and oral language. The evaluator
recommended the student be determined eligible for special education services with a
learning disability. (Petitioner’s Exhibit 3-6)

In August 2008 a speech and language evaluation was conducted of the student. The
evaluator determined the student demonstrated below average receptive and expressive
language skills and recommended the student be provided language therapy services.
(Petitioner’s Exhibit 4)

When the student first arrived at School A in the first advisory the student’s performance
in some areas was below grade-level. The student’s fifth grade report card for the first
through third advisories demonstrates the student’s skill levels in all areas are developing
or secure. Secure means the student is on grade level. Developing means that the student
is coming close to grade level. The teacher comments on the report card indicate the
student was performing well in the first advisory but needed extra work in math. The
second advisory comments indicate the student was not as focused or ambitious as in the
first advisory. The third advisory comments indicate the student’s academic performance
improved. testimony, DCPS Exhibit 1)

In November 2010, the student’s classroom teacher attempted to meet with the parent to
discuss the student’s behavior with some of her peers. The student was being overly
talkative and sometimes argumentative with other students. The teacher found it difficult
to reach the parent. The teacher was not able to reach and meet with the parent until mid
February 2011. Once the teacher informed the parent of the student’s behaviors in the
classroom the behaviors ceased. The teacher never met the parent prior to mid February
2011, and the parent did not ask the teacher about the student being evaluated for special
education services. testimony)

The student’s teacher has found the student to be bright, generally respectful, and
operating above grade level in reading and a bit behind grade level in math. The student
has still not mastered all the basic math skills she should for fifth grade. The teacher has
shared this information with the parent. The student’s teacher does not believe the
student’s academic performance or behaviors warrant the student being evaluated for
eligibility for special education services. The student is on tract to be promoted to sixth
grade testimony)

School A’s special education coordinator has had no request or communication from the
parent that the student be evaluated for special education services. The coordinator first
became aware of the student once the due process complaint was filed. After the
complaint was filed the coordinator checked with the student’s teacher and was informed






that the student was not demonstrating any behavior or academic difficulties. The

coordinator has not received any information from anyone at School A that would

indicate to her that the student was or is in need of special education evaluations.
testimony)

CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. > Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

34 C.FR. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that-- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; (c) Include an appropriate preschool, elementary school, or secondary scheol
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

ISSUE : Whether DCPS failed provide the student a free appropriate public education (“FAPE’)
by failing to timely identify, locate, and/or evaluate the student as a child in need of special
education “child find,” and/or by failing to evaluate the student and determine the student’s
eligibility within 120 days of a parental request?

Conclusion: The evidence does not support a finding that the student should have been
identified under “child find” or that the parent made a request of School A staff that the student
be evaluated for eligibility for special education services.

Congress passed the IDEA to "ensure that all children with disabilities have available to them
a free appropriate public education that emphasizes special education and related services
designed to meet their unique needs." 20 U.S.C.§1400(d)(1)(A). The IDEA provides funding
to assist states in implementing a "comprehensive, coordinated, multidisciplinary, interagency
system of early intervention services for infants and toddlers with disabilities and their

5 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.






families." 20 U.S.C.§1400(d)(2).

Under the IDEA, all states, including the District of Columbia, receiving federal education
assistance must establish policies and procedures to ensure that "[a] free appropriate public
education [FAPE] is available to all children with disabilities residing in the State." 20 U.S.C.
§ 1412(a)(1)(A).

Child Find_is DCPS' affirmative obligation under the IDEA: "As soon as a child is identified as a
potential candidate for services, DCPS has the duty to locate that child and complete the
evaluation process. Failure to locate and evaluate a potentially disabled child constitutes a denial
of FAPE." N.G. v. District of Columbia, 556 F. Supp. 2d 11, 16 (D.D.C. 2008). DCPS must
conduct initial evaluations to determine a child's eligibility for special education services "within
120 days from the date that the student was referred [to DCPS] for an evaluation or assessment."
D.C. Code § 38-2561.02(a).

In this case the parent testified that she made a request to the student’s teacher and the special
education coordinator that the student be evaluated for special education services. This Hearing
Officer did not find the parent’s testimony credible. The parent was unsure of the exact dates
that the teacher allegedly informed her that the student was having academic difficulty and could
not state the date she met with and made a request to the special education coordinator. In
addition, the student’s report cards indicate the student was making academic progress, which is
contrary to the information the parent alleged the teacher provided her.

The teacher on the other had a strong grasp of the student’s level of performance and was
convincing in her testimony that the student is not displaying behavioral or academic concerns
that would warrant the student being evaluated for special education services. Rather, the
student’s behavior was corrected immediately once the parent finally met with the teacher in
February 2011. In addition, the student’s academic performance demonstrates she is at or near
fifth grade level in all areas and on tract to be promoted to the sixth grade.

The Hearing Officer also found the special education coordinator’s testimony credible that she
had never received a request from the parent that the student be evaluated and never had been
informed by anyone at the school that the student was having any difficulties that would warrant
evaluations. Consequently, this Hearing Officer concludes the evidence does not demonstrate
that the student should have been located, identified and evaluated under the DCPS “child find”
obligation and there was no parental request to which DCPS failed to timely respond. Thus, this
Hearing Officer concludes Petitioner did not sustain the burden of proof by a preponderance of
the evidence.

In light of the student’s previous evaluations which recommend the student receive special
education and related services, if the parent wants the student evaluated she should
immediately make an appointment, if she has not already done so, with the School special
education coordinator so that an determination can be made by the school what assessments if
any will be conducted and the parent can sign any necessary consent forms for the student to
be evaluated.






ORDER:

The complaint is this matter is hereby dismissed with prejudice.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(i)(2).

Coles B. Ruff, Esq.
Hearing Officer
Date: May 6, 2011
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HEARING OFFICER DETERMINATION

Background

Petitioner, the mother of Student, filed a due process complaint notice on 02/22/11,
alleging that Student had been denied a free appropriate public education (“FAPE”) under the
Individuals with Disabilities Education Act (“IDEA”).

It was an independent psychological evaluation dated 09/14/10 that started the ball rolling
with respect to all of the issues identified by Petitioner in the consolidated complaints filed on
02/22/11 and 03/25/11. Petitioner complained that based on the findings and recommendations
contained in the independent psychological evaluation, the District of Columbia Public Schools
(“DCPS”) denied Student a FAPE by failing to provide Student with an Individualized Education
Program (“IEP”) in January 2011 that included speech and language services, occupational
therapy services and alternate statewide testing assessments with accommodations; when DCPS
failed to complete a full occupational therapy evaluation upon parental request in January 2011; -
when DCPS failed to provide Student with an appropriate placement that could implement
Student’s IEP or provide educational benefit for the 2010-2011 school year; and when DCPS
failed to fund an independent speech and language evaluation in March 2011 after Petitioner
disagreed with the recommendations of the speech and language evaluation conducted by DCPS.

! Personal identification information is provided in Appendix A.
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For relief, Petitioner requested that Student be placed in a nonpublic full-time special
education school solely for students with an Intellectual Disability (“ID”’); DCPS to fund
independent occupational therapy and speech and language evaluations and then convene an
appropriate IEP team to review the completed evaluations and revise Student’s educational
program and discuss and determine placement; and DCPS to fund and place Student at

, Petitioner also requested an award of compensatory education to restore
Student to the position Student would have been but for the denials of a FAPE.

DCPS asserted that all objective assessments, both historical and current, indicated that
Student had reached the maximum potential of her intellectual functioning and that Student did
not warrant direct occupational therapy or direct speech and language services. Nonetheless, in
January 2011, DCPS agreed to complete an occupational therapy screening and in March 2011,
DCPS agreed to complete a full occupational therapy evaluation. The occupational therapy
screening did not recommend occupational therapy services and the full occupational therapy
evaluation is near to completion. With respect to speech and language services, DCPS asserted
that it conducted the speech and language evaluation that Petitioner requested and the evaluation
indicated that Student did not warrant direct speech and language services. DCPS was prepared
to show that the speech and language evaluation that it conducted was appropriate; therefore,
Petitioner was not entitled to an independent speech and language evaluation at public expense.
Moreover, DCPS asserted that special education services were being implemented in conformity
with Student’s IEP and Student was receiving educational benefit from the receipt of those
services; therefore, placement in a nonpublic school for all disabled peers was unwarranted.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District
of Columbia Municipal Regulations (“D.C.M.R.”); and 38 D.C. Code 2561.02.

Procedural History

This Hearing Officer was assigned to the case on 02/25/11. A resolution meeting took
place on 03/11/11 at which time both parties indicated in writing that no agreement was reached
by the end of the 30-day resolution period and parties agreed that the case should proceed to a
due process hearing. Thus, the 30-day resolution period ended on 03/24/11, the 45-day timeline
to issue a final decision began on 03/25/11, and the final decision is due by 05/08/11. See 34
C.F.R. 300.510, 300.515.

The due process hearing was a closed hearing that took place on 04/19/11 and 04/28/11.
Petitioner was represented by Darnell Henderson, Esq. and DCPS was represented by Linda
Smalls, Esq.. Neither party objected to the testimony of witnesses via telephone.

Petitioner presented the following five witnesses: Student, who testified in person;
Petitioner, who testified in person; Student’s grandmother, who testified in person; Educational
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Advocate, who testified in person; and Psychologist, who qualified as an expert in
comprehensive psychological evaluations, testified by telephone. DCPS presented four witness:
Student’s special education teacher, who testified by telephone; DCPS Special Education
Coordinator (“SEC”), who testified by telephone; DCPS speech and language pathologist
(“SLP”), who testified by telephone; and DCPS school psychologist, who qualified as an expert
in clinical and psychological testing for purposes of educational programming, testified by
telephone.

Subsequent to the filing of this complaint on 02/22/11, Petitioner filed a second

complaint on 03/25/11, i.e., Case No. with issues that were related to the issues in
this complaint. .By Order on Consolidation dated 04/05/11, Case No. was
consolidated with Case No. and the issues and relief requested in this Hearing

Officer Determination reflect consolidated issues and relief requested as previously
memorialized in the Amended Prehearing Order.”

Petitioner’s disclosures dated 04/12/11, mislabeled as Case No. containing a
witness list and Exhibits CD-1 through CD-27 (hereinafter referred to as P-1 through P-27), were
. timely filed and admitted into evidence without objection. DCPS’ disclosures dated 04/12/11,
containing a witness list and Exhibits R-01 through R- 19 were timely filed and admitted into
ev1dence without objection.

The six issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to conduct an occupational therapy
evaluation as requested by Petitioner on 01/07/11.2

Whether DCPS denied Student a FAPE by failing to develop an IEP on 01/04/11 that
included speech and language services, occupational therapy services and the provision that
Student would participate in alternate statewide assessments with accommodations.

Whether DCPS denied Student a FAPE by failing to provide Student with an appropriate
placement that could implement Student’s IEP during the 2010-2011 school year.

Whether Student is entitled to compensatory education for the denials of a FAPE.

Whether DCPS denied Student a FAPE by failing to provide funding for an independent
speech and language evaluation following Petitioner’s request on 03/23/11.

Whether DCPS denied Student a FAPE by failing to develop an IEP on 03/23/11 that
included speech and language services.

2
P-9,

* At the due process hearing, Petitioner withdrew the allegation that DCPS failed to conduct a speech and language

evaluation following the request of Petitioner on 01/04/11, and that claim is dismissed with prejudice.
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Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Student is a seventeen year old special education student currently attending a public
high school in the District of Columbia.* Student currently participates in a special education
class of 10 Intellectual Disability (“ID”) (also known as Mental Retardation) students taught by
one certified special education teacher with the assistance of two educational aids. Student’s
current teacher has taught Student for the past three years. All services in Student’s IEP are
currently being implemented by the school. Student participated in the DC CAS test and
received the appropriate accommodations from her special education teacher who proctored the
test.

#2. On 02/21/07, a Multidisciplinary Team (“MDT”) convened that included DCPS and
Petitioner, and at that time the MDT determined that the use of word processing software had
significantly improved Student’s handwriting speed, and based on minimal progress in
standardized occupational therapy testing and classroom functional performance, school-based
occupational therapy services were no longer warranted and occupational therapy was
discontinued because Student had reached her maximum potential. The MDT also indicated that
Student had failed to make any measurable progress, triennial to triennial, when comparing
speech and language evaluations from 2002 and 2005. On 02/21/07, Petitioner gave voluntary
written c6onsent to the termination of occupational therapy services and speech and language
services.

#3. An independent psychological evaluation completed on 09/14/10 indicated that
Student had a disability classification of Moderate Mental Retardation and had poorly developed
reading and writing language skills that were commensurate with her Intelligence Quotient
(“IQ”). The results of this evaluation indicated that Student required schooling in a classroom
with students with her level of disability and current academic and cognitive functioning. The
evaluation also indicated that Student’s poorly developed visual motor integration skills might
impact her penmanship in the classroom and should be explored through a consultation with an
occupational therapist. =~ Additionally, the evaluation indicated that Student continued to
demonstrate severe speech difficulties that were reflected in her below average receptive and
expressive speech and language skills, and that a second opinion should be obtained to determine
if Student required speech and language therapy in school.’

#4. The independent psychological evaluation was reviewed on 01/04/11 by the MDT
that included Petitioner and Petitioner’s advocate and based on the results of the independent
psychological evaluation, Petitioner requested that DCPS conduct an occupational therapy

4
P-11.
* Testimony of DCPS special education teacher.
SR-16; R-17. :
7P-16.
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evaluation.® On 01/07/11, Petitioner and Petitioner’s advocate agreed that DCPS would conduct
an occupational therapy consultation.” The occupational therapy screening completed by DCPS
on 02/23/11 indicated that Student’s fine motor difficulties in the classroom consisted of Student
having difficulty copying from the board, decreased handwriting legibility that impacted
Student’s success in the classroom, difficulty completing assignments due to being a slow writer,
and flat affect that required constant instructions to engage in activities. Based on a screening of
Student’s work samples and writing samples and the record review which provided data
regarding Student’s intellectual ability, Student’s handwriting was determined to be appropriate
for her age and cognitive ability and any needed strategies could be implemented in the
classroom. The occupational therapy screening indicated that a full occupational therapy
evaluation was not warranted.'® On 03/23/11, the MDT reviewed the occupational therapy
screening and although DCPS did not believe that Student required direct occupational therapy
services, DCPS agreed to complete the occupational therapy evaluation that Petitioner
requested.'' The full occupational therapy evaluation was scheduled to be completed by DCPS
during the week of 05/02/11."

#5. On 01/07/11, the MDT developed an IEP that classified Student with a primary
disability of ID and prescribed 27.5 hours/week of specialized instruction outside of general
education, 30 minutes/week of behavioral support services outside of general education, assistive
technology consisting of an electronic dictionary thesaurus to assist with learning and studying,
and a classroom aid consisting of a calculator computer graphic organizer. The IEP prescribed
that Student would participate in regular statewide assessments with accommodations.
Classroom and statewide assessment accommodations consisted of repetition of directions,
simplification of oral directions, oral responses to tests, writing in test books, calculators, small
group setting, testing to be administered over several days, extended time on subtests, breaks
between subtests and testing to be administered at the best time of day for Student."?

#6. On 03/23/11, the MDT also reviewed a speech and language evaluation that was
completed by DCPS on 02/16/11 that was based on the administration of standard testing
measures, a review of historical school records, information provided by Student’s classroom
teacher and observation of Student in class. The speech and language evaluation revealed that
Student had severe deficits in her overall language skills, both receptive and expressive;
however, the testing results were no different from the results of Student’s November 2002 and
October 2005 comprehensive speech and language evaluations. There was no significant
regression or improvement in speech and language skills between past and present test results,
And, despite repeated and varied strategies and accommodations used by the evaluator during the
testing process to facilitate Student’s responsiveness and performance, Student failed to utilize
any of the strategies. Based on Student’s age, previous participation in speech and language
intervention, medical history and motivation levels, Student’s prognosis for improvement of her
speech intelligibility and overall language skills was poor, and direct speech and language

¥ R-07; R-08; P-12.

? R-08; P-12.

10 R-10.

1 R-06; P-14.

2 Testimony of SEC.
13 R-09.
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services were not warranted.'* Petitioner, who disagreed with the recommendation of the DCPS
evaluation that no speech and language services were warranted, requested that DCPS authorize
funding for an independent speech and language evaluation, and DCPS refused."’

#7. As of February 2011, Student had passing grades in all of her classes and was
described in the third advisory as having excellent initiative, excellent behavior and good
participation in various classes.'® Although a follower, Student has bonded with her classmates
and appears comfortable in the classroom and school setting. Student is receiving educational
benefit from the educational program she is receiving at the public high school she attends.'”

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE,; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

The first issue to be determined is whether DCPS denied Student a FAPE by failing to

conduct an occupational therapy evaluation as requested by Petitioner at the MDT meeting on
01/07/11.

The evidence in this case showed that the independent psychological evaluation upon
which Petitioner so heavily relied, stated that Student’s poorly developed visual motor
integration skills might impact her penmanship in the classroom and that this possibility should

"4 R-06; R-11; P-19; Testimony of DCPS SEC, DCPS SLP.
5 p.14.

6 R-13; R-14.

' Testimony of DCPS special education teacher.
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be explored through a consultation with an occupational therapist.'® There was also historical
evidence available to the evaluator and to the MDT that met on 01/07/11, that on 02/21/07,
occupational therapy services were discontinued with the consent of Petitioner because Student
had reached her maximum potential and was not benefitting from occupational therapy
services.'"” On 01/07/11, Petitioner requested an occupational therapy evaluation and DCPS and
Petitioner agreed that DCPS would conduct an occupational therapy screening. The type of
assessment that DCPS agreed to conduct, i.e., an occupational therapy screening, precisely fit the
recommendation in the independent psychological evaluation. And on 03/23/11, when the
occupational therapy screening conducted by DCPS indicated that Student did not warrant direct
occupational therapy services and when Petitioner disagreed with the results of the screening,
DCPS agreed to conduct a full occupational therapy evaluation even though DCPS still disagreed
that Student required direct occupational therapy services.?

Petitioner failed to meet her burden of proof that DCPS failed to comply with a provision
of the IDEA and that the violation resulted in the denial of a FAPE. The actions taken by DCPS
with respect to completing the occupational therapy screening and a full occupational therapy
evaluation were timely and reasonable, consistent with the findings in the independent
psychological evaluation, and consistent with reliable data that indicated that the limitations on
Student’s intellectual functioning combined with historical data strongly suggested that Student
was not likely to benefit from direct occupational therapy services. Student was not denied a
FAPE.

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
develop an IEP on 01/04/11 that included speech and language services, occupational therapy
services and the provision that Student would participate in alternate statewide assessments with
accommodations.

The independent psychological evaluation that Petitioner relied on to request the addition
of speech and language services and occupational therapy services to Student’s IEP, indicated
that Student’s abilities were commensurate with her cognitive ability and that further evaluation
was required to determine whether or not these services should be added to Student’s IEP. The
evaluation duly noted that both of these types of services had been discontinued in the Past due
to Student’s inability to make progress because of her limited intellectual functioning.”’ Based
on the information available to the MDT on 01/04/11, DCPS did not err in refusing to add the
requested related services to Student’s IEP. There was no concrete data that the services were
necessary to help Student access the curriculum. At that time, DCPS appropriately followed the
recommendation of the independent psychological evaluation and agreed to conduct a speech
and language evaluation, and on 01/07/11, DCPS and Petitioner agreed that DCPS would
conduct an occupational therapy screening.

The evidence in the record was that Student was able to participate in statewide testing,
1.e.,, DC CAS, with the appropriate IEP accommodations that were provided by a person who had

'8 Finding #3.
' Finding #2.
20 Finding #4.
2! Findings #2, #3, #4.
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been Student’s teacher for the past three years and knew Student well. This type of testing
environment was the most optimal environment for Student’s performance, regardless of the type
of testing. Petitioner, with the burden of proof, did not present any evidence that failing to
provide Student with alternate statewide assessments with accommodations caused any harm to
Student or deprived her of an educational benefit. The evidence was clear that due to Student’s
limited cognitive functioning, Student would have had a difficult time completlng any type of
testing under any set of circumstances.

Petitioner did not meet her burden of proof that Student was denied a FAPE by DCPS
providing Student with an IEP on 01/04/11 that did not include speech and language services,
occupational therapy services or alternate statewide assessments with accommodations.

The third issue to be determined is whether DCPS denied Student a FAPE during the
2010-2011 school year by failing to provide Student with an appropriate placement that could
implement the provision of Student’s IEP that required classes with a low student to teacher ratio
so that Student could receive individualized attention.

Petitioner, with the burden of proof, offered no evidence that Student was not receiving
classes in a small student to teacher ratio, that Student’s IEP was not being implemented at the
public high school or that Student was not receiving educational benefit from the services
provided at the public high school. The IEP merely stated that Student should remain in a self-
contained settlng and receive 27.5 hours/week of specialized instruction outside of general
education.”> Not only did Petitioner fail to meet her burden of proof that Student’s IEP was not
being implemented at the public high school, DCPS presented evidence that the IEP was being
implemented and that Student was receiving instruction in a small student to teacher ratio of 10
students with one special education teacher and 2 educational aids, in a classroom solely
comprised of ID students with the same range of intellectual deficits. Petitioner, with the burden
of proof, offered no evidence that Student was not and could not receive any educational benefit
from the delivery of services at the public high school and that placement at a nonpublic prlvate
special education school was warranted. The evidence presented by DCPS was to the contrary.”

Petitioner failed to meet her burden of proof with respect to the third issue.

The fourth issue to be determined is whether Student is entitled to compensatory
education for the denials of a FAPE.

“When a school district deprives a disabled child of free appropriate public education in
violation of the Individuals with Disabilities Education Act, a court fashioning “appropriate”
relief, as the statute allows, may order compensatory education, i.e., replacement of educational
services the child should have received in the first place.” Reid v. District of Columbia, 43
IDELR 32 (2005).

22 Finding #5.
2 Finding #7.
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Petitioner failed to show that Student was denied a FAPE with respect to Issues #1, #2,
#3, #5, and #6. Pursuant to Reid, Student is not entitled to compensatory education because
Petitioner was unable to prove that DCPS denied Student a FAPE.

The fifth issue to be determined is whether DCPS denied Student a FAPE by failing to
provide funding for an independent speech and language evaluation following Petitioner’s
request on 03/23/11.

34 C.F.R.300.502 provides that DCPS must provide Petitioner with an independent
evaluation at public expense without unnecessary delay if Petitioner disagrees with the results of
an evaluation conducted by DCPS unless DCPS files a due process complaint and shows at a
hearing that its evaluation is appropriate.

In this case, Petitioner filed a complaint on 03/25/11 alleging that DCPS had failed to
provide Petitioner with funding for an independent speech and language evaluation as requested
by Petitioner on 03/23/11.>* DCPS was not required to file a due process complaint in this case
to show that its speech and language evaluation was appropriate because Petitioner had filed a
complaint asking for a-decision on the very issue just two days after DCPS refused to fund an
independent speech and language evaluation.® At the due process hearing, DCPS presented
DCPS’ speech and language evaluation dated 02/16/11 that indicated that speech and language
services were not warranted and the evaluator’s credible testimony was that based on a review of
historical records, the administration of testing assessments, an interview of Student’s teacher
who had known her for three years and an observation of Student in class, speech and language
services would be of no benefit to Student. Just as significantly, the evaluator indicated that due
to Student’s reduced intelligibility, Student did not take the opportunity to use recommended
strategies effectively or at all during the evaluation process; her response was to giggle. The
evaluator’s conclusion that Student had reached maximum potential for improvement and that
speech and language services were not warranted, was a sound conclusion that was based on a
composite picture of the available data. Petitioner did not offer any expert testimony to refute
the findings and/or conclusions of DCPS’ speech and language pathologist.”® The speech and
language evaluation completed by DCPS on 02/16/11 was appropriate.

Petitioner failed to meet her burden of proof that Student was entitled to an independent
speech and language evaluation at public expense.

The sixth issue to be determined is whether DCPS denied Student a FAPE by failing to
develop an IEP on 03/23/11 that included speech and language services.

34 C.F.R. 300.320 requires DCPS to provide Student with an IEP that includes academic
and functional goals designed to meet the child’s needs that result from the child’s disability to

#p.4;p9.

2 Finding #6. ‘

%8 petitioner was precluded from calling a proposed witness as a speech and language expert because Petitioner had
failed to comply with the Amended Prehearing Order requirement that Petitioner include in her disclosures the
curriculum vitae of any witness to be called as an expert.
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enable the child to be involved in and make progress in the general education curriculum and
meet each of the child’s other educational needs that result from the child’s disability.

Although the results of the independent psychological evaluation indicated that Student
had severe speech difficulties that were evidenced by below average receptive and expressive
speech and language skills, these difficulties were not getting worse or changing, as evidenced
by a comparison of testing scores from 2002, 2005 and 2011.%” Rather, it was the limitations on
Student’s intellectual functioning that was the culprit for the difficulties, not the lack of direct
speech and language services. This was confirmed by DCPS’ speech and language evaluation
that was completed on 02/16/11 and reviewed by the MDT responsible for educational decision
making for Student. The 09/14/10 independent psychological evaluation indicated that a speech
and language evaluation should be conducted to determine if direct speech and language services
were warranted. The speech and language evaluation conducted by DCPS concluded that direct
speech and language services were not warranted. The speech and language evaluation
conducted by DCPS was determined to be an appropriate evaluation (See Issue #5). On
03/23/11, there was no data or assessment that supported the conclusion that speech and
language services should be added to Student’s IEP.,

Petitioner failed to meet her burden of proof that Student was denied a FAPE by DCPS’
failure to include speech and language services on Student’s 03/23/11 IEP.

ORDER

Petitioner failed to meet her burden of proof on any of the issues identified in the
complaint.

The complaint is DISMISSED with prejudice.
IT IS SO ORDERED.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: May 8, 2011 [ Virginia A. Dietrichy
Hearing Officer
?7 Rinding #6.
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Hearing Officer Determination

Copies to:

Petitioner (U.S. mail)

Petitioner’s Attorney: Darnell Henderson, Esq. (electronically)
DCPS’ Attorney: Linda Smalls, Esq. (electronically)

DCPS (electronically)

SHO (electronically)
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE

STUDENT, )
By and through PARENT! ) ,

Petitioner, ) Case No. Ny
v ; Bruce Ryan, Hearing Officer .
DISTRICT OF COLUMBIA ) . 0
PUBLIC SCHOOLS, ) Issued: May 2,2011 &

) :
Respondent. )

HEARING OFFICER DETERMINATION

I INTRODUCTION/ PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed March 1, 2011, on behalf of a
year old student (the “Student™) who resides in the District of Columbia and has been determined
by DCPS to be eligible for special education and related services as a child with a disability
under the IDEA. The Student currently attends her neighborhood DCPS high school (the

“School”), where she is in the grade. Petitioner is the Student’s parent.

Petitioner claims that DCPS has denied the Student a free appropriate public education
(“FAPE”) by: (1) failing to conduct a triennial reevaluation of the Student; (2) failing to
implement the Student’s individualized education program (“IEP”) as written during the 2009-10
school year; (3) failing to evaluate the Student prior to removing behavioral support services
from her IEP; (4) failing to convene a proper MDT/IEP team meeting on November 18, 2010;
and (5) failing to include any behavioral support services in the 11/18/2010 IEP.

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to
public distribution.






DCPS filed its Response on March 10, 2011, which responds that DCPS has not denied
the Student a FAPE. DCPS asserts (inter alia) that the MDT/IEP team discussed and determined
that the Student is not in need of behavioral support services at school, and that Petitioner has not

alleged educational harm from any procedural violations.

A resolution session was held on March 18, 2011, which did not resolve the Complaint.
Pursuant to the parties’ written agreement in the form of a Resolution Period Disposition Form,
the resolution period ended as of 03/18/2011.

A Prehearing Conference (“PHC”) was held on April 6, 2011, at which the parties
discussed and clarified the issues and requested relief. See Prehearing Order, { 5-6. Five-day
disclosures were ﬁied as agreed on April 18, 2011; and the Due Process Hearing (“DPH”) was
held on April 25, 2011. Petitioner elected for the hearing to be closed.

During the DPH, the following Documentary Exhibits were admitted into evidence

without objection:
Petitioner’s Exhibits: -1 through  13.
Respondent’s Exhibits: R-1 through R-6.

In addition, there was one Hearing Officer Exhibit (HO-1), which was an IEE letter dated
04/19/2011. And the following Witnesses testified on behalf of each party at hearing:

Petitioner’s Witnesses: (1) Petitioner; (2) Student; and (3)

Educational Advocate.
Respondent’s Witnesses: No witnesses.

IL. JURISDICTION

The Due Process Hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its implementing
regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of D.C. Municipal
Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the Hearing Officer’s
Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513, and Section 1003
of the Special Education Student Hearing Office/Due Process Hearing Standard Operating
Procedures (“SOP”). The HOD deadline is May 2, 2011.






HI. ISSUES AND REQUESTED RELIEF

As confirmed at the PHC and in opening statements at the DPH, the following issues

were presented for determination at hearing:

(1)  Triennial Reevaluation — Did DCPS deny the Student a FAPE by failing
to conduct a timely reevaluation, including but not limited to a psycho-
educational evaluation?

(2)  Failure to Implement IEP (2009-10 SY) — Did DCPS deny the Student a
FAPE by failing to implement the Student’s IEP during the 2009-10
school year with respect to behavioral support services? Specifically,
Petitioner alleges that the Student did not receive all her required pull-out
counseling between September 2009 and April 2010.

(3)  Failure to Evaluate (Psychological) — Did DCPS deny the Student a
FAPE by failing to conduct a comprehensive psychological evaluation
prior to eliminating behavioral support services from the IEP, which took
place in April 2010?

(4)  Procedural - 11/18/2010 MDT Meeting — Did DCPS fail to convene a
proper MDT/IEP team meeting by not including a general education
teacher? And did such procedural inadequacy result in a denial of FAPE
pursuant to 34 CFR 300.513?

(5)  Inmappropriate 11/18/2010 IEP — Did DCPS deny the Student a FAPE by
failing to develop an appropriate IEP in November 20107 Specifically,
Petitioner appears to allege that the 11/18/2010 IEP should have included
one hour of behavioral support services.

As relief, Petitioner requests that DCPS be ordered to: (a) fund an independent
comprehensive psychological evaluation and any other necessary evaluations or reevaluations;
(b) convene an MDT/IEP team meeting to review the results of such evaluation; and (c) provide

the Student with compensatory education relief.

IV.  FINDINGS OF FACT

1. The Studentisa -year old student who resides in the District of Columbia. Petitioner is the

Student’s mother. See  -3; Petitioner Test.; Student Test.

2. The Student has been determined by DCPS to be eligible for special education and related
services under the IDEA as a child with a disability. -5,  -7; R-1; R-6. Her disability
classification is Specific Learning Disability (“SLD”). Id.






. The Student currently attends her neighborhood DCPS high school (the “School”), where she
isinthe  'grade. See -3, Petitioner Test. The Student attended the School during both
the 2009-10 and 2010-11 school years.

. The Student’s current IEP is dated November 18, 2010. It provides for five (5) hours per
week of specialized instruction in a General Education setting. R-1, p. DCPS00009. Her IEP
immediately prior to that, dated April 15, 2010, provided the same services in the same
setting. R-6, p. DCPS000039; see also CF-7, p. 7.

. On or about September 24, 2010, Petitioner and DCPS entered into a written settlement
agreement (“SA”), which authorized Petitioner to obtain an independent Vocational II
Assessment and required DCPS to convene an MDT/IEP team meeting to review the
assessment, review and revise the IEP (if necessary), and discuss compensatory education
and site location. 4. The SA further provided, inter alia, that it was “in full satisfaction
and settlement of all claims contained in the pending Complaint [filed 08/30/2010], including
those claims under IDEA and §504 the Parent now asserts or could have asserted within the

statute of limitations as of the date of the signed [SA].” -4, p. 3.

. Following the SA, an independent Vocational IT Assessment of the Student was obtained,
and DCPS convened an MDT/IEP team meeting pursuant to the SA on November 18, 2010.
See R-3, p. DCPS000030. The listed participants at the meeting included the DCPS
Compliance Case Manager (“CCM”), Special Education Coordinators (“SEC”s), Educational
Advocate, Parents, Special Education Teacher, and General Education Teacher. Id,
According to the meeting notes, the meeting was scheduled to start at 10:00 AM, but did not
start until 11:00 AM “due to the parent being late to the meeting.” Id. “[Tthe DCPS team
was available and the general education teacher was at the table but due to the meeting

starting late had to leave, but was available if needed.” Id.

. At the 11/18/2010 IEP meeting, Petitioner noted that the Student’s grandmother had recently
passed away, and that the Student had missed school around that time (mid-October 2010)
when she was in bereavement. R-5, p. DCPS000030. The Student’s educational advocate

then asked about the Student’s not receiving behavioral support services at school this year.
Id., p. DCPS000031. The SEC responded that the Student “is doing fine in school and she

may have emotional hurt but it doesn’t affect her academics, she is doing well.” Id. The






CCM added that the Student “may indeed need emotional support, but it is not to the point
that it prevents her from doing her schoolwork and focusing.” Id. ° The team therefore
concluded: “There is no need for behavioral support if the student is not being impacted
academically.” Id. The team further noted that “if we see the next advisory that her grades
have slipped, this can be revisited, if needed.” Id.

8. The 11/18/2010 IEP itself made similar observations. Under the Emotional, Social, and
Behavioral Development Area of Concern, the IEP stated that the Student “is currently
performing well academically and she has no need for behavioral supports at this time.” R-2,
p- DCPS000008. See also id., Annual Goal 1 (“Student has made improvement with her
academics. She stated in an MDT/IEP meeting held on 11/18/10 with parent and advocate
that she did not want to participate in therapy, despite the recent loss of her grandmother.

Parent was provided information regarding the William Wendt Center who specializes in
Grief and Loss.”).

9. On or about March 25, 2011, following the Complaint and resolution session in this case, the
School issued its report cards for the third Advisory. The Student’s grades appeared to slip
somewhat. She received D’s in U.S. History and French II and an F in Chemistry (with a
notation that she had “excessive absences™) for that period. R-2, p. DCPS000017. She
received an A in Bus. Communications. Id. Her final grades for first-semester courses
included an A in Bus. Communication, a B in French I, a B- in English, and a D in Algebra II
& Trigonometry. Id.; R-3, p. DCPS000019. '

10. Attendance records show that the Student had a total of 152 missed classes (including 95
unexcused absences) from August 2010 to April 2011. See R-4.

11. On or about April 19, 2011, following the five-day disclosure date, DCPS issued a letter to
Petitioner authorizing the following independent educational evaluation (“IEE”) of the
Student, at the expense of the District of Columbia: “Psychological Assessment.” HO-1. The

IEE letter does not specify the precise scope of the authorized psychological assessment. Id.

2 The Student also attended the 11/18/2010 IEP meeting and stated that “she feels she doesn’t need therapy
and ... feels it is a waste of time,” according to the meeting notes. R-5, p. DCPS000031, She “further stated that if
she ever feels the need to speak with someone, that she knows who to go to and does not want to have therapy.” Id
See also -6 (advocate meeting notes; Student “said she does not want therapy at all’’) Student Test.






V. DISCUSSION AND CONCLUSIONS OF LAW

A. Summary

The Hearing Officer concludes that Petitioner’s claims regarding any actions by DCPS
prior to the date of the September 24, 2010 settlement agreement (Issues 2 and 3) should be
dismissed with prejudice because Petitioner already settled and released such claims. With -
respect to the remaining claims (Issues 1, 4 and 5), Petitioner failed to prove by a preponderance

of the evidence that DCPS denied the Student a FAPE and/or violated the IDEA as alleged.
B. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to evaluate, develop an appropriate IEP, or
implement an IEP as written. Based solely upon the evidence presented at the due process
hearing, an impartial hearing officer must determine whether the party seeking relief presented
sufficient evidence to prevail. See DCMR 5-E3030.3. The recognized standard is
preponderance of the evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11
(D.D.C. 2008); Holdzclaw v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20
U.S.C. §1415(@i)(2)(C)(iii).

C. Issues/Alleged Denials of FAPE

The Hearing Officer concludes that Petitioner’s claims regarding any actions by DCPS
prior to the date of the September 24, 2010 SA should be dismissed with prejudice because
Petitioner chose to settle and release all such claims.® Allowing Petitioner to assert these claims
“would work a significant deterrence contrary to the federal policy of encouraging settlement
agreements,” especially in the context of the IDEA. D.R v. East Brunswick Board of Education,
109 F.3d 896, at *5 (3d Cir. 1997), citing McDermott, Inc. v. AmClyde, 511 U.S. 202 (1994).

3 Asnoted in the Findings, the 09/24/2010 SA expressly provides that it is “in full satisfaction and
settlement of all claims contained in the [then] pending Complaint, including those claims under IDEA and §504 the
Parent now asserts or could have asserted within the statute of limitations as of the date of the signed settlement
agreement.” CF-4, p. 3. :






Accordingly, this disposes of the failure to evaluate and failure to implement IEP claims covered

by Issues 2 and 3.*

With respect to Petitioner’s claims regarding the November 18, 2010 meeting and the IEP
developed there (Issues 4 and 5), the Hearing Officer concludes that Petitioner has not met her
burden of proof. Petitioner has not shown that DCPS failed to include at least one regular
education teacher of the Student on the IEP team. 34 C.F.R. 300.321 (a) (2); Findings 1 6. Nor
has she shown that any such alleged procedural violation caused any harm to her or the Student.
See 34 C.F.R. 300.513 (a) (2); Lesesne v. District of Columbia, 447 F. 3d 828 (D.C. Cir. 2006).

Petitioner also has not proved that the Student required the related service of counseling
on her 11/18/2010 IEP. The evidence is undisputed that the Student’s social/emotional issues
were not adversely affecting her educational performance at the School and were not needed to
assist the Student to benefit from special education at that time.> See 34 C.F.R. 300.17, 300.34;
Findings 7. As the team discussed, the Student was mostly experiencing grief related to the
death of her grandmother, and school-based counseling was properly determined not to be
warranted to address such temporary, grief-related concerns. See Parent Test. (cross
examination), R-3, p. DCPS000030. Cf. Omidian v. Board of Educ. of the New Hartford Central
School Dist., 52 IDELR 95 (N.D.N.Y. 2009) (where record shows student “suffers from
emotional issues that overwhelmingly contribute to his academic difficulties,” treatment of such
issues through individual and group counseling are “services necessary to permit [student] to

benefit from [specialized] instruction”)

* Even assuming arguendo that Petitioner could proceed with these claims, another fundamental problem
with her case is that the April 2009 IEP that she alleges was not implemented was never put into evidence.

> Whether an IEP is appropriate “can only be determined as of the time it is offered for the student, and not
at some later date.” Fuhrmann v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993); see also Schaffer
V. Weast, 554 F.3d 470, 477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207). Thus, the fact that the IEP team
expressed its intent to revisit the counseling issue based on future events (i.e., “if we see the next advisory that her
grades have slipped”) does not undercut the validity of the 11/18/2010 IEP. If Petitioner wishes to argue that a
change in IEP requirements is now needed based on recent academic performance (see, e.g., R-2) or other updated
information, she should request another IEP meeting for that purpose and/or request such action at the upcoming
IEP meeting to review the independent psychological assessment. If DCPS then refuses to change the Student’s
program, Petitioner is free to present additional claims of FAPE denial at that time. But any such additional claims
cannot be part of this Complaint. See 34 C.F.R. 300.511 (d).






Finally, the Hearing Officer concludes that Petitioner has failed to prove that DCPS
violated the triennial reevaluation requirements of the IDEA. The IDEA provides that DCPS
“must ensure that a reevaluation of each child with a disability is conducted ... if [DCPS]
determines that the educational or related services needs ... of the child warrant a reevaluation”
or the child’s parent or teacher requests it. 34 C.F.R. §300.303 (a). Such a reevaluation “may
occur” not more than once a year and “must occur” at least once every three years, unless the
parent and DCPS agree otherwise. Id. §300.303 (b)(2) (emphasis added). See, e.g., Herbin v.
District of Columbia, 362 F. Supp. 254, 43 IDELR 110 (D.D.C. 2005) (giving effect to clear
statutory language, without triggering conditions). The reevaluation must be conducted in
accordance with §§300.304 through 300.311, which includes the requirement that the evaluation
be “sufficiently comprehensive to identify all of the child’s special education and related services
needs....” §300.304(c) (6); see also Letter to Tinsley, 16 IDELR 1076 (OSEP June 12, 1990)
(triennial reevaluat‘ion “must be a complete evaluation of the child in all areas of the child’s

suspected disability....”).

Petitioner has not shown by a preponderance of the evidence that DCPS should have
conducted an updated psychological or psycho-educational evaluation as part of a triennial
reevaluation of Petitioner by the date of the Complaint (i.e., March 1, 2011). The evidence
shows that the Student’s last eligibility date was 05/19/2008 (R-J, p. DCPS000004), meaning
that DCPS should normally have until 05/19/2011 to conduct a complete triennial reevaluation.
A week before the hearing, DCPS issued an IEE letter authorizing an independent psychological
assessment, which appears to encompass the primary reevaluation that the Complaint alleged had
not been updated (i.e., psycho-educational). See -3, pp. 5-7. The 04/19/2011 IEE letter
requests that Petitioner complete the authorized independent evaluation within 45 calendar days
of its authorization, or by June 3, 2011 (HO-1); and DCPS should be permitted a reasonable
period of time thereafter to complete its triennial re-evaluation process. Even assuming arguendo

that DCPS failed to conduct any timely reevaluation, Petitioner has not shown that she would be

entitled to any requested relief beyond the already authorized independent evaluation.






VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioner’s requests for relief in her Due Process Complaint filed March 1, 2011 are
hereby DENIED;

2. The Complaint is DISMISSED, With Prejudice; and

3. This case shall be, and hereby is, CLOSED.

y: ‘ —
IT IS SO ORDERED. /] @/ :‘) e
fﬁ/‘“ -~ £ / Foae”

Dated: May 2, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).











DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002
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[Parent], on behalf of, Date Issued: May 5, 2011
[Student], ' S
Hearing Officer: Jim Mortenson E
Petitioner,
Case No: s
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Respondent.

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on February 22, 201 1‘. The case was
assigned to Independent Hearing Officer (IHO) Wanda Resto. The Petitioner is represented by
Nicholas Ostrem, Esq., and the Respondent is represented by Lauren Baum, Esq. A response was
file on March 4, 2011. A resolution meeting was held March 10, 2011, and did not result in a
settlement or any other agreements. The case was reassigned to the undersigned on March 21,
2011. A prehearing conference was held on March 28, 2011, and a prehearing order issued on
that date. The prehearing order was amended on or about March 31, 2011. The Respondent filed
a motion to dismiss on April 1, 2011. The Petitioner filed a reply on April 6, 2011. The motion

was denied in a written order issued April 12, 2011.

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






The hearing was convened on April 26, 2011, in room 2004 at 810 First Street, NE,
Washington, D.C. The due date for the hearing officer’s determination (HOD) is May 8, 2011.

This HOD is issued on May 5, 2011.

H. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., and

its implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

HI. ISSUE, RELIEF SOUGHT, AND DETERMINATION
The issue to be determined by the Independent Hearing Officer (IHO) is:
Whether the Respondent failed to identify the Student as a child with a disability as a
result of exhibited behavior issues and/or the Petitioner’s request for a functional
behavioral assessment (FBA)?
The substantive requested relief includes:
1) An independent FBA.

2) Compensatory education.

Based on the findings of fact and conclusions herein, this IHO has determined that the

Respondent was not required to identify the Student as a child with a disability as a result of the

Student’s behaviors nor the Petitioner’s request for an FBA.






IV. EVIDENCE
Four witnesses testified at the hearing, two for the Petitioner and two for the Respondent.
The witnesses for the Petitioner were:
1) Petitioner (P)
2) Educational Advocafe, Dr. Ida Jean Holman (I.H.)
The witnesses for the Respondent were:
1) Compliance Specialist, Cristina Brennan (C.B.)
2) Teacher,
Seven documents were disclosed by the Petitioner and all were admitted into evidence. The

Petitioner’s exhibits are:

Ex.No. Date Document

P1 September 10, 2010 Letter from Wight to Parent

P2 March 10, 2011 Log Entries

P3 September 6-10, 2010 Social Skills for Life Success Progress Card
September 27-31, 2010 [Untitled behavior tracking forms]
[Undated] [Untitled behavior tracking forms]
February 9 & 10 [Untitled behavior tracking forms]
February 14 [Untitled behavior tracking forms}
February 15-18 [Untitled behavior tracking forms]
February 21 [Untitled behavior tracking forms]
September 31, 2010 [Untitled behavior tracking forms]
October 4-8, 2010 [Untitled behavior tracking forms]
October 25-28, 2010 [Untitled behavior tracking forms]

P4 September 24, 2010 Elementary Mid-Quarter Progress Report

PS5 March 10, 2011 [Handwritten meeting notes}

P6 March 31, 2011 Email from Ostrem to Mortenson

P7 [Undated] Resume Ida Jean Holman, Ph.D.

Seven documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

Ex.No. Date Document
R1 September 10, 2010 Letter from [Petitioner]
R2 September 14, 2010 Parent Conference Summary
September 14, 2010 [Handwritten notes] Meeting for [Student]






R3 . February 10, 2011 Student Support Process Form 1

R4 School Year 2010-2011 Preschool Report Card

RS [Undated] Behavior Plan for [Student]

R6 March 10, 2011 Resolution Meeting [Notes]

R7 April 12,2011 Email from Baum to Mortenson
V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. The Student is currently in a preschool program at The
2010-2011 school year is his first year at the school.? Prior to enrollment at DC Prep the
Student was in an unstructured day care.*

2. The Student was not yet four years old when the current school year began and he started in a
prekindergarten class.’ During the week of September 6, 2010, through September 10, 2010,
the Student exhibited behaviors including hitting other children and throwing tantrums.® On
September 10, 2010, he was suspended for one day for hitting another student.” A meeting
was convened to discuss the Student’s behavior on September 14, 2010.%

3. The Petitioner sent a letter to the school advising that she believed the Student’s behavior at
school was the result of not being used to the “learning environment” and that he needed to
learn the skills of his peers prior to continuing on with them.” The Petitioner felt the Student

needed to be in a preschool environment and requested this in writing and at the meeting on

? Testimony (T) of P.
3TofP.
4 TofP.
SR,
SP3, TofP.
P1.
8P 1,R2,TofP.
°R1.






September 14, 2010.!° The Petitioner explained to the school staff that the Student thought
hitting other kids was a game and that he was simply playing superhero and that she would
talk to him about this."' She was also open to suggestions the school staff would have to deal
with this behavior.'? The Petitioner never raised a concern that the Student may have a
disability in writing, nor did she or her education advocate raise such a concern at the
September 14, 2010, mee:ting.13

4. At the September 14, 2010, meeting, it was agreed the Student would be placed in a
preschool classroom and that if the behaviors had not improved over the next few weeks in
that environment, a functional behavioral assessment (FBA) and resulting behavior
intervention plan (BIP) would be discussed.'*

5. No behavior problems were recorded for the Student until December 1, 2010, when the
Student was in a fight in the bathroom.'> The next behavior problem recorded occurred on
January 13, 2011, when the Student refused to follow teacher instructions.'® The following
week, on January 18, 2011, the Student hit another child in a dispute in the classroom.'” On
January 21, 2011, the Student walked out of the classroom without permission to fill a cup of
water for a painting project.'® After the complaint was filed, the Student had a series of
behavior issues in March, including: refusing to following directions on March 8, 2011;

repeated talking and fidgeting instead of sitting quietly on March 9, 2011, and a failure to

"R1,R2,TofP.

"R 1, TofP.

“R1.

" TofP, Tof LH,R1,R2.

YR2, Tof LH., T of P (The Petitioner testified that she thought the FBA was an initial evaluation for determining
eligibility for special education and related services. There is no corroborating evidence that she, or her advocate,
thought the Student may be a child with a disability and that he should undergo an initial assessment at the time of
the September 14, 2010, meeting.)

Bp2,

'“p2.

p2.

Bp2,






1.!"° The Student’s behaviors are

follow instructions 100 percent of the time on March 10, 201
not out of the norm for the Student’s peers and have been addressed as nece‘ssary.20

6. The Student is not behind academically.?’

7. The Petitioner, through her counsel, raised concern that the Student may have a disability, on
March 10, 2011.% She suspects the Student may have Attention Deficit Hyperactivity
Disorder (ADHD) or an emotional disturbance of some sort, based on the behaviors the
Student had exhibited at school.?® The Petitioner requested, through counsel, an

independently provided FBA at a meeting on March 10, 2011, which the Respondent

refused.?*

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. States have an affirmative duty to identify, locate and evaluate children with disabilities. See,

34 C.F.R. § 300.111, Kruvant v. District of Columbia, 44 IDELR 242, p 7 (D.D.C. 2005).

The District of Columbia has in place policies and procedures to ensure child find at D.C.
Mun. Regs. tit. 5, § 3004.1. This regulation requires a referral, “which shall state why it is
thought that the child may have a disability[,]” be made in writing. D.C. Mun. Regs. tit. 5, §

3004.1(a) & (b). The referral may be made by a parent or staff member of the school. Id. at

PPpa.

®R3,R 4,R5,P3,P4, Tof CB,, TofK.L. (LH. testified that the Student had an excessive amount of behaviors,
based on her review of the same behavior logs reviewed by the ITHO. Her opinion carries little weight in light of the
testimony of the staff working with the Student and his peers on a daily basis (I.H. has not worked with the Student),
and her own lack of experience or knowledge with regard to preschool age children (T of LH., P 7.)).

! TofK.L,R4.

2R6.

ZR6.

* R 6, P 5. (Respondent did offer to conduct its own FBA and the Petitioner rejected this.)
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(b). “The scope of the ‘child find’ duty includes ‘children who are suspected of being a child
with a disability ... even though they are advancing from grade to grade.”” Kruvant at p 7, 34
C.F.R. §300.111(c)(1).

. The question in this case is whether child find was triggered by either a referral by the Parent
in September 2010 or by a suspicion of a disability by the school staff. In this case there was
neither a referral by the Parent in September 2010, nor the Basis for a legitimate suspicion of
a disability by the Respondent.

. The Petitioner/Parent never made a written referral or request for an initial evaluation of the
Student and no written referral was made on her behalf. The only written request from the
Petitioner was made September 10, 2010, to move the Student from his classroom to a pre-
school class “until he gets accustomed to the learning environment and to provide him with
the skills needed to bring him up to the same level as his peers.” The Petitioner also noted
that she believed the Student’s hitting behavior, for which he was disciplined, was a géme to
the Student, not the result of a disability. The parties had a meeting to discuss the disciplinary
matter concerning the Student on September 14, 2010. It was agreed that the Student would
be moved to a pre-school setting and that the team would reconvene to discuss a functional
behavioral assessment if the Student’s behaviors did not improve. The Petitioner’s advocate,
a highly educated and experienced professional in the field of special education, never
requested an initial evaluation or suggested to the team that she or the Petitioner suspected
the Student had a disability. Prior to the Complaint initiating this matter there was never a

written referral nor a written description of why the Petitioner or her advocate thought the

Student may have a disability.






4. Prior to being enrolled in the Respondent’s school for the 2010-2011 school year, the Student
was in an unstructured day care. At the end of the week of September 7-10, 2010, the
Petitioner relayed her belief the Student was not yet ready for a structured school program,
that his hitting and having tantrums that week were the result of increased and unfamiliar
structure, and that he was playing (albeit inappropriately). There is no evidence that anyone
thought this behavior was the result of a disability at the time. There is no current convincing
evidence that this behavior, or subseqﬁent behaviors, was the result of a disability.

5. The Petitioner has not established that the Student should be evaluated for initial eligibility
under the IDEA. The Student’s behaviors have not been significant enough and have not had
an adverse impact on his academic progress (albeit the Student is still in preschool) to
indicate he is or may be entitled to special education and related services. Whether he is a

child with a disability under some other law is not addressed here.
VIL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

The Complaint is dismissed with prejudice.

S
v

IT IS SO ORDERED.

Date: May 5, 2011

Independent Hearing Officer






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).











DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office ,w-:
810 First Street, N.E., 2™ Floor -
Washington, DC 20002 ~
STUDENT,'
through the Parent,
Date Issued: April 30,2011
Petitioner,
Hearing Officer: Virginia A. Dietrich
V.
Case No:
Respondent. Hearing Date: 04/11/11 Room 2008

04/14/11 Room 2009

HEARING OFFICER DETERMINATION

Background

Petitioner, the grandmother and legal guardian of Student, filed a due process complaint
notice on 02/28/11, alleging that Student had been denied a free appropriate public education
(“FAPE”) under the Individuals with Disabilities Education Act (“IDEA”).

Petitioner complained that the District of Columbia Public Schools (“DCPS”) had denied
Student a FAPE by failing to identify Student as a child with a disability following his
enrollment at in mid October 2010. Petitioner alleged that
several indicators pointed to Student’s need for special education services, i.e., Student was
functionally illiterate; his transcript from the prior year showed that he had failed all of his
classes; he had behavioral outbursts that resulted in multiple suspensions at Student had a
current Individualized Education Program (“IEP”) that was developed at the non-DCPS public
charter school that Student had attended the previous year; and Petitioner provided DCPS with a
current psycho-educational evaluation and psychiatric evaluation in January 2011 that evidenced
Student’s need for special education services. Petitioner also complained that DCPS was
required to have an IEP in place for Student while he attended and didn’t. Petitioner
contends that Student requires an educational placement in a school with a small class size with
one on one support in reading as well as intensive therapeutic supports to address Student’s
severe emotional needs, and cannot meet these requirements. For relief, Petitioner
requests that Student be placed in a nonpublic full-time therapeutic special education school that
has intensive behavioral supports.

! Personal identification information is provided in Appendix A.
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DCPS asserted that the indicators stated by Petitioner were not that obvious. When
Student enrolled at DCPS, no information was provided that he had an IEP and DCPS did not
become aware that Student had an existing IEP until litigation was commenced. These factors
were compounded by the fact that Student missed quite a bit of school since enrollment due to a
psychiatric hospitalization and detention at a juvenile detention facility. DCPS also asserted that
Student could receive educational benefit and succeed in a less than full-time public placement.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District
of Columbia Municipal Regulations (“D.C.M.R.”); and 38 D.C. Code 2561.02.

Procedural History

This Hearing Officer was assigned to the case on 03/01/11. A resolution meeting took
place on 03/11/11 at which time both parties indicated in writing that no agreement was reached
by the end of the 30-day resolution period and parties agreed that the case should proceed to a
due process hearing. Thus, the 30-day resolution period ended on 03/30/11, the 45-day timeline
to issue a final decision began on 03/31/11, and the final decision is due by 05/14/11. See 34
C.F.R. 300.510, 300.515.

The due process hearing was a closed hearing that took place on 04/11/11 and 04/14/11.
Petitioner was represented by Sarah Tomkins, Esq. and DCPS was represented by Victoria
Fetterman, Esq.. Neither party objected to the testimony of witnesses via telephone.

Petitioner presented the following six witnesses: Student, who testified in person;
Petitioner, who appeared by telephone rather than in person due to health problems; Student’s
mother, who participated in person throughout most of the due process hearing; Child Guidance
Clinic Clinical Extern, who participated in person; Child Guidance Supervising Psychologist,
who participated by telephone; and Director of Frost School, who participated by telephone.
DCPS presented one witness: DCPS school psychologist, who participated by telephone.

Petitioner’s disclosures dated 04/04/11, containing a witness list and Exhibits P-1 through
P-40, were timely filed and admitted into evidence without objection. DCPS’ disclosures dated
04/04/11, containing a witness list and Exhibits R-1 through R-7, were timely filed and admitted
into evidence without objection.

The three issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to identify Student as a student with a
disability after Student enrolled at in October 2010.
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Whether DCPS denied Student a FAPE by failing to develop an IEP while Student
attended during the 2010-2011 school year.

Whether DCPS denied Student a FAPE by failing to provide Student with an appropriate
placement while Student attended during the 2010-2011 school year.

For relief, Petitioner requested a finding of a denial of a FAPE on the above stated issues
and DCPS to place and fund Student at School, a full-time nonpublic therapeutic special
education school.

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. During the 2006-2007 school year, Student attended a DCPS school and had an IEP.?
Duriglg the 2008-2009 school year, Student attended a DCPS public charter school and had an
IEP.

#2. On 10/05/09, Student attended 9™ grade at
School with an IEP that classified Student with an Emotional Disturbance
disability and prescribed 10 hours/week of specialized instruction in the general education
setting, 7 hours/week of specialized instruction outside of general education and 1 hour/week of
social emotional services outside of general education.® At least as of 10/28/10, Student attended
as a 9™ grade student and when Student enrolled at . Student did not bring his IEP
with him.> While at Student did not receive any special education services.® For the 3™
advisory of the 2010-2011 school year, Student received all failing grades while attending
And, as of 04/04/11, Student had 170 unexcused absences from various classes while

attending

#3. is a large school with big classes, and it is a tough place with an emotional
atmosphere that is difficult to negotiate.’ services both disabled and nondisabled
students. The school has classes populated only with students with an Emotional Disturbance
disability classification and offers disabled students the opportunity to participate in the general
education curriculum if appropriate.'

2Pp-19.

*P-22; P-24.

*P-29.

5 P-37; Testimony of Student’s mother.

8 Testimony of Student’s mother, Student’s grandmother.
7P-37.

SR-3.

® Testimony of Supervising Clinical Psychologist.

' DCPS school psychologist.
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#4. Student’s emotional impairments are quite severe; he is very aggressive and can
engage in reactive violence.!' Student has temper outbursts at that consist of cursing both
teachers and students inside and outside of class, and he is involved in arguments with students
who want to fight him on a daily basis.'? Student has been involved in fights with other students
that has led to suspension from school."® Fighting is a dangerous situation for Student because
Student has the capacity to harm others and lacks emotional control. Student has great difficulty
managing anger; he can lash out with minimal provocation. If pushed, Student will lapse into a
rage and justify force that is disproportionate to the threat. Student also evidences depression,
irritability, and elevation of social estrangement.14 Student’s concerns over hurting himself and
others that he expressed during a psycho-educational evaluation led to an emergency in-patient
psychiatric hospitalization in December 2010."> At the time of the due process hearing, Student
was clinically still considered to be a danger to himself and to others. Student requires
medication to take the edge off his irritability to cure the idea that he needs to kill someone to
take the edge off. And, even with medication, Student exhibits irritability because the
medication is not effective in completely eradicating the irritability. If Student gets irritable, it
should be addressed immediately before it escalates and gets out of control.'®

#5. Student’s difficulty with reading prevents him from achieving academically and sets
up a chain reaction for social problems. Student’s frustration over his inability to read leads to
anxiety and irritability.'” When kids call Student stupid and say he cannot read, Student gets into
fights.'® Student’s attendance issues are related to avoidance of class so that he won’t subject
himself to ridicule because he can’t read. Student will either attend class and engage in off task
behavior to take the focus away from him or skip class altogether. In Student’s general
education classes at Student never completes the class assignments because he cannot
read the written instructions and no one helps him with it.'” Student’s inability to master
building blocks of reading make grade level work very difficult for him; he cannot use
contextual information from peers and his self-consciousness means it is unlikely that he would
ask for help in front of other students. And, Student’s emotional response to completing
academic work that requires reading and writing was so severe that rather than risk aggravating
Student’s agitation, the evaluator discontinued achievement testing during a psycho-educational
evaluation conducted in December 2010.%°

#6. In January 2011, Petitioner provided DCPS with a copy of and a request to review
the psycho-educational evaluation completed in December 2010 that indicated that Student had a
severe emotional disability that made him a danger to himself and others in the community, that
Student was functionally illiterate and that Student was having academic difficulties in school.”’

" Testimony of Supervisory Clinical Psychologist.

12 Testimony of Student.

13 Id

" Testimony of Supervisory Clinical Psychologist.

13 Testimony of psycho-educational evaluator; P-18.

:: T;stimony of Supervisory Clinical Psychologist.
Id

'8 Testimony of Student’s mother.

' Testimony of Student, Supervisory Clinical Psychologist.

z‘l’ Testimony of psycho-educational evaluator; P-18.
P-11.
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It wasn’t until 03/29/11, after the due process complaint was filed, that DCPS offered to meet
with Petitioner to discuss the evaluation.”

#7. Student requires an educational placement that has a calming effect on him; a
placement where the atmosphere is not charged and where he can count on a certain degree of
structure and order because Student is readily wrapped up in emotional turmoil and can easily
misconstrue threats and be set off.>> He needs an extremely small class size where the teacher to
student ratio is smaller than 1 to 15, where he can receive one to one or one to two instruction in
reading, a peer group with the same academic weaknesses, an environment where the potential
for conflict can be controlled, and an environment with a psychiatrist on staff. Student also
needs school-based therapy.”*

#8. School is a small nonpublic special education school with a controlled
environment that is calm and friendly. The school has intensive behavioral supports in place,
i.e., a special room where Student can talk about his problems, an animal room that Student said
he would utilize to calm down during an emotional crisis, group counseling twice a day and if
conflicts arise the group convenes to address the conflict, individual counseling as needed, and
support staff that includes a psychiatrist.>> Each class has between 4-6 students with one teacher.
Related services are available and the school has a reading specialist. School provides
services to students with an Emotional Disturbance disability and the school has a Certificate of
Approval from the Office of the State Superintendent of Education (“OSSE”) in the District of
Columbia. School accepts students without a full-time IEP on the basis that a student’s
needs can be met, and Student has been accepted at School. Student’s severe educational
deficits and severe emotional disability needs can be met at School.?® Student is excited by
the learning model at Frost School and wants to attend.”’

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

22
P-13.
3 Testimony of Supervisory Clinical Psychologist.
2 Testimony of psycho-educational evaluator, Supervisory Clinical Psychologist.

2% Testimony of Director of Student.
2 Testimony of Director of P-31.
*7 Testimony of Director of Student.
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The first issue to be addressed is whether Student was denied a FAPE by DCPS failing to
identify Student as a student with a disability during the 2010-2011 school year while Student
attended

With the exception of the 2009-2010 school year when Student attended
School, Student attended DCPS schools as far back
as the 2006-2007 school year. And, during the 2006-2007 and 2008-2009 school years, Student
received special education services through an IEP.*

When Student transferred to during the 2010-2011 school year, he did not bring
with him a copy of the IEP that existed at . _
School that would have put DCPS directly on notice that Student required special education
services.”” However, regardless of whether or not Student brought a copy of his existing IEP
with him when he enrolled at 34 C.F.R. 300.323(g) requires DCPS to take reasonable
steps to promptly obtain Student’s records, including the IEP and supporting documents and any
other records relating to the provision of special education or related services to Student, from
the previous public agency in which Student was enrolled. If DCPS had done this, DCPS would
have been able to identify Student as a child who required special education services. 34
C.F.R.300.111 requires DCPS to identify all children with disabilities who are in need of special
education and related services and DCPS failed to do so while Student attended DCPS,
as the local education agency, should have had a cumulative file on Student because Student had
previously attended DCPS schools and DCPS should have accessed it when Student enrolled at

And, if DCPS had acquired or accessed Student’s prior academic records as required,
DCPS would have known not only that Student had a previous IEP, but also that Student was
repeating the 9" grade for the second time;*® an indicator that Student might be in need of special
education services.

While at during the 2010-2011 school year, Student had an inordinate amount of
absences from class, namely 170.°' Additionally, Student credibly testified that he never
completed written class work. These facts were also indicators that should have prompted DCPS
to identify and evaluate Student to determine whether he was a student in need of special
education services.

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

In this case, DCPS’ failure to identify Student as a child in need of special education
services shortly after his enrollment at resulted in Student not receiving the special

% Finding #1.
% Finding #2.
30 Id.
31 Id.
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education services he was entitled to under his 10/05/09 IEP and as a result, he was denied a
FAPE because he did not receive the educational services he needed in order to access the
general education curriculum. The evidence was clear that Student avoided school and class
because he was unable to read and complete class assignments in the general education
curriculum.’?

Petitioner met her burden of proof that DCPS denied Student a FAPE by failing to
identify Student as a child in need of special education services while Student attended
during the 2010-2011 school year.

The second issue to be addressed is whether Student was denied a FAPE by DCPS failing
to develop an IEP while Student attended during the 2010-2011 school year.

As discussed under Issue #1, it is clear that Student had an existing IEP and required
special education services while attending but did not receive any. Pursuant to 34 C.F.R.
300.323(e), DCPS was required to develop, adopt, and implement a new IEP for Student, who
had transferred from School to , but
DCPS did not do so. In January 2011, Petitioner provided DCPS with a psycho-educational
evaluation that illuminated Student’s behavioral and academic difficulties along with a request to
review the evaluation, but DCPS did not respond to the request until late March 2011.>> DCPS’
failure to provide Student with an IEP while Student attended was a violation of the
IDEA.

As a result of not having an IEP while Student attended during the 2010-2011
school year, Student did not receive the special education services he was entitled to under the
existing 10/05/09 IEP and consequently he was denied a FAPE. The evidence was clear that
Student was functionally illiterate and incapable of doing any class work at all that required
reading and writing. Without an IEP, Student was deprived of all educational benefit because he
couldn’t read or write and couldn’t understand or participate in the most basic fundamentals of
the educational experience.

Petitioner met her burden of proof that Student was denied a FAPE by failing to develop
an IEP for Student while he attended Ballou during the 2010-2011 school year.

The third issue to be addressed is whether Student was denied a FAPE by DCPS failing
to provide Student with an appropriate placement at Ballou during the 2010-2011 school year.

Student has a very severe emotional disturbance, the inability to control aggressive
outbursts to perceived threats, a high level of irritability that cannot be adequately controlled by
medication, and Student was a danger to himself and others in December 2010 when he was
hospitalized at a psychiatric hospital as a result of responses given durin§ a psycho-educational
evaluation, and is still a danger to himself and others in the community.’* Student’s emotional
disability as it manifests itself with respect to academics was so maladaptive and severe that

32 Finding #5.
% Finding #6.
* Finding #4.
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academic achievement testing was terminated by the evaluator during a psycho-educational
evaluation in December 2010 in order to quell Student’s rising irritability.® And, that was
significant because it occurred in an extremely controlled environment of one room occupied by
a trained evaluator and Student. At the due process hearing, simple questioning about academic
abilities put Student into a tense and defensive emotional posture that was evident in his physical
demeanor: he appeared to be tightly coiled and ready to spring at the least non-threatening
stimulus.

The DCPS psychologist stated that “there is no way to plan educationally for a child if
the child is not attending class.” In this case, there are many serious impediments to proper
educational planning for Student. Student cannot read or write; he is functionally illiterate.
Student’s illiteracy causes him anxiety and irritability and makes him avoid school and class at
Ballou. Student’s anxiety and irritability can arise from the slightest provocation and Student
can easily misperceive threats and lash out aggressively and harm others. Everyday at Ballou,
Student encounters students who want to fight him and Student has been suspended for fighting.
And, Student’s irritability cannot be adequately controlled with medication. Without a doubt,
Student’s severe emotional disturbance affects his academic performance and interferes with
learning.

The level of random stimuli that Student would be exposed to at a public high school
placement combined with Student’s emotional profile dictates against continued placement at a
public high school. Student is unable to self-control his anger and rage and has admitted that he
has the capacity to kill while engaged in a fight.”® In the general public school environment,
Student is a loose cannon waiting to go off. In the general public school environment, Student
poses a danger to himself and others. For the safety of other students and Student, Student
requires a very controlled and calm school environment with intensive behavioral supports, small
size class, one to one academic assistance, and school based therapy with access to a
psychiatrist.>’ It would be irresponsible to Student and to society to decide anything less than
placing Student at School.

Most prevalent in the Hearing Officer’s Determination that is an inappropriate
placement and that Frost School is an appropriate educational placement for Student is that the
severity of Student’s emotional disturbance requires a highly structured calming environment
with intensive behavioral management supports in place. The group counseling twice a day, the
animal room that Student testified to would help him calm down, and the presence of a part-time
psychiatrist on staff is the crisis interverition type of educational environment that Student needs
to help protect himself and others.’® Without this type of intensive therapeutic environment,
Student will be unable to learn. Student currently is a danger to himself and others; he is a
person who misperceives threats, a person whose reactions to perceived threats takes the form of
violence and lashing out, and a person whose behavior cannot be self-regulated or regulated with
medication.

* Finding #5.
36 p.18.

*7 Finding #7.
*® Finding #8.
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The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1. The least restrictive environment
provisions of the IDEA require that to the maximum extent appropriate, children with disabilities
are to be educated with children who are nondisabled and removal of children with disabilities
from the regular educational environment should occur only if the nature or severity of the
disability is such that regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily. 34 C.F.R. 300.114.

34 C.F.R. 300.115 requires DCPS to provide Student with a placement along the
continuum of alternative placements that can meet Student’s educational needs. Special
education placements are to be made in the following order or priority; provided, that the
placement is appropriate for the student and made in accordance with the IDEA: (1) DCPS
schools, or District of Columbia public charter schools pursuant to an agreement between DCPS
and the public charter school; (2) Private or residential District of Columbia facilities; and (3)
Facilities outside of the District of Columbia. DCPS is not required to consider a private school
placement when appropriate public placement options are available. 38 D.C. Code 2561.02(c).

The Hearing Officer determines that a full-time nonpublic special education school, i.e.,

School, is the least restrictive environment and the most appropriate placement for
Student’s educational needs to be met at the present time. Student’s current IEP is insufficient to
meet his educational needs. School can meet Student’s educational needs that flow from
his severe and dangerous emotional disability; School accepts students with a primary
disability of Emotional Disturbance; and School is approved by the OSSE.” the
public school placement that Student currently has, comingles disabled with nondisabled peers
and is a difficult environment to emotionally navigate*’. The Hearing Officer determines that
continued placement of Student at poses a serious risk of serious harm to Student and
other students attending the school.

Petitioner met her burden of proof that Student was denied a FAPE by DCPS failing to
provide Student with an appropriate placement while Student attended during the 2010-
2011 school year.

ORDER

DCPS shall place and fund Student at Frost School within thirty (30) calendar days of the
date of this Order, with transportation.

IT IS SO ORDERED.

*° Finding #8.
“ Finding #3.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: April 30,2011 (s Virginia A. Dietrich

Hearing Officer
Copies to:

Petitioner (U.S. mail)

Petitioner’s Attorney: Sarah Tomkins, Esq. (electronically)
DCPS’ Attorney: Victoria Fetterman, Esq. (electronically)
DCPS (electronically)

SHO (electronically)
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HEARING OFFICER DETERMINATION
- BACKGROUND

The due process complaint was filed on February 13, 2011. The
matter was assigned to this hearing officer on February 15, 2011. A
resolution session was convened on March 31, 2011. Because the
resolution period expired prior to the resolution meeting, the hearing
officer’s decision is due on or before April 30, 2011. A prehearing
conference was convened on March 16, 2011. The due process hearing

was convened at the Student Hearing Office on April 13, 2011. The

! Personal identification information is provided in Appendix A.






hearing was closed to the public. The student's parent attended the
hearing and the student appeared briefly at the hearing but otherwise
did not attend. Six witnesses testified on behalf of the Petitioner and
three witnesses testified on behalf of the Respondent. Petitioner's
Exhibits 1-45 were admitted into evidence. Respondent's exhibits 1-12

were admitted into evidence.

JURISDICTION

This proceeding was invoked pursuant to the provisions of the
Individuals With Disabilities Education Act (hereafter sometimes
referred to as “IDEA”), 20 U.S.C. Section 1400 et seq.; Title 34 of the
Code of Federal Regulations, Part 300; Title 5-E of the District of
Columbia (hereafter sometimes referred to as “District” or “D.C.”)
Municipal Regulations (hereafter sometimes referred to as “DCMR”);

and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

PRELIMINARY MATTERS

All exhibits and testimony received into evidence and all

supporting arguments submitted by the parties have been considered.






To the extent that the evidence and arguments advanced by the parties
are in accordance with the findings, conclusions and views stated
herein, they have been accepted, and to the extent that they are
inconsistent therewith, they have been rejected. To the extent that the
testimony of various witnesses is not in accord with the findings as
stated herein, it is not credited.

Because the Petitioner requested a prospective private placement
as a portion of the relief in this case, the parties were requested to file
prehearing briefs concerning the issue when should a special education
hearing officer issue prospective private placement as relief for a
violation of IDEA. Both parties submitted briefs as to this issue and
said briefs have been considered. Because no violation of the act is
found herein, however, the hearing officer does not reach the question of

under what circumstances the hearing officer should award such relief

in the event that a violation is found.






ISSUES PRESENTED

The following three issues were identified by counsel at the
prehearing conference and evidence concerning these issues was heard
at the due process hearing:

1.  Did the January 20, 2011 IEP provide FAPE to the student/was
the school that the student attended able to implement the
January 20, 2011 IEP?

2. Was the functional behavioral assessment conducted for the
student and the behavioral intervention plan developed on
January 20, 2011 appropriate?

3. Did Respondent fail to timely provide an occupational therapy

evaluation and a Woodcock-Johnson IIT assessment?

FINDINGS OF FACT

After considering all of the evidence, as well as the arguments of
counsel, I find the following facts:
1.  The student is a special education student who attended one of
Respondent’s schools for the 2010-2011 school year. (Stipulation

by counsel on the record) (References to exhibits shall hereafter be






referred to as “P-1,” etc. for the Petitioner’s exhibits, “R-1,” etc. for
the Respondent’s exhibits and “HO-1,” etc. for the hearing officer
exhibits; references to testimony at the hearing is hereaftér
designated as “T”.)

The student had an independent psychological evaluation on May
29, 2009. (Stipulation by counsel on the i'ecord)

The student’s most recent IEP i1s dated January 20, 2011.
(Stipulation by counsel on the fecord)

The January 20, 2011 IEP provides that the student will receive
30 hours per week of specialized instruction outside the general
education environment, plus 90 minutes per week of behavioral -
support outside the general education environment and 60
minutes per week of speech language therapy outside the general
education environment. (Stipulation by counsel on the record; P-5)
There was an IEP meeting for the student on September 28, 2010
that also resulted in an IEP. (Stipulation by counsel on the
record; P-8)

On July 12, 2010, the student’s mother and Respondent entered

into a settlement agreement and signed the settlement agreement






on the same date. Said settlement agreement disposed of a
previous due process complaint filed by Petitioner.  Said
settlement agreement includes a waiver that states: “(t)his
settlement agreement is in full satisfaction and settlement of all
the claims contained in the pending complaint, including those
claims under IDEA and § 504 the parent now asserts or could
have asserted within the statute of limitations as of the date of the
signed settlement agreement.” (R-2)

An TEP team meeting for the student was convened on January
20, 2011. Present at said meeting were the student’s
grandmother, the special education teacher that Worked with the
student, the counselor who worked with the student, a school
psychologist, the school principal, and a speech language
pathologist who participated by telephone. Said IEP contains
present levels of performance and goals for the student. Said IEP
requires 30 hours per week of specialized instruction outside the
general education setting, 90 minutes per week of behavioral

support services outside the general education setting and 60

minutes per week of speech language pathology outside the






10.

general education environment. At the meeting to develop the
IEP, the student’s teacher noted the student’s progress with
regard to his academics, and the counselor who works with the
student on his behaviors noted the student’s behavioral progress.
R-5; P-7)

All who attended the January 20, 2011 IEP team meeting agreed
tha;1t the contents of the IEP, the level of services, the goals, and
present levels were appropriate. Petitioner’s educational advocate
did express a statement that Petitioner would prefer to have the
student attend the specific private school because said private
school was more likely to employ physical restraints immediately
as a first course of action, but no one at the meeting disagreed
with the IEP. The student’s grandmother, who was acting on
behalf of the parent at the meeting, signed her agreement to the
IEP. (T of Respondent’s special education coordinator; P-5; R-5)
The student made significant academic progress under his IEP.
(T of Respondent’s special education teacher; R-5; R-3)

The student made progress toward all of the IEP goals that were

introduced under his January 20, 2011 IEP and his previous IEP"






11.

12.

13.

for the first and second advisory marking periods for the 2010-
2011 school yeér. (R-9; R-10; T of Respondent’s special education

teacher)

The student has made significant progress with respect to his

behavioral and emotional issues under his January 20, 2011 IEP.
(T of Respondent’s counselor; T of Respondent’s special education
teacher; R-3; R-5; R-10)

When the student becomes frustrated, he tends to shut down and
sometimes exits the classroom. (T of Petitioner’s educational
advocate; T of the student’s mother; T of Respondent’s special
education teacher)

For the period between May 26, 2010 and December 15, 2010, the
student received numerous disciplinary referrals, as well as trips
to the alternative behavior classroom, a separate room used for
seclusion purposes. (T of Respondent’s special education teacher;
T of Respondent’s counselor; P-35; P-34; P-33; P-32; P-31; P-30;

P-29; P-28; P-27; P-26; P-25; P-24; P-23; P-22; P-21; P-20; P-19; P-

18; P-17; P-16)






14.

15.

16.

17.

18.

Beginning in January of 2011, the student’s behavior improved
significantly. The student became less likely to walk out of the
classroom when frustrated. Instead, he would ask for time out or
would ask to see his counselor more frequently. The behaviors of
the student have shown progress during the current school year.
(T of Respondent’s special education teacher; T of Respondent’s
counselor; R-5; R-10)

Respondent conducted a functional behavioral assessment upon
the student on approximately January 20, 2011. (R-8)

Respondent developed a behavioral intervention plan for the
student on approximately January 20, 2011. (R-7; T of
Respondent’s counselor)

In addition to the behavioral intervention plan, Respondent also
maintained an individual crisis management plan for the student.
(P-10; T of Respondent’s counselor)

Respondent provided more emotional support services to the
student than the 90 minutes per week required by the student’s

IEP. The extra emotional support consisted of services as needed,

as well as group counseling and other services offered to all






19.

20.

21.

22.

students at the special school that the student attended. The
additional services benefitted the student and did not harm him.
(T of Respondent’s counselor; R-6)

Respondent’s the special education teacher works directly with the
student in a small classroom with seven students, the teacher, an
instructional aide and two other aides. Respondent’s the special
education teacher provides one on one instructional services to the
student in each of his academic areas. (T of Respondent’s special
education teacher).

The functional behavioral assessment conducted for the student
by Respondent on approximately January 11, 2011 was conducted
by qualified personnel. (T of Respondent’s counselor; R-8)

The behavioral intervention plan developed by Respondent for the
student on dJanuary 20, 2011 was developed by qualified
personnel. (T of Respondent’s counselor; R-7)

The IEP developed by Respondent for the student on January 20,
2011 was appropriate and was reasonably calculated to confer

educational benefit. (Record evidence as a whole)

10






23.

24.

25.

26.

27.

The behavioral intervention plan developed by Respondent for the
student on January 20, 2011 was reasonably calculated to address
the student’s behaviors. (Record evidence as a whole)

On or about November 24, 2010, Petitioner’s educational advocate
requesped that Respondent provide an occupational therapy
evaluation and a Woodcock-Johnson III assessment for the
student. (T of Petitioner’s educational advocate; P-37)

The request for the assessments of an occupatiénal therapy
evaluation and a Woodcock-Johnson assessment by Petitioner
included a consent form that was stale, having been signed in
2009. (T of special education coordinator; T of Petitioner’s
educational advocate)

On December 16, 2010, Respondent’s special education
coordinator wrote to Petitioner’s attorney requesting that the
parent appear in person to complete the appropriate consent form.
(P-43)

On February 23, 2011 and February 24, 2011, counsel for

Petitioner wrote to Respondent’s special education coordinator to

11






28.

29.

30.

again request the Woodcock-Johnson assessment and occupational
therapy evaluation. (P-37; P-36)

Respondent’s special education coordinator sent additional
consent forms home with the student and emailed consent forms
to the parent and mailed consent forms to the parent through the
United States Postal Service. (T of Respondent’s special education
coordinator)

Respondent never received any current consent form from
Petitioner, and Respondent has not begun to conduct the
Woodcock-Johnson assessment or the occupational therapy
evaluation requested by the parent. Respondent has no objection
to conducting such assessments upon receipt of a current consent
form. (T of Respondent’s special education coordinator)

The student visited a private school for purposes of potential relief
in this proceeding if Petitioner were to prevail. During the visit to
the private school, the student got into a fight with one of the
other students. The staff at the private school restrained the
sfudeht. The private school has accepted the student. (T of the

student; P-38)
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CONCLUSIONS OF LAW

Based upon the evidence in the record, the arguments of counsel,

as well as my own legal research, I have made the following

Conclusions of Law:

1.

The United States Supreme Court has established a two-part test
for determining whether a school district provides a free and
appropriate public education (hereafter sometimes referred to as
“FAPE”) to a student with a disability. There must be a
determination as to whether the schools have complied with, the
procedural safeguards as set forth in the Individuals with
Disabilities Education Act, 20 U.S.C. §§1400 et seq. (hereafter
sometimes referred to as “IDEA”) and an analysis of whether the
Individualized Educational Plan (hereafter sometimes referred to
as "[EP") is reasonably calculated to enable a child to receive some

educational benefit. Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102

S. Ct. 3034, 553 IDELR 656 (1982); Kerkham v. Superintendent

D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April

26, 1991).

13






A local education agency, such as Respondent, is not required
under IDEA to maximize the potential of a student with a
_ disability; all that is required is that Respondent provide the‘ basic
floor of educational opportunity. An Individualized Educational
Program is not a guarantee that the student will be successful.

Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102 S. Ct. 3034, 553

IDELR 656 (1982); Kerkham v. Superintendent D.C. Public

Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April 26, 1991).

A procedural violation of IDEA only results in actionable relief
when the violation substantively affects the student by causing
educational harm or where it seriously impairs the parent’s right

to participate in the IEP process. Lesesne ex rel BF v. District of

Columbia, 447 F.3d 828, 45 IDELR 208 (D.C. Cir. May 19, 2006);

IDEA § 615(H)(3)(E)Gi).
A party to a due process hearing is precluded by the doctrines of
res judicata and/or collateral estoppel from asserting claims that

have previously been litigated or resolved through a settlement

agreement. JG by Stella G v. Baldwin Park Unified Sch Dist 55

IDELR 2 (CD Calif 8/11/10); Theodore ex rel AG v. District of

14






Columbia 55 IDELR 5 (D DC 8/10/10); See also UNPUBLISHED

Davis v. Hampton Public Schs 55 IDELR 122 (4th Cir

10/1/10)(Note this decision is unpublished, and although on
point may not have precedential value.) When the parties to an
IDEA due process complaint enter into a settlement agreement,
the parties must comply with the terms of said settlement

agreement. State of Missouri ex rel St Joseph’s Sch Dist v.

Missouri Dept of Elementary & Secondary Educ 54 IDELR 124

(Missouri Ct App 3/30/10); Springfield Local Sch Dist Bd of Educ

v. deffrey B 55 IDELR 158 (ND Ohio 10/25/10). See, IDEA §§

615(e), 615(f)(1)(B); and 34 CFR §§300.506(b)(7),300.510(d).
Except for certain cases involving improper discipline, IDEA does
not require a local education agency, such as Respondent to

develop a behavioral intervention plan for a student with a

disability. IDEA §615(k)(1)(F); 34 C.F.R. §300.530(f); Lathrop R-II

Sch Dist v. Gray ex rel DG 611 F.3d 419, 54 IDELR 276 (8th Cir
7/2/10). Where a student with a disability has behaviors that
1mpede his learning or that of others, the student’s IEP team must

consider the use of positive behavioral interventions and supports

15






and other strategies to address those behaviors. IDEA

§614(d)(3)(B)(i); 34 C.F.R. §300.324(a)(2)(i); Lathrop R-II Sch Dist

v. Gray ex rel DG 611 F.3d 419, 54 IDELR 276 (8th Cir 7/2/10)

6. After a parent request for a reevaluation, a school district must
either provide the evaluation or issue a prior written notice within
a reasonable period of time. IDEA § 614(c); 34 CFR § 300.303,
300.305; See, Analysis of comments on federal regulations 71 Fed.
Register Nd 156 at page 46640 (August 14, 2006). Before a
reevaluation may be conducted, the parent must provide consent
for the evaiuation. IDEA §614(a); 34 CFR § 300.300. Here the
parent failed to provide consent for the evaluation.

DISCUSSION

Merits

Issue No. 1: Was the January 20, 2011 IEP for the student

appropriate/was the school at which Respondent assigned the student

able to implement his IEP?

Petitioner has phrased this issue differently throughout the case.
In closing argument, counsel for Petitioner argued that the student has

attended the particular school he is now at for four years and he has

16






made little to no progress. Also in support of his argument, Petitioner
has cited the evaluation reports by a social worker and a psychologist
fro‘m 2009, as well as the testimony of the social worker and the
psychologist.

The United States Supreme Court has established a two-part test
for determining whether a school district has provided FAPE to a
student with a disability. There must be a determination as to whether
the schools have complied with the procedural safeguards as set forth in
the Individuals with Disabilities Education Act and an analysis of
whether the Individualized Educational Plan is reasonably calculated to

enable a child to receive some educational benefit. Bd. of Educ, etc. v.

Rowley, 458 U.S. 178, 102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkham

v. Superintendent D.C. Publié Schools, 931 F.2d 84, 17 IDELR 808

(D.C. Cir. April 26, 1991).

Petitioner presented the testimony of the social worker who
evaluated the student in 2009. She testified that the student’s
educational placement was not appropriate because he may not be
working to his “fullest potential.” Similarly, her report recommended

that the student’s educational placement be reviewed because he might
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not be working to his fullest potential. Also, the psychologist who
evaluated the student in 2009 testified that a more therapeutic program
with more supports might be “better equipped” to address the student’s
emotional issues. The psychologist’s report noted that the student
should receive additional accommodations in order to makes his
academic experience “as meaningful as possible.”

The credibility of Petitioner's witnesses in this regard is
diminished by virtue of the fact that they have employed the wrong
standard. IDEA does not require that a school district such as
Respondent maximize the potential of a student with a disability, or
that it provide the best program, rather all that is required is that an
IEP be providéd that is reasonably calculated to provide educational
benefit. The United States Supreme Court has established a two-part
test for determining whether a school district provides a free and
appropriate public education (hereafter sometimes referred to as
“FAPE”) to a student with a disability. There must be a determination
as to whether the schools have complied with the procedural safeguards

as set forth in the Individuals with Disabilities Education Act, 20

U.S.C. §§1400 et seq. (hereafter sometimes referred to as “IDEA”) and






an analysis of whether the Individualized Educational Plan (hereafter
sometimes referred to as "IEP") is reasonably calculated to enable a

child to receive some educational benefit. Bd. of Educ, etc. v. Rowley,

458 U.S. 178, 102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v.

Superintendent D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C.

Cir. April 26, 1991).

Moreover, to the extent that, assuming arguendo, the 2009 reports
by the social worker and psychologist offered by Petitioner, and the
accompanying testimony from the witnesses to support said exhibits,
were to be deemed to support an alleged denial of FAPE, such evidence
1s nonetheless stale. On July 12, 2010, the student’s mother and
Respondent entered into a settlement agreement. As a part of said
settlement agreement, Petitioner agreed to waive certain rights. The
waiver states as follows: “(t)his settlement agreement is in full
satisfaction and settlement of all the claims contained in the pending
complaint, including those claims under IDEA and § 504 the parent
now asserts or could have asserted within the statute of limitations as
of the date of the signed settlement agreement.” Said settlement

agreement was signed on July 12, 2010. Accordingly, assuming
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arguendo that the reports of the psychologist and the social worker
might support a denial of FAPE, said evidence existed befofe July 12,
2011, and, therefore, is stale, and Petitioner has waived any right to
claim a violation of the Act based thereupon.

In addition, Petitioner argues that the IEP is not appropriate
because Respondent provides more behavioral and emotional support
services than the IEP calls for. Although this argument seems to be
inconsistent with Petitioner's request for a prospective private
placement and a more restrictive setting, the argument is nonetheless
considered. It was the testimony of Respondent’s counselor that the
student does in fact receive more emotional support than is required by
his IEP. The school the student attends is a full-time special education
school primarily serving students with emotional and behavioral
problems. Accordingly, tilere are a number of services that the student
receives, such as group counseling or other emotional support services,
that are not counted toward the 90 minutes per week of emotional
support services, or counseling, that the student receives pursuant to
his IEP. Petitioner provides no explanation as to how the student’s

receiving additional emotional support harms him. It is concluded

20






emphatically that Respondent’s providing more help to the student with
regard to his behaviors is not a violation of IDEA.

Even assuming arguendo, however, that Respondent’s providing
more emotional support to the student than the number of hours stated
on his IEP is somehow a procedural violation of the Act, it is
nonetheless not actionable. A procedural violation of IDEA is not
actionable without a showing of either educational harm to the student
or an injury to his parent’s right to participate in the process. Lesesne

ex rel BF v. District of Columbia, 447 F.3d 828, 45 IDELR 208 (D.C. Cir.

May 19, 2006); IDEA § 615(f)(3)(E)(ii). In the instant case, Petitioner
has showed no harm to the student as a result of Respondent giving
him more emotional support services. In addition, Petitioner has not
alleged any impairment of the student’s mother’s right to participate in
the IEP process. Accordingly, this argument is rejected.

Although the due process complaint alleges that the school
attended by the student cannot implement his IEP, Petitioner
presented no evidence concerning this issue. It is assumed, therefore,

that Petitioner has abandoned this issue.
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In contrast to the testimony of Petitioner’s witnesses, Respondent
called witnesses who testified persuasively and credibly that the
student is making educational progress. The counselof who works
directly with the student to provide his emotional support services
testified that the student is making educational progress, as well as
significant progress with regard to his behavioral and emotional issues.
In addition, the testimony of the special education teacher who works
directly with the student in a small classroom with seven students, the
teacher, an instructional aide and two other aides, and provides one on
one instructional services to the student in each of his academic areas,
testified that the student is making progress on his academic goals.
The testimony of Respondent’s witnesses in this regard is supported by
the documentary evidence in the record. The progress reports for the
first advisory and second advisory marking periods for the student, as
well as two sets of meeting notes from the IEP/MDT team kept by
Respondent all support that the student is making significant progress
on his behavioral and emotional goals and is making some progress on

his academic goals. To the extent that the testimony of Respondent’s

witnesses conflicts with the testimony of Petitioner’s witnesses, it is






deemed that the testimony of Respondent’s witnesses is more credible
and persuasive because of the factors outlined above.

Accordingly, it is concluded that the student made progress on his
academic goals and emotional issues under’the IEP developed for him
on January 20, 2011. The arguments raised by Petitioner with regard
to this issue are rejected.

Petitioner has not carried her burden with respect to this issue.
Respondent has prevailed with regard to this issue.

Issue No. 2: Is the functional behavioral assessment in the

behavioral intervention plan that was developed for the student on or

about January 20, 2011 appropriate?

Petitioner argued in closing argumént that the functional
behavioral assessment and behavioral intervention plan prepared by
Respondent are not appropriate because they were not developed by the
counselor who works directly with the student in providing his
emotional support services. Petitioner contends that they were not
appropriate because they were not written or conducted by the person

most qualified to do so. This argument makes no logical sense and it is

not supported in any way by caselaw, statutes or regulations. A school






district is not required to conduct assessments or develop behavior
plans by hiring the person most qualified to do so. So long as the person
who conducts the assessments and develops the plans are qualified to
do so, Respondent has complied with the law. 34 C.F.R. §
300.304(c)(iv). Petitioner’s argument with respect to the most qualified
evaluator or plan developer is rejected.

The argument that seems to be presented by Petitioner, or at least
which may be surmised from the questioning of Petitioner’s educational
advocate, is that the behavioral intervention plan, and the underlying
functional behavioral assessment are not appropriate because the
student’s behaviors continued after the documents were developed.
IDEA does not require a local education agency such as Respondent to
guarantee the results of an IEP or a behavioral intervention plan. Bd.

of Educ., etc. v. Rowley, 458 U.S. 178, 102 S. Ct. 3034, 553 IDELR 656

(1982); Kerkham v. Superintendent, D.C. Public Schools, 931 F.2d 84,

17 IDELR 808 (D.C. Cir. April 26, 1991). Instead, what is required is
that an IEP, or a BIP, be reasonably designed to address the student’s

behaviors. IDEA §614(d)(3)(B)(1); 34 C.F.R. §300.324(a)(2)(i); Lathrop
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" R-II Sch Dist v. Gray ex rel DG 611 F.3d 419, 54 IDELR 276 (8th Cir

7/2/10)

The real question, therefore, is whether the student’s behavioral
intervention plan and functional behavioral assessment were
reasonably designed to address the student’s behaviors._ It was the
credible and persuasive testimony of Respondent’s witnesses that the
student has made significant progress with regard to his behaviors.
The counselor who works with the student directly on his behavioral
support services testified that the studeht has made significant
progress. In addition, the special education teacher who works directly
with the student testified that he has made good progress on his
behaviors since the beginning of the school year. She testified quite
credibly and persuasively that at the beginning of the year, when
frustrated, the student would shut down and sometimes exit the
classroom. However, later in the school year, and specifically beginning
in January, when the student would become frustrated, he would more
likely ask to have a time out or time to talk to his counselor rather than
shutting down, leaving the classroom or engaging in any type of violent

behavior. Moreover, the credible testimony of the counselor and the
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special education teacher in this regard is corroborated by the
documentary evidence showing that the student made progress with
regard to his behavioral issues. Accordingly, it is concluded that the
behavioral intervention plan developed by Respondent for the student
on approximately January 20, 2011 was reasonably designed to deal
with the student’s behavioral issues. The behavioral intervention plan
developed by Respondent for the student was appropriate.

Petitioner has not met her burden with respect to this issue.
Respondent has prevailed with regard to this issue.

Issue No. 3: Did Respondent fail to conduct a Woodcock-Johnson

assessment and an occupational therapy evaluation within a reasonable

period of time after a request by the parent?

It is uncontested that on or about November 24, 2010, Petitioner’s
educational advocate requested an Qccupational therapy evaluation and
a Woodcock-Johnson IIT assessment for the student. On December 16,
2010, Respondent’s special education coordinator wrote to counsel for
Petitioner stating that Respondent was prepared to conduct the
requestéd assessments, but requested that the parent appear in person

to provide written consent on the appropriate form. The student’s
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mother testified that she signed a consent form at the January 2011
IEP team meeting, and that she provided a consent form with the
original request for the documents. Respondent’s special education
coordinator testified that the consent form with the original request was
stale because it was signed in 2009, and that she did not receive any
conseht form from the parent at the January meeting. Respondent’s
special education coordinator testified that she sent home consent forms
with the student, and that she emailed them and mailed them through
the post office to the student’s mother.

On February 24, 2011 and on February 23, 2011, counsel for
Petitioner sent letters to Respondent’s special education coordinator
inquiring regarding said evaluations. In the February 24, 2011 letter,
counsel for Petitioner refers twice to correspondence from the special
education coordinator dated “February 24, 2011.” Inasmuch as these
two references appear to be errors because the letter sent by counsel
was dated the same date, it is concluded that they refér instead to the

December 16, 2010 letter from the special education coordinator to

counsel for Petitioner. In the February 24, 2011 letter, counsel for






Petitioner objects to the requirement that the student’s mother appear
in person to sign the consent forms.

The testimony and other evidence referred provided by the parties
with regard to this issue is conflicting. Because ‘the testimony of
Respondent’s witnesses is more credible than the testimony of
Petitioner’s witnesses, because of the factors outlined with regard to the
previous issues, as well as the evasive demeanor of Petitioner’s
educational advocate on cross-examination, it is concluded that the
testimony of Respondent’s witness with regard to this issvue 1S more
credible and persuasive than the testimony of Petitioner’s witness. It
should be noted that the dobumentary evidence in the record does not
include any of the consent forms referred to by either party with regafd
to this issue. Accordingly, the documentary evidence does not help with
regard to resolving the potential conflict. Accordingly, based upon the
credibility of witnesses and the persuasive testimony of Respondent’s
witnesses in general, and the demeanor of all of the witnesses who

testified, it is concluded that Petitioner has not provided a valid consent

for the evaluations.






In view of the fact that Respondent has agreed to conduct the
assessments, however, Respondent should immediately send a the
current consent form to counsel for Petitioner, and Petitioner should
complete the form and submit it in order to accomplish the assessments.

That having been said, however, the hearing officer is troubled by
the apparent suggestion by Respondeht’s special education coordinator
that the student’s mother must appear in person at the school to fill
out a consent form. Parents who work for a living, such as the student’s
mother, may find it difficult to appear in person to fill out forms for
Respondent. A requirement that the student’s parent appear in person
at the school does not seem to be consistent with the spirit or the letter
of IDEA. The special education coordinator explained in her testimony,
however, that there were other matters that the parent needed to take
care of in person and that her letter mentioned an in person appearance
for that reason. It should be made clear to the parent that there is no
requirement that she appear at the school in person in order to provide
consent. Nonetheless, the proper consent forms must be completed

before the assessments can be conducted, so the parties should
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accomplish this, since all apparently agree that the assessments should
be conducted.
The Petitioner has failed to carry her burden with respect to this

1ssue. The Respondent has prevailed with regard to this issue.

ORDER
Based on the foregoing, it is HEREBY ORDERED that all relief
requested by the instant due process complaint is hereby denied, and

the complaint filed herein is dismissed with prejudice.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative décision in this matter. Any party
aggrieved by the Findings and/or Decision may bring a civil action in
any state court of competent jurisdiction or in a District Court of the
United States without regard to the amount in controversy within
ninety (90) days from the date of the Decision of the Hearing Officer in

accordance with 20 USC §14511)(2)(B).

Date Issued: April 30, 2011 /s/ James Genl

James Gerl,
Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

on behalf of
Petitioner,
Hearing Officer: Kimm Massey, Esq.™~
v ur
Case No: 3
DISTRICT OF COLUMBIA PUBLIC SCHOOLS,
Respondent.
HEARING OFFICER DETERMINATION
BACKGROUND AND
PROCEDURAL HISTORY
Student is a year-old female, who currently attends a DCPS middle school. Student’s

most recent IEP identifies her primary disability as specific learning disability (“SLD”) and
requires her to receive 20 hours per week of specialized instruction outside of general education
and 45 minutes per week of behavioral support services.

On February 18, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that
DCPS failed to implement Student’s IEP at her current school, place Student in an appropriate
school that could or would implement her IEP, and develop an appropriate IEP or ensure an
appropriate school that provides full-time services out of general education. As relief for these
alleged denials of a free appropriate public education (“FAPE”), Petitioner requested a full-time
IEP or an Order requiring DCPS to develop one; and an Order requiring DCPS to begin fully
implementing Student’s IEP within one school day and provide written evidence of same or fund
and provide transportation for a different school, fund placement and provide transportation to
one of several specified nonpublic full-time special education schools, convene an MDT meeting
within 10 days, and award appropriate compensatory education.

On February 28, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS
conceded that Student had received some of her specialized instruction in a general education






setting and some outside general education for a portion of the year, but asserted that Student is
now receiving all of her specialized instruction outside of general education. DCPS further
asserted that Student’s poor attendance during the current school year has impeded her ability to
access the curriculum, and DCPS denied that there has been a denial of FAPE.

On March 25, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. The hearing
officer issued the Prehearing Order on March 28, 2011.

By their respective disclosure letters dated March 31, 2011, Petitioner disclosed thirty documents
(Petitioner’s Exhibits 1 — 30), and DCPS disclosed DCPS-1 through DCPS-5.

The hearing officer convened the due process hearing on April 7, 2011.' All disclosed
documents were admitted without objection. Thereafter, the hearing officer received opening
statements, testimonial evidence, and closing statements before concluding the hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEIA”), 20 U.S.C.

§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issue to be determined is as follows:
1. -Did DCPS fail to implement Student’s current IEP?

2. Did DCPS fail to provide an appropriate location of services for Student to the extent
that the current location either cannot or will not implement the IEP?

3. Did DCPS fail to provide an appropriate IEP and school because a full-time out of
general education IEP and school are needed?
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Studentis years old and she attends  grade at a DCPS public school.>

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.
? Testimony of Student.






2. Student has been receiving special education services since 2" grade, and she has been in
DCPS the entire time.?

3. Student’s current IEP is dated February 14, 2011. The IEP identifies Student’s primary
disability as SLD, and it requires Student to receive 20 hours per week of specialized
instruction outside general education and 60 minutes per week of behavioral support

~ services outside general education.*

4. Student’s previous IEP, dated July 7, 2010, listed SLD as Student’s primary disability
and required Student to receive 20 hours per week of specialized instruction outside
general education and 120 minutes per month of behavioral support services outside
general education.’ |

5. Student’s June 1, 2009 IEP identified Student’s primary disability as ED and required
Student to receive 20 hours per week of specialized instruction outside general education
and 45 minutes per week of behavioral support services outside general education.®

6. Student’s January 22, 2008 IEP identified her primary disability as LD (writing, reading,
mathematics) and required Student to receive 15 hours specialized instruction per week
with a special education teacher. While receiving services under that IEP during the first
quarter of SY 2008/09, Student received the following grades: an F in English due to
excessive absences and non-completion of assignments; a C in Mathematics due to poor
behavior and non-completion of class assignments; a C- in Art due to excessive absences;
an F in World History and Geography/The Ancient World due to poor behavior and non-
completion of assignments.

7. Student’s scores on an updated comprehensive educational evaluation administered on
May 7, 2009 suggested that she has global deficiencies in all areas of academic
achievement, including reading, mathematics, written language, and oral language.
Similarly, Student’s scores on a psychological evaluation administered on April 20, 2009
were in the Very Low Range for overall intellectual ability and intentional cognitive
processing, and in the Low Average range for automatic cognitive processing. Based on
Student’s test scores, the evaluator who prepared Student’s June 2, 2009 clinical
evaluation determined that Student “meets diagnostic criteria for Learning Disorder NOS,
as she evidences academic problems in mathematics, Reading, Written Language, and
Oral language that together, significantly impact her ability to learn in a general
education classroom. Her compromised abilities require the use of a full time special
education curriculum.”®

3 Testimony of Parent.

* DCPS-2.

> DCPS-1.

8 petitioner’s Exhibit 3.

7 See Petitioner’s Exhibit 4.
8 Petitioner’s Exhibit 4.






8.

10.

11.

12.

Based on the results of Student’s May 7, 2009 clinical evaluation, the evaluator also
determined that Student meets the criteria for Depressive Disorder Not Otherwise
Specified, Attention Deficit/Hyperactivity Disorder (“ADHD”), Combined Type, and
Oppositional Defiant Disorder. The evaluator found clear evidence that the ADHD and
Oppositional Defiant Disorder symptoms cause clinically significant impairment in
Student’s educational/academic and social functioning.9

At the end of SY 2008/09, Student received final grades of D in ELA (English/Language
Arts?), Math, Art 7, and Science, and a final grade of B in Computer Applications.m

Student’s performance on a September 2, 2009 speech/language evaluation suggested
that Student has poor mastery of word meanings in spoken language and revealed
significant deficits in the ability to make inferences and use the process of deduction to
determine the meaning of words within a context. These deficits could interfere with
Student’s ability to mentally generalize and think abstractly, understand analogies, use
complex forms of language inclusive of metaphors and sarcasm, and reason flexibly and
verbally through complex problems. Student’s performance on the evaluation also
suggested below average skills in the acquisition and storage of vocabulary and limited
world knowledge, but a strength in the area of pragmatics. Overall, Student’s scores
suggested deficits that could negatively impact her oral language, written language, and
reading skills."!

Student’s performance on a September 8, 2009 administration of the Vineland-II
assessment revealed that Student does not meet the criteria for mental retardation. '?

Student floundered in middle school until 8" grade during SY 2009/10, when she was
placed in a self-contained special education class on a full-time basis. She stayed in the
same classroom all day, except during physical education, with the same 7 to 8 students
each day. Student liked her teacher in the self-contained class because he would assist
her whenever she raised her hand and said she did not understand. In fact, the teacher
would come to her right away before he went back to the board to continue teaching. By
contrast, Student’s social studies and math teachers during the current year do not provide
her with help when she raises her hand. Moreover, before Student’s schedule changed in
February, her previous teachers weren’t giving her the help she needed either. During SY
2009/10, Student’s teacher in the self-contained classroom was a good fit for her because
she received full attention, more help, and all of the details she needed. Student would
like to have a situation like that again because she needs more attention and more staying
in one class where things are explained to her. Most of her teachers this year won’t come
to her when she raises her hand, won’t repeat the instruction when she raises her hand
and/or won’t give her the full details she needs.'?

°Id
1 See Petitioner’s Exhibit 11.

"' petitioner’s Exhibit 11.

12 petitioner’s Exhibit 12.

1 Testimony of Parent; testimony of Student.






13. DCPS’s records show that between the start of SY 2010/11 on August 16, 2010 through
March 25, 2011, Student was absent for 26 of the 129 school days. Parent acknowledges
that Student was absent for two weeks due to a rash called Fifth disease. Other than that,
however, Parent reports that she sent Student to school every day with a bus pass. It was
only recently that Parent learned that Student sometimes does not go to school either
because of arguments with peers or because she does not understand what’s going on in
school, but the school has never sent any notes home about Student’s absences, and
DCPS did not mention the absences at Student’s most recent IEP meeting. Student
admits that she sometimes skips classes by elther wandering the halls at school or going
to a friend’s house instead of going to school.'*

14, Prior to Student’s February 14, 2011 MDT meeting, Student’s daily class schedule
consisted of the following classes: Reading 180 (a combined reading and writing class
with 6 special education students); Math (a non-special education class); Lunch; Math
again; and Science (non-special education class). Hence, Student was receiving
approximately 7.5 hours of specialized instruction per week in her Reading 180 class.
During Student’s February 14, 2011 MDT meeting, Parent learned for the first time that
DCPS was not providing Student with the specialized instruction and behavioral support
services she is entitled to receive under her IEP. Subsequent to the February 14, 2011
MDT meeting, Student’s class schedule was changed. Now, on Mondays, Wednesdays,
Thursdays and Fridays, Student takes English (special education class), Science/Reading
(special education class), Social Studies (non-special education), Lunch, back to Social
Studies, and Math/Algebra (special education class). On Tuesdays, Student takes
General Education English, General Education Science, General Education Social
Studies, Lunch and Algebra (a non-special education class with only special education
students). Student’s new schedule is a modified inclusion schedule. The Tuesday
general education classes are necessary so that Student and her classmates can receive
Carnegie Units toward graduation, because the special education teacher who teaches the
students on Monday and Wednesday through Friday is not content-area certified. With
the new schedule, Student i is now receiving 18 hours per week of specialized instruction
outside of general education.'®

15. Student did not receive any counseling services at the beginning of SY 2010/11.
Subsequent to the February 14, 2011 MDT meeting, Student went to see the school
counselor approximately every other day, but the visits took place at Student’s initiative
only because the counselor never went to plck up Student for counseling. In any event
the counselor left after Student had been going to see her for approximately two weeks.'®

16. Student has been accepted to attend a private full-time special education school located
outside of the District of Columbia. The school services 112 students in 1 building. The
students in the upper school primarily have an ED classification, but some of the students
have LD, OHI, SLI and multiple disability classifications. The school offers a cafeteria,
4 computer labs, a library, a gymnasium, and a large area outside with, inter alia, a

1 s DCPS-3; testimony of Parent; testimony of Student.
Testlmony of Parent; testimony of Student; testimony of special education teacher; see Petitioner’s Exhibit 25.
'® Testimony of Student;






playground and basketball courts. Staff members at the school include 1 nurse, 8 clinical
psychologists and 1 psychiatrist. The upper school also has 6 behavior counselors and 1
behavior counseling center. The school offers the District of Columbia curriculum to
children from the District, with an option to obtain either a diploma or a certificate. The
school has a Certificate to Operate from OSSE, and OSSE has approved the school’s
rates of approximately per day for 183 days of instruction per year. All students in
the school have a behavior management plan, students must be in the correct room at all
times, behavior counselors patrol the hallways, and all students are escorted from one
room to another as the students are not allowed to be in the hall by themselves. If
students are truant, the school makes contact with parents, gives incentives for
attendance, and even calls students in the mornings or sometimes goes to pick students up
and bring them to school. Each classroom in the upper school has a lead teacher and at
least one teaching assistant. All head teachers are certified to teach special education and
some are certified in their content areas as well. All of the students at the school are
disabled. Parent thinks the school would be a good place for Student because most of the
students there are LD, so the school will know how to deal with Student and Student will
feel more comfortable there. Moreover, Student would get the extra attention she needs,
Student could stay there until she graduates, and the school has a fashion program, which
is something Student would really enjoy and would provide Student with incentive to
attend school. Student wants to go to the school as well, because they understand her
there. Student believes she will do better and not skip classes at the school.!”

17. On March 1, 2011, DCPS provided Petitioner with written authorization for 40 hours of
independent tutoring services for Student as compensatory education intended to either
compensate or partially compensate for DCPS’s failure to fully implement Student’s IEP

durln%SSY 2010/11. Parent has decided to access the tutoring for Student during summer
2011.

18. Petitioner is requesting an additional 144 hours of tutoring services, which represents 4
hours of tutoring per week for one full school year (36 weeks), as compensatory
education for DCPS’s failure to implement Student’s IEP from the start of SY 2010/11
through the date of the February 2011 MDT meeting. Petitioner’s educational advocate
is of the opinion that Student needs intensive recovery tutoring after failing first semester,
but Parent has not received any report cards or progress reports for Student during SY
2010/11 and is unsure of Student’s grades.'”

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

17 Testxmony of private school assistant educational director, testimony of Parent, testimony of Student.
Petltloner s Exhibits 22 and 25; DCPS-4; testimony of advocate.
' Testimony of advocate; testimony of Parent.






Implementation of IEP

The FAPE required by IDEA is tailored to the unique needs of a disabled child by means of an
IEP. Board of Education of the Hendrick Hudson Central School District, Westchester County,
et. al. v. Rowley, 458 U.S. 176 (1982). Hence, IDEA defines a FAPE as special education and
related services that, inter alia, are provided in conformity with an IEP. 34 C.F.R. § 300.17.
Moreover, IDEA requires each public agency to have an IEP in effect at the beginning of each
school year for each disabled child within its jurisdiction, and to ensure that the child’s IEP is
accessible to each regular education teacher, special education teacher, related services provider,
and any other services provider who is responsibility for implementation of the IEP. 34 C.F.R. §
300.323(a) & (d).

In the instant case, DCPS concedes that Student’s IEP was not fully implemented from the start

of SY 2010/11 in August 2010 through mid-February of 2011, and the evidence proves that
Student received only 7 hours of specialized instruction outside of general education during that

time period. Hence, for more than half of 2010/11, DCPS failed to provide Student with 13 of

the 20 hours per week of specialized instruction outside of general education required by her

IEP. The evidence further proves that from mid-February 2011 moving forward, DCPS provided

Student with only 18 of the 20 hours per week of specialized instruction outside of general

education required by her IEP. Under these circumstances, the hearing officer concludes that

Petitioner has met its burden of demonstrating that DCPS denied Student a FAPE by failing to

fully implement her IEP during SY 2010/11.

Inappropriate Location of Services due to Failure to Implement IEP

Under IDEIA, a public agency must provide an appropriate educational placement for each child
with a disability so that the child’s needs for special education and related services can be met.
See 34 C.F.R. § 300.17; 34 C.F.R. §§ 300.114-300.120. Hence, IDEA defines a FAPE as special
education and related services that, inter alia, include an appropriate preschool, elementary or
secondary school in the State involved and are provided in conformity with an IEP. 34 C.F.R. §
300.17.

In the instant case, Petitioner argues that the current school is an inappropriate location of
services due to its inability and/or unwillingness to implement Student’s IEP. A review of the
evidence supports Petitioner’s position, as the evidence shows that the current DCPS school
provided Student with less than half of the specialized instruction required under her IEP for the
first 6 months of the current school year, and thereafter, once the school began making a serious
effort to implement Student’s IEP, the school has still only managed to provide Student with 18
of the 20 hours of specialized instruction outside of general education called for by her IEP.
Moreover, in attempting to implement Student’s IEP from mid-February moving forward, the
school has required Student to participate in a modified inclusion program that is not
contemplated by her IEP. Under these circumstances, the hearing officer concludes that
Petitioner has met its burden of demonstrating that the current location of services is an
inappropriate location of services for Student.






Inappropriate IEP and Location due to Failure to Proi'ide More Services

As noted above, the FAPE required by IDEA is tailored to the unique needs of a disabled child
by means of an IEP, and each public agency must provide an appropriate educational placement
for each child with a disability so that the child’s needs for special education and related services
can be met. See Board of Education of the Hendrick Hudson Central School District,
Westchester County, et. al. v. Rowley, 458 U.S. 176 (1982); 34 C.F.R. § 300.17; 34 C.F.R. §§
300.114-300.120. Hence, IDEA defines a FAPE as special education and related services that,
inter alia, include an appropriate preschool, elementary or secondary school in the State involved
and are provided in conformity with an IEP. 34 C.F.R. § 300.17. However, each public agency
must ensure that to the maximum extent appropriate, children with disabilities are educated with
children who are nondisabled, and special classes, separate schooling, or other removal of
children with disabilities from the regular educational environment occurs only if the nature or
severity of the disability is such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily. 34 C.F.R. § 300.114. '

In the instant case, Petitioner argues that Student’s current IEP and location of services are
inappropriate because Student requires a full-time out of general education IEP and school. On
the other hand, DCPS asserts that the fact that Student performed well in her 8" grade class in a
DCPS school is evidence that the current IEP represents the least restrictive environment for
Student. An examination of the evidence confirms that Student performed well during SY
2009/10 in her 8" grade class, but said 8™ grade class was a self-contained special education
class where Student received instruction for all of her classes other than physical education. The
evidence further reveals that Student floundered in middle school before she was placed in the
self-contained class, she was unable to fully access the curriculum during the first 6 months of
the current year when she was placed in mostly general education classes, and even now Student
continues to feel that she is not receiving the level of help she needs to succeed at the current
school, especially compared to last year when her teacher from the self-contained class always
assisted her when she didn’t understand the lesson. This is not surprising when one considers
that the most recent educational assessment administered to Student indicates that she has global
deficiencies in all areas of academic achievement, including reading, mathematics, written
language, and oral language, her overall intellectual ability is in the very low range. Based on
this evidence, the hearing officer concludes that the least restrictive environment for Student is a
self-contained special education class where Student can receive instruction in all academic
subjects. Hence, Petitioner has met its burden of demonstrating that Student’s current IEP,
which only provides for 20 hours per week of specialized instruction outside general education,
is inappropriate. Moreover, as the evidence in this case proves that the current school has been
unable to fully implement Student’s current IEP, which provides for much less specialized
instruction than Student would receive in the self-contained special education class she requires
to access a FAPE, the hearing officer concludes that Petitioner has also met its burden of
demonstrating that the current DCPS school is an inappropriate location of services for Student.

Based upon these conclusions and the evidence in this case, the hearing officer will order DCPS
to convene an MDT meeting for Student within 10 school days to (1) revise Student’s IEP to
provide for specialized instruction in a self-contained special education class where Student
receives instruction in all academic subjects, (2) discuss and determine whether Student requires






speech and language services in light of her most recent speech language evaluation which
identified significant deficits that could be negatively impacting Student’s oral language, written
language, and reading skills, (3) discuss and determine whether the current level of behavioral
support services Student receives is sufficient, and if not, increase said services to an appropriate
level, and (4) issue a Prior Written Notice of Placement assigning Student to a school that can
provide her with a self-contained special education class where she can receive instruction in all
academic areas beginning at the start of SY 2011/12.

As the current school year is rapidly nearing its end, the hearing officer believes that it would be
unproductive, and possibly more disruptive than helpful, to change Student’s location of services
at this late date. However, as Student’s IEP is not being and has not been fully implemented at
the current DCPS school during SY 2010/11, the hearing officer has determined that an award of
compensatory education is required to provide Student with the educational benefits she likely
would have received from the special education services she was entitled to pursuant to her IEP
this school year. See Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. 2005)
(compensatory awards should aim to place disabled children in the same position they would
have occupied but for the school district’s violations of IDEA). Therefore, the hearing officer
will award Student the following forms and amounts of compensatory education: (1) extended
school year or summer school services, at Parent’s option, during Summer 2011 in a self-
contained special education class to be assigned by DCPS?’; (2) 12 hours of independent
tutoring, to be provided at the rate of 2 hours per week beginning the week of May 9, 2011 and
continuing through the end of SY 2010/11, and (3) an additional 40 hours of independent
tutoring tzo1 be provided at the rate of no less than 2 hours per week beginning at the start of SY
2011/12.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Within 10 school days of the issuance of this Order, DCPS shall convene an IEP/MDT
meeting for Student to (1) revise Student’s IEP to provide for specialized instruction in a
self-contained special education class where Student receives instruction in all academic
subjects, (2) discuss and determine whether Student requires speech and language
services in light of her most recent speech language evaluation which identified
significant deficits that could be negatively impacting Student’s oral language, written
language, and reading skills, (3) discuss and determine whether the current level of
behavioral support services Student receives is sufficient, and if not, increase said
services to an appropriate level, and (4) issue a Prior Written Notice of Placement

%% In awarding ESY or summer school services, it is the hearing officer’s intent to provide Student with another
opportunity to acquire credits that she may not have been able to earn during the current school year due to DCPS’s
failure to fully implement her IEP,

2! In directing that the independent tutoring services be delivered in the manner specified above, the hearing officer
has taken into account the 40 hours of tutoring DCPS has already awarded Student and the advocate’s representation
that Parent plans to use those 40 hours of tutoring for Student during Summer 2011.






assigning Student to a school that can provide her with a self-contained special education
class where she can receive instruction in all academic areas beginning at the start of SY
2011/12.

2. DCPS shall provide Student with either extended school year services or summer school
services, at Parent’s option, during Summer 2011 in a self-contained special education
class, with transportation if necessary.

3. DCPS shall fund 52 hours of independent tutoring for Student at the established DCPS
rates. Petitioner shall use said 52 hours of independent tutoring as follows: 12 hours of
tutoring are to be provided to Student at the rate of 2 hours per week beginning the week
of May 9, 2011 and continuing through the end of SY 2010/11, and the remaining 40
hours of independent tutoring shall be provided to Student at a rate of no less than 2
hours per week beginning at the start of SY 2011/12 and continuing until the services
awarded have been exhausted.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 USC

§1415().

Date: _ 5/4/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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