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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office
810 First Street, N.E., 2™ Floor
Washington, DC 20002
Parent, on behalf of the Student,
Petitioner, Date Issued: May 25, 2011
V. Hearing Officer: Ramona M. Justice =
The District of Columbia Public Case Number:

Schools (“DCPS™),

-

el

-
.
<

Respondent.

HEARING OFFICER DETERMINATION

I. JURISDICTION

This proceeding was invoked pursuant to the Individuals with Disabilities Act (“IDEA”),
P.L. 101-476, as amended by P.L. 105-17; reauthorized as the Individuals with Disabilities Education
Improvement Act of 2004 (“IDEIA”), Public Law 108-446 and 20 U.S.C. Sections 1400 et seq., Title 34
of the Code of Federal Regulations, Part 300; the Rules of the Board of Education of the District of
Columbia; Title 38 of the D.C. Code, Subtitle VII, Chapter 25; and Chapter 30, Title 5-E of the District of
Columbia Municipal Regulations (“DCMR”).

II. PROCEDURAL POSTURE

On March 31, 2011, the parent, through her Attorney, filed an “Administrative Due Process
Complaint Notice”, with the District of Columbia, Office of the State Superintendent of Education
(“OSSE”), Student Hearing Office. On April 7, 2011 the Respondent filed a response to the student’s due
process complaint notice.

On April 3, 2011, the Student Hearing Office assigned the due process complaint to this Hearing
Officer. On April 13,2011, the Hearing Officer issued to the parties a “Notice of Prehearing
Conference”, scheduling the prehearing conference for May 24, 2011 at 10:00 a.m.; and an Order
requiring the parties to notify the Hearing Officer of the date, time, and outcome of the resolution
meeting. :

The Respondent must convene a resolution meeting within fifteen (15) calendar days from the
date of the complaint, which expired in this matter on April 15,2011, The thirty (30) day resolution
period expired on April 18, 2011.





The resolution meeting convened on April 18, 2011, and the parties were unable to resolve the
issues in the complaint. The 45 day timeline for convening a hearing and issuing a decision began on
April 19, 2011, the day after the resolution meeting; and expires on June 2, 2011.

The prehearing conference was rescheduled and held on April 26, 2011 at 12:00 p.m., to
accommodate the schedules of the parties. On this date, the Hearing Officer issued a prehearing order
summarizing matters discussed during the prehearing conference, issues to be decided by the Hearing
Officer, and confirming the due process hearing for May 24, 2011, at 9:00 a.m...

The due process hearing was rescheduled and held on May 18, 2011, at 10:15 a.m., at
810 First Street, N.E., 2™ Floor, Washington, D.C... The hearing was closed to the public, pursuant to
the Petitioner’s request. Each party was represented by an Attorney; and each Attorney provided opening
statements. There were no preliminary matters for the Hearing Officer to address, prior to proceeding
with a hearing on the merits of the issues in the complaint.

The Respondent offered into evidence Respondent’s exhibits 1-3; and the Petitioner offered into
evidence Petitioner’s exhibits1-25. Petitioner withdrew from the disclosures Petitioner’s Exhibits 23 and
24. Receiving no objections to the disclosures submitted, the Hearing Officer admitted into the record as
evidence Petitioner’s exhibits 1-22 and 25, and Respondent’s exhibits 1-3.

Petitioner’s witnesses included: the student’s grandmother, serving as the student’s legal
guardian and Petitioner; the student’s Educational Advocate; a Psychologist; and the Admissions
Director, from The Respondent’s witnesses included: the Respondent’s
Psychologist, and the Special Education Coordinator (SEC), from the student’s school.

The due process hearing concluded with the Petitioner and Respondent providing closing

statements; and requesting that the Hearing Officer find in each party’s favor on the issues in the
complaint.

III. STATEMENT OF THE CASE

After considering all the evidence, as well as the arguments of both counsel, this Hearing Officer’s
Statement of the Case is as follows:

1. The student is years of age, and a grade student at a District of Columbia
public elementary school.! The student attended began attending the school during the
2009/10 school year.?

2. The student is disabled and eligible to receive special education services under the IDEA.> The
student’s disability classification is Multiple Disabilities, including Emotional Disturbance
(ED) and Other Health Impairment, specifically identified as Attention Deficit Hyperactivity
Disorder (ADHD).*

! Testimony of Petitioner.

21d.

3 Petitioner’s Exhibit 14.

* Petitioner’s Exhibits 11-1 and 4-9.






3. During the 2009/10 and 2010/11 school years the student exhibited problematic behavior,
impacting the student’s learning and educational performance; and the learning of other
students.” The student received numerous disciplinary referrals and was suspended due to
conduct; and the student’s behaviors at school have become increasingly worse.®

The student’s problematic behavior includes: poor impulse control, inability to manage
behaviors, difficulty remaining focused, inability to complete assignments, and distractibility,
- all of which impact the student’s availability for learning.’

On October 8, 2009, a Student Support Team (SST) convened to determine whether the
student should be identified as a student suspected of having a disability; and appropriate
classroom and behavioral interventions.® Academic concerns included: disorganized, slow
rate of work, incomplete assignments failure to follow directions, low rate of retention, poor
writing, reading, math SklllS gives up easily, does not work well independently, and does not
work well with others.® Behavioral concerns 1nc1uded easily distracted, hostile when
criticized, attention seeking behavior, cheats and lies.'

The SST also noted that the student had little recognition of letters or numbers; was not aware
of many letter sounds; was unable to focus in large and small groups; was unable to retam
skills taught; was very disruptive in class; and fought with classmates almost daily."!

The student’s teachers reported utilizing the following classroom interventions: modified
curriculum/demands, small group instruction, daily guided reading, daily behavior charts,
acknowledging positive behavior, assigned seating, time-outs, and parent conferences. 2
The SST noted that although the student’s curriculum was modified, the student’s teachers
found it necessary to utilize prekindergarten and kindergarten work; in small group instruction,
the student was unable to focus; during daily guided reading, the student was unable to focus
and retain information; and the Petitioner was contacted a few times."?

The SST determined that the student was struggling academically and behaviorally, in the
classroom, on school grounds, in the cafeteria, and in the hallway; and recommended
continued use of the classroom and behavioral 1ntervent10ns supports, and modifications, to
address the student’s academic deficits and behavior."*

4. On October 23, 2010, an independent “Comprehensive Psychological Evaluation” was
completed to assess the student’s cognitive, academic, and social emotional functioning; and
assist in the student’s educational planning.'’

Testlmony of Petitioner, and Petitioner’s Exhibits 8, 9, 13, 14, 15, 17, 18, 20, and Respondent’s Exhibits 2 and 3.

Petmoner s Exhibit 8.

7 Petitioner’s Exhibit 17-4.
8 Petitioner’s Exhibit 20-1.
? Petitioner’s Exhibit 20-2.
1d.

" petitioner’s Exhibit 20-1.
12 petitioner’s Exhibit 20-3.
13 petitioner’s Exhibit 20-3.
“1d.

15 petitioner’s Exhibit 18-1.






At the time of the evaluation the student was 6 years, 11 months, and in the ond grade,
performing at the grade equivalency of 1.09 in broad reading, 2.0 in broad mathematics, 1.3 in
broad written language, 1.1 in brief reading, 2.0 in brief mathematlcs 2.2 in math calculation
skills, 1.4 in brief writing, and 1.3 in written expression.'® The student performed at the grade
equivalency of 1.5 in academic skills, K.3 in academic fluency, 1.3 in academic applications;
1.3 in letter-word identification, <K.0 in reading fluency, 2.3 in calculation, 2.0 in math
fluency, 1.3 in spelhng, <K.2 in writing fluency, K.9 in passage comprehension, and 1.7 in
applied problems."”

The evaluator determined that the student satisfies the eligibility criteria as a student with an
Emotional Disturbance and Other Health Impairment, specifically identified as ADHD.'®
Recommendations include: a Psychiatric Evaluation; Speech/Language Evaluation;
Occupational Therapy Evaluation; a highly structured, more restrictive educational
environment; full-time self contained setting that can provide the student with the emotional,
behavioral, and academic supports the student requires; and a therapeutic placement is strongly
recommended given the magnitude of the student’s current difficulties and failure to respond
to the school’s behavioral management system.'®

Recommendations also include: academic instruction appropriate for the student’s current
skill level (i.e. reading instruction with late kindergarten to early 1% graders); academic work
aimed at increasing the student’s basic decoding skills; specialized instruction aimed at
improving the student’s reading comprehension skills, instruction strategies to assist the
student in organization of information and recognition of the main idea of the material;
modified assignments, extended time to complete assignments and tests; school-based
counseling (60 minutes/week); FBA and BIP; modified listening environment, preferential
seating, a quiet, structured study area, and more time to respond; a quiet place free of
distractions in which to complete homework, and study in small increments with support.2’

5. On October 26, 2010, an independent “Psycho-Social History Evaluation Report” was
completed, due to concerns regarding the student’s social/emotional and behavioral
functioning.?' The student was diagnosed with Disruptive Behavior Disorder, Attention Deficit
Hyperactivity Disorder (ADHD); and a rule out of a Reading Disorder, Disorder of Written
Expression, and Mixed Receptive-Expressive Language Disorder.”

The evaluator reports that the student’s behaviors at school had become increasingly worse
and the student was unable to manage her behaviors; there was some concern regarding the
student’s poor impulse control, inability to manage behaviors, difficulty remaining focused,
inability to complete assignments, and distractibility; and the impact of the student’s behaviors
on the student’s academic success.”

' Petitioner’s Exhibit 18-16.
714.

18 petitioner’s Exhibit 18-11.
19 Petitioner’s Exhibit 18-12.
214,

21 petitioner’s Exhibit 17-1.
22 petitioner’s Exhibit 18-11.
3 petitioner’s Exhibit 17-4.






The evaluator concluded that the student would benefit from behavioral supports and wrap
around services that would provide in-home/community counseling, mentoring, and tutoring to
address the student’s academic and behavioral issues.**

On December 6, 2010, the Respondent’s Psychologist completed a “Review of Independent
Educational Evaluation”.?® The Respondent’s Psychologist determined that the student
presents with significant symptoms of inattention, impulsivity, and hyperactivity; is diagnosed
with Attention Deficit Hyperactivity Disorder (ADHD); and meets the eligibility criteria under
Other Health Impaired, and that the ADHD adversely affects the student’s educational
performance.?

The Respondent’s Psychologist also determined that the student should not be considered
eligible for services under the disability category of Emotional Disturbance; because the
student’s disruptive behaviors may be attributed to the student’s untreated ADHD.”

The Respondent’s Psychologist recommended referral of the student to appropriate medical
personnel to determine the need for medical treatment of the ADHD; school based counseling;
frequent redirection to task; having tasks broken into smaller increments; modeling and
reminders of appropriate interactions; continue the Wilson Reading program; sgpend more time
practicing reading at home; and individual and family psychological services.?

On December 7, 2010, the Respondent’s Psychologist reviewed the independent
Comprehensive Psychological Evaluation completed on October 23, 2010.%° The
Respondent’s Psychologist agreed with the data in the independent evaluation, however,
disagreed with the evaluation conclusions opining that the conclusions in the evaluation were
not supported by the data provided because the evaluation failed to include a classroom
observation of the student, and updated teacher reports.*’

On December 14, 2010, pursuant to an October 27, 2010 Settlement Agreement, the
Respondent convened an eligibility meeting to review independent evaluations, and determine
the student’s eligibility for special education services.>! The Respondent reported that the
student is making progress behaviorally at the student’s current school, and that the school
would like to offer the student the least restrictive environment; and provide supports to
address the student’s needs.*?

The Respondent determined the student eligible for special education services.” The parties
disagreed regarding the student’s eligibility for special education services under the disability
classification of emotionally disturbed.** The team a%reed to convene an IEP team meeting on
January 12, 2011, to develop an IEP for the student.’

2 petitioner’s Exhibit 17-4.
 Respondent’s Exhibit 3-2.
% Petitioner’s Exhibit 3-7.

28 petitioner’s Exhibit 3-8.
%% Respondent’s Exhibit 3.

31 petitioner’s Exhibit 14.
32 petitioner’s Exhibit 14-2.
33 Petitioner’s Exhibit 14-2.





9. On December 21, 2010, an independent “Psychiatric Evaluation” was completed to assist in
clarifying the student’s psychiatric difficulties and determine the appropriateness of
psychopharmacological intervention.*® The student was diagnosed with Disruptive Behavior
Disorder and Attention Deficit Hyperactivity Disorder (ADHD).*” Recommendations include:
case management services, family therapy, community support, and psychotropic
medication.*®

10. On January 13, 2011, the student was accepted as a student at the

11. On February 11, 2011, the Respondent convened an IEP team meeting without the parent, and
developed an IEP for the student, prescribing 2 hours of specialized instruction daily, outside
the general education setting; and 30 minutes of behavioral support services, weekly, in the
general education setting.*’

12. On February 15, 2011, the Respondent issued to the Petitioner a “Prior Written Notice-
Identification” informing the Petitioner that the Respondent proposed to identify the student as
a student with a disability under the IDEA, under the disability classification of Multiple
Disabilities, including, Other Health Impairment, specifically identified as Attention Deficit
Hyperactivity Disorder (ADHD) and Emotional Disturbance (ED).*!

13. On February 22, 2011, the Respondent’s Psychologist completed a “Review of Independent
Educational Evaluation Psychiatric”.** The Respondent’s Psychologist determined that the
student presents with significant symptoms of inattention, impulsivity, and hyperactivity;
satisfies the eligibility criteria under Other Health Impairment, specifically identified as
ADHD; and has limited alertness/heightened alertness to the education process due to the
ADHD, which adversely affects the student’s educational performance.

The Respondent’s Psychologist acknowledged the independent diagnosis of Disruptive
Behavior Disorder, and recommended a determination of whether the student satisfies the
eligibility criteria as a student with an emotional disturbance.

14. On March 4, 2011, the Respondent convened an IEP team meeting to develop an IEP for the
student.” The Respondent developed an IEP for the student prescribing ten (10) hours of
specialized instruction weekly, in reading, written expression, and mathematics; and 30
minutes of behavioral support services weekly. ** The Petitioner, through the Education
Advocate, disagreed with the level of specialized instruction services; general educational
setting; and placement.*’

3¢ Petitioner’s Exhibit 13-1.

37 petitioner’s Exhibit 13-4.

% 1d.

% Petitioner’s Exhibit 2.

40 petitioner’s Exhibit 12-1 and 12-7.
41 petitioner’s Exhibit 11-1.

“2 petitioner’s Exhibit 10.

3 petitioner’s Exhibits 5-7.

“14d,

*Ppetitioner’s exhibit 5-3





15.

16.

The Education Advocate requested a full-time special education program, outside the general
education setting, in a therapeutic environment due to the student’s numerous disciplinary
referrals and reports from the student’s general and special education teachers that the student
is removed from class more than two (2) hours each day due to the student’s inability to
remain focused and on task.*®

On March 4, 2011, the Respondent’s Psychologist completed an “Evaluation Summary
Report”, based on a review of the December 7, 2010 Comprehensive Psychologist
Evaluation.*’

In mathematics, problem solving and telling time are areas of concern; the student is rated as
below basic with expected skills at the beginning level; and the student’s teacher reports that
the student is making small gains however must work on managing behavior to make

. .48 . . . . nd
academic gains.” The student’s mathematics skill level is comparable to that of an average 2
grade student.*

In reading, fluency, comprehension, blending and decoding are areas of concern; and the
cognitive evaluation reveals that the student’s non-verbal reasoning skills, fall into the low
average range and are relative weaknesses for the student.*

In written expression, sentence structure, punctuation, writing fluency, and overall written
language are areas of concern.’’ The Comprehensive Psychological Evaluation reveals that
the student was unable to complete any items on the writing fluency and the student’s overall
written language scores fell in the low range.*

Socially/emotionally, hyperactivity, attention, and conduct, difficulty during less structured
activities, impulsivity, bullying, aggression, and difficulty following direction and accepting
redirection are areas of concern for the student.® The student also requires proximity to adults
and lessons tailored to her needs.**

On March 11, 2011, a Hearing Officers’ Decision was issued dismissing Petitioner’s claim
that the Respondent denied the student a FAPE, by failing to evaluate the student to determine
the student’s eligibility subsequent to the student’s referral to the SST in October, 2009; and
the Respondent stipulated on the record to fund an independent Speech/Language Evaluation
and classify the student as a student with Other Health Impairment and Emotional
Disturbance.’

“ Ppetitioner’s exhibit 5-3.
%7 petitioner’s Exhibit 7-1.

“1d.

4 petitioner’s Exhibit 7-3.

%0 petitioner’s Exhibit 7-3.

3! petitioner’s Exhibit 7-5.

52 petitioner’s Exhibit 7-5 and 7-6.
33 Petitioner’s Exhibit 7-7.

4.

33 Petitioner’s Exhibit 1-9 and 1-10.





17. On March 23, 2011, an independent “Speech-Language Evaluation” was completed.*®
Formal testing reveals that the student presents with overall average language skills with
slightly below average to low vocabulary skills; and had difficulty with word class subtests,
with scores falling in the below average range.’’

The evaluator opined that the student’s vocabulary skills would continue to grow in the
student’s academic setting; and the student’s knowledge and use of words for expressing
meansiélg will increase, therefore, speech language services were not recommended at that
time.

18. On March 31, 2011, the Petitioner, through her Attorney, filed this due process complaint

challenging the appropriateness of the student’s March 4, 2011 IEP; and placement during the
2010/11 school year.

IV.ISSUES

The issues before the Hearing Officer are as follows:

(1) Whether the District of Columbia Public Schools failed to develop an appropriate Individualized
Education Program (IEP) for the student on March 4, 2011, because the student requires a full-time
special education program, outside the general education setting; and the level of specialized
instruction services prescribed in the student’s IEP, is insufficient to enable the student to access the
general education curriculum and receive educational benefit; in violation of the IDEA, at 34 C.F.R.
§§300.320, 300.324 (a)(1)(iv),
and 300.513?

(2) Whether the District of Columbia Public Schools failed to provide the student an appropriate
placement during the 2010/11 school year, because the location of services identified in the student’s
March 4, 2011 IEP, is unable to provide the student the full-time special education program, outside
the general education setting, which the student requires to access the general education curriculum
and receive educational benefit; in violation of the IDEA, at 34 C.F.R. §§300.114(a)(2)(ii), 300.116
(a)(2) (b)(2); and 300.513?

V. RELIEF REQUESTED®

The Petitioner requests that the Hearing Officer issue an Order finding that the Respondent denied
the student a free appropriate public education (FAPE), because it failed to provide the student an
appropriate IEP and placement during the 2010/11 school year.

The Petitioner requests that the Hearing Officer issue a decision finding that the nature and
severity of the student’s emotional disability is such that the student requires a full-time special education
program, outside the general education setting.

% Petitioner’s Exhibit 3-1.

57 Petitioner’s Exhibit 3-6.

%8 Petitioner’s Exhibit 3-6 and 3-7.

> During discussion of preliminary matters, the Petitioner waived its right to request compensatory education services,

representing that placement of the student in a full-time special education program, outside the general education setting,
compensates the student for the denial of a FAPE, occurring during the 2010/11 school year.






The Petitioner requests that the Hearing Officer issue an order requiring the Respondent to fund

the student’s placement in a full-time special education program, outside the general education setting, in
a therapeutic environment specifically designed for students with an emotional disability; and
transportation.

VI. CREDIBILITY DETERMINATIONS

Credibility of testimony refers to the reliability of testimony, based on competence of the witness

and likelihood that it is true. Credibility of testimony is usually supported by other substantiating
evidence, but credibility is a determination to be made by the trier of fact. In this instance the trier of
fact is the Hearing Officer. The Hearing Officer finds that the testimony of all witnesses at the hearing
was credible.

VII. FINDINGS OF FACT

After considering all the evidence, as well as the pleadings, witness testimony, and the

administrative record, this Hearing Officer’s Findings of Fact are as follows:

1. Appropriateness of Student’s IEP (Level of Services)

As early as October, 2009, prior to the eligibility determination, the Respondent’s Student Support
Team (SST) identified the student as requiring additional academic and behavioral support; and
instituted various classroom and behavioral interventions, supports, and modifications, including
however not limited to: student/teacher check-in and check-out sheets, student discipline,
referring the student to the 8" grade special education class for time outs, contacting the Petitioner
to address the student’s behavior, reading intervention, and 30 minutes a week of behavioral
support services, weekly.®

Second, the student’s 2" grade teacher reports that the 2™ grade has been a difficult transition for
the student; the student struggled to follow the classroom rules and expectations; the student was
frequently in conflict with other students.®'

During the first advisory, the student tested below basic; struggled to decode words; and although
the student had shown some growth since being introduced to the Wilson Reading System, the
student required frequent prompting to use this strategy; the student was easily frustrated with her
academic deficits; and showed small gains during this advisory.®> The student enjoys math and
had shown small gains on both units this advisory, however; it was necessary that the student
continue to work on managing her behavior to make academic gains this year.*®

During, the second advisory, the student’s teacher reports that the student struggled due to
behavior concerns and inattentiveness, the student had difficulty remaining focused during guided
reading, despite working in a small group; the student is part of a guided writing group and small
math group to address arts and math, however the student made little academic progress and is
below basic in language arts and math.**

60 petitioner’s Exhibit 20.
¢! petitioner’s Exhibit 9-3.

6214,

© petitioner’s Exhibit 9-3.

% 1d.






Durlng the third advisory, the student’s teacher reported that the student continued to struggle in
the 2" grade despite numerous interventions, has difficulty paying attention and requires frequent
redlrectlon has difficulty completing assignments independently and craves teacher attention and
support.®®

The student has difficulty identifying complete sentences; failed to master any of that advisory’s
math units; and continued to struggle w1th place value and number sense concepts ® Reports of
the student’s performance during the 4™ Advisory of this school year are not in the record.

Third, a Comprehensive Psychological Evaluation was completed on October 23, 2010. The
evaluator states that the student requires a highly structured, more restrictive educational
environment. The evaluator recommends placement in a full-time, self contained setting that can
provide the student the emotional, behavioral, and academic supports the student requires.
During the hearing the evaluator testified that the student requires a full-time special education
program, outside the general education setting, due to concerns regarding the student’s safety and
the safety of peers.®’

The October 26, 2010 independent Psycho-Social History Evaluation Report recommends wrap
around services to address the student s academic needs; suggesting that the student requires
services throughout each school day.®

Fourth, according to the October 23, 2010 Woodcock Johnson IIT Academic Tests of
Achievement scores, the student’s overall level of academic achievement is low; the student’s
ability to apply academic skills is w1th1n the low range, and the student’s fluency with academic
tasks is within the very low range.® When compared to others at the student’s grade level, the
student’s standard scores are average in broad math, math calculation skills, and brief
mathematics; the student’s standard scores are low (compared to grade peersg in broad reading,
brief reading, broad written language, written expression, and brief writing.

The evaluator reported that the student’s functioning in math is on grade level and the student’s
reading and writing skills are one year delayed, which the evaluator opines is due to the student’s
behavior and poor attention span, resulting in the student’s unavailability for academic instruction,
rather than any type of specific learning disability.”" Nonetheless, the evaluator recommends a
rule out of a Reading Disorder, Disorder of Written Expression, and Mixed Receptive-Expressive
Language Disorder.”

% 1d.

66 Id

¢7 petitioner’s Exhibit 18-12, Testimony of independent Psychologist.
S8 Petitioner’s Exhibit 17-4.
% petitioner’s Exhibit 18-12.

" 1q.
M4,

"2 petitioner’s Exhibit 18-12.
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Fifth, during the 2009/10 and 2010/11 school years, as a behavioral intervention, the student is
removed from the student’s general education class and placed in an gt grade special education
class or a sibling’s classroom for time out periods, due to problematic behavior. This occurs
approximately 2-3 times a week, for 2-3 hours each.” Frequent absences from the classroom due
to behavior, rendered the student unavailable for learning and impacted the student’s educational
performance.

The student received group behavioral support services, classroom interventions, modifications,
supports, and reading intervention.”* Interventions also included the school contacting the
Petitioner 2-3 times a week to retrieve the student from school or to address the student’s
behavior.”” The classroom and behavioral interventions proved unsuccessful.”®

Since development of the March 4, 2011 IEP, the student receives specialized instruction in
reading, mathematics, and written expression; and behavioral support services. There are fewer
discipline referrals since development of the IEP, however; the school continues to contact the
Petitioner 2-3 times a week to address the student’s behavior; and academically, the student
continues to struggle in the 2" grade, despite numerous interventions, has difficulty paying
attention, limited attention span, and difficulty with fluency and comprehension; and requires
frequent redirection.”’

Finally, a review of the student’s 2009/10, and 2010/11 report cards, teacher reports, and
evaluations reflect that during the last two (2) school years, despite numerous interventions,
modifications, and supports, the student remains below basic; continues to struggle academically
and behaviorally; and has shown minimum to no progress.78

The Hearing Officer finds that the District of Columbia Public Schools failed to develop an
appropriate Individualized Education Program for the student on March 4, 2011, because the
nature and extent of the student’s disabilities (i.e. ED, ADHD, and academic deficits) are such that
ten (10) hours of specialized instruction services per week as prescribed in the student’s March 4,
2011 IEP is insufficient, to provide the student access to the general education curriculum, and
educational benefit.

The Hearing Officer also finds that the evidence is insufficient for a finding that the nature and
severity of the student’s emotional disability is such that the student requires a full-time special
education program, outside the general education setting.

. Appropriate Placement (Location of Services)

The October 23, 2010 independent Comprehensive Psychological Evaluation provides that the
student’s placement at Wheatley Educational Campus is inappropriate because the student requires
a highly structured, more restrictive educational environment; and placement in a full-time, self-
contained setting that can provide the student the emotional, behavioral, and academic support the
student clearly requires.”

7 Testimony of parent and SEC.

" Testimony of SEC.

7 Testimony of Petitioner.

76 Testimony of Petitioner, and Exhibit 18-13.

77 Petitioner’s Exhibit 9-3, 9-10, 10-7,

"8 Petitioner’s Exhibits 8, 9, 17-4, and Testimony of Petitioner.
" Petitioner’s Exhibit 18-13.
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The evaluator “strongly recommends” a therapeutic environment for the student, given the
magnitude of the student’s current difficulties; and failure to respond to the school’s behavior
interventions.®

On December 14, 2010, the Respondent convened an eligibility determination meeting to review

the student’s independent evaluations, determine the student’s eligibility, and discuss placement.81

According to the Respondent’s meeting notes, during the meeting the Petitioner informed

Respondent that it “feels like things are turning around, her behavior and homework has improved

recently. 8IZ{ecently noticed a change in her, she’s calmer. She would still like to continue with the
© process”.

Although the Petitioner informed the Respondent at the December 14, 2011 eligibility meeting
that the student’s homework and behavior improved, and it was her desire to proceed with the
eligibility process, on January 13, 2011, approximately one month later; and prior to the
March 4, 2011 placement meeting and determination, the Petitioner sought and secured the
student’s acceptance at a private school.®®

There is no evidence that prior to the March 4, 2011 placement meeting and determination, the
Petitioner expressed concern regarding the student’s current placement, to the Respondent;
provided the Respondent the opportunity to address any concerns regarding the student’s-

placement; considered other District of Columbia Public Schools, as alternative placements for the
student; or requested that the Respondent provide the student additional supports, interventions,
and modifications to support the student’s academic and behavioral needs, at the student’s current
placement.

Instead, on March 31, 2011, approximately 27 days after the March 4, 2011 placement meeting,
the Petitioner filed the due process complaint alleging that the student’s current placement is
inappropriate, and requesting the student’s placement at the private school secured by the
Petitioner on January 13, 2011.

Second, the October 23, 2010 independent Comprehensive Psychological Evaluation recommends
a Functional Behavioral Assessment and Behavioral Intervention Plan; an Occupational Therapy
Evaluation; and additional evaluations to rule out a Reading Disorder, Disorder of Written
Expression, and Mixed Receptive-Expressive Language Disorder.**

The Hearing Officer finds that the evidence is insufficient to determine whether the nature and
severity of the student’s emotional disability is such that the student requires a full-time special
education program, outside the general education setting; the appropriateness of the student’s
current placement; the appropriateness of the placement proposed by Petitioner; or the educational
needs of the student, for the following reasons:

% petitioner’s Exhibit 18-13.

81 petitioner’s Exhibit 14 and 15.

82 petitioner’s Exhibit 14-2.

8 petitioner’s Exhibits 1 and 2.

8 Petitioner’s Exhibit 18-11 and 18-13.
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» The Respondent has not fully explored available resources; or classroom and behavioral
interventions, supports, and modifications, to address the student’s academic and
behavioral needs, at the student’s current placement. ‘

> The independent Comprehensive Psychological Evaluation recommends evaluations which
have not been completed, however, must be completed to determine the educational needs
of the student and whether any additions or modifications to the special education and
related services are needed to enable the child to meet the measurable annual goals set out
in the IEP of the child and to participate, as appropriate, in the general education
curriculum.

Once the evaluations are completed, an IEP team must review the evaluations; and review
and revise the student’s March 4, 2011 IEP to address any lack of expected progress
toward the annual goals in the student’s IEP; results of the evaluations; information
regarding the child provided to or by the parents, the child’s anticipated needs; and other
matters.

> The student’s placement is based on the student’s IEP and the Hearing Officer has
determined that the student’s March 4, 2011 IEP is inappropriate, because the level of
services in the IEP is insufficient to provide the student access to the general education
curriculum and educational benefit; in addition to the need for additional evaluations.

> The Respondent must develop an IEP for the student that is reasonably calculated to enable
the student to receive educational benefit; and appropriately designed and implemented,
emphasizing the services necessary to provide the student ‘meaningful’ benefit; prior to
any determination regarding the student’s placement.

For these reasons, the Hearing Officer finds that absent comprehensive evaluations and
development of an appropriate IEP for this student, any decision regarding the student’s
placement is premature.

IIX. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing Officer’s
own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. The burden of proof is properly placed on the Petitioner, the party seeking relief in this matter.®’
Petitioner must prove the allegations in the due process complaint, by a preponderance of the
evidence.®

8 Shaffer v. Weast, 546 U.S. 49, 56-057 (2005) and 5 D.C.M.R. §3030.3.
%20 U.S.C. §14115(i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.2005) (standard of review)
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2. The Individuals with Disabilities Education Act (“IDEA™)*" is the federal statute governing the
education of students with disabilities.®® The IDEA requires that all children with disabilities have
available to them a free appropriate public education (“FAPE”), that emphasizes special education
and related services, specifically designed to meet their unique needs; and prepare them for further
education, employment, and independent living. See, 20 U.S.C. §1400(d) (D(A).

Specially designed instruction means adapting, as appropriate, to the needs of an eligible child
under this part, the content, methodology, or delivery of instruction—

@) To address the unique needs of the child that result from the child’s disability; and
(ii) To ensure access of the child to the general curriculum, so that the child can meet

the educational standards within the jurisdiction of the public agency that apply to
all children.”

3. An “appropriate’ public education does not mean the absolutely best or potentially maximizing
education for the individual child. Gregory K. v. Longview Sch. Dist., 811 F.2d 1307, 1314
(1987). Rather, the public agency only has to provide the student a “basic floor of opportunity”;
and according to Rowley, in providing the student the basic floor of opportunity, the educational
benefit received by the student must be ‘meaningful’ and cannot be trivial.”

The IDEA defines a FAPE as special education and related services provided at public expense,
under public supervision and direction, and without charge; meet the school standards of the State
educational agency; includes an appropriate preschool, elementary school, or secondary school
education in the State involved.

The IDEA also provides that the special education and related services must be provided in
conformity with an Individualized Education Program (IEP) that meets the requirements of
§§300.321 through 300.324.”!

In the District of Columbia, the local education agency (LEA) must ensure that all children with
disabilities, between the ages of 3 and 21, have available to them a free appropriate public
education (FAPE); that emphasizes special education and related services designed to meet their
unique needs and prepare them for further education, employment, and independent living.

4. The U.S. Supreme Court has held that the FAPE required by the IDEA consists of an educational
program specifically tailored to address the unique needs of the student by means of an
‘individualized education program’ (IEP).%?

According to Board of Education of the Hendrick Hudson Central School District, Westchester
County, et. al. v. Rowley, 458 U.S. 176 (1982),in order for FAPE to be offered a student, the
school district must show it complied with the statutory elements of an IEP, and the goals and
objectives in the IEP are reasonable, realistic and attainable.

%7 The IDEA is reauthorized as the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA)
Public Law 108-446 and 20 U.S.C. §1400 et seq..

38 The Federal regulations promulgated under the IDEA, are codified at 34 C.F.R. Part 300.

% IDEA, 34 C.F.R. §300.39 (b)(3)(i)(ii).

% Rowley v. Board of Education, 458 U.S. 176, at 177 206-207 (1982).

°! IDEA, 34 C.F.R. §300.17(d).
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The FAPE requirement is satisfied when the State provided personalized instruction that is
reasonably calculated to enable the child to benefit educationally; and is likely to produce
progression, not regression.”>

5. When parents challenge the appropriateness of a program or placement offered to their disabled
child by a school district under the IDEA, a Hearing Officers must undertake the following two-
fold inquiry: 1) procedural compliance; and 2) substantive compliance.

(1) Procedural FAPE (Procedural Compliance)

First, the Hearing Officer must determine whether the State complied with the procedural
requirements of the IDEIA, in creating and implementing the student’s IEP, or rendering the
placement decision. However, the 2004 amendments to IDEA, at Section 615(f) (ii) specifically
limit the jurisdiction of administrative hearing officers to make findings that a child failed to
receive a FAPE due to procedural violations, unless it can be determined that the procedural
violations:

@ impeded the child’s right to a free and appropriate public education;

(II)  significantly impeded the parent’s opportunity to participate in the decision making
process regarding the provisions of a FAPE to the parent’s child; or

()  caused a deprivation of educational benefit to the student.

(2) Substantive FAPE (Conferral of Educational Benefit)

Second, once the Hearing Officer addresses the first criteria, it must determine whether the State
complied with the substantive requirements of the IDEA, by developing an IEP for the student
that is reasonably calculated to enable the student to receive educational benefit’®.

The IEP must also be appropriately designed and implemented, emphasizing special education
and related services specifically designed to meet the student’s unique needs, supported by such
services, as are necessary to provide the student ‘meaningful’, benefit. If these two (2)
requirements are satisfied, the State has complied with the obligation imposed by Congress, and
the courts can require no more.

6. Appropriateness of Student’s IEP (Level of Services)

It is the Hearing Officer’s Decision that the Petitioner satisfied its burden by proving that the
District of Columbia Public Schools failed to develop an appropriate Individualized Education
Program (IEP) for the student on March 4, 2010, because it failed to comply with the substantive
requirements of the IDEA, by ensuring that the level of specialized instruction services in the IEP
is sufficient to provide the student access the general education curriculum; and educational
benefit, in violation of the IDEA, at 34 C.F.R. §§300.320, 300.324 (a)(1)(iv), and 300.513.

% Board of Education of the Hendrick Hudson Central School District, Westchester County, et. al. v. Rowley, 458 U.S. 176
(1982).
o4 According to Rowley v. Board of Education, at 458 U.S. at 200-01 (1982), school districts are only required to provide

students a “basic floor of opportunity”; and although an “appropriate’ public education does not mean the absolutely best or
potentige‘l‘l maximizing education for the individual child; the educational benefit received by the student must be more than
trivial.
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First, the Respondent failed to comply with the procedural requirements of the IDEA, by ensuring
that in developing the student’s March 4, 2011 IEP, the Petitioner was not only a member of that
team and participated in discussions regarding the needs of the student, however, the Respondent
failed to ensure that the Petitioner has the opportunity to provide ‘meaningful’ input in all
decisions regarding the student’s educational program, and the provision of a FAPE to the student.

According to the Petitioner and Education Advocate, at the end of the meeting, the Respondent
printed from its database and presented to the Petitioner, the student’s IEP for signature. The
parent was not at the February 15, 2011 IEP team meeting, and there is no indication that prior to
the March 4, 2011 IEP team meeting, the Respondent provided the Petitioner the opportunity to
provide ‘meaningful’ input in all decisions regarding the student’s IEP. Thus, the Respondent
denied the Petitioner the opportunity to participate in the decision-making process regarding the
provision of a FAPE to the student, in violation of the IDEA at 34 C.F.R. §300.322.

Second, the Respondent failed to comply with the substantive requirements of the IDEA, by
ensuring that the student’s IEP includes a statement of special education and related services and
supplementary aids and services, based on peer reviewed research to the extent practicable, to be
provided to the child, or on behalf of the child, and a statement of the program modifications and
supports for school personnel that will be provided to enable the child—

(i) Advance appropriately toward attaining the annual goals; :

(i)  To be involved in and make progress in the general education curriculum in
accordance with paragraph (a)(1) of this section, and to participate in
extracurricular and other nonacademic activities;

(iif)  To be educated and participate with other children with dlsabllmes and nondisabled
children in the activities described in this section..

The record reflects that although the student’s March 4, 2011 IEP includes a statement of special
education and related services and supplementary aids and services, and a statement of the
program modifications and supports that will be provided the child, history proves that the level of
special education and related services and program modifications and supports are inadequate,
because the student remains below grade level and has made minimum to no progress during the
last two (2) school years.

Third, the Respondent failed to comply with the substantive requirements of the IDEA, because in
developing the student’s March 4, 2011 IEP, the IEP team failed to carefully consider:

1) the strengths of the child;

2) concerns of the student, parents, and student’s Education Advocate,
for enhancing the education of their child;

3) results of the recent independent evaluations;

4) the academic, developmental, and functional needs of the child; and

5) the potential harm on the student and on the quality of services the student
requires, should the student fail to receive the level of specialized instruction
necessarg' to access the general education curriculum, and receive educational
benefit.’

% IDEA, at 34 C.F.R. §300.324(a)(1)(iv).
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Fourth, the Respondent failed to comply with the substantive requirements of the IDEA by
ensuring that in developing the March 4, 2011 IEP, the IEP is reasonably calculated to enable the
child to benefit educationally; and is likely to produce progression, not regression, because the
level of special education services prescribed in the IEP is insufficient to provide the student
access to the general education curriculum and educational benefit.

Finally, the Respondent also failed to ensure that the March 4, 2011 EP is appropriately designed,
emphasizing special education services specifically designed to meet this student’s unique needs,
supported by such services, as are necessary to provide the student ‘meaningful’, educational
benefit, access the general education curriculum, and a “basic floor of opportunity”. The
Respondent failed to satisfy these two (2) requirements in developing the student’s March 4, 2011
IEP; thus, it failed to fulfill its obligation under the IDEA to provide the student an appropriate
IEP and FAPE.

7. Appropriate Placement (Location of Services)

The IDEA provides that each public agency must ensure that to the maximum extent appropriate,
children with disabilities, including children in pubhc or private institutions or other care facilities
are educated with children who are nondisabled.”

Special classes, separate schooling, or other removal of children with disabilities from the regular
education environment occurs only if the nature or severity of the student’s disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.”” Consideration must also be given to any potential harmful effect on the child or
on the quality of services the student requires.”®

The IDEA also provides that the placement decision must be made by an IEP team, including the
parent; is made in conformity with the least restrictive environment (LRE) provisions; is
determined at least annually; is based on the child’s IEP; is as close as possible to the child’s
home; and unless the student’s IEP requires some other arrangement, the child is educated in the
school that he or she would attend if nondisabled.”

In the District of Columbia, special education placements shall be made in the following order of
priority, provided, that the placement is appropriate for the student and made in accordance with
the IDEA:
(1) DCPS schools, or District of Columbia public charter
Schools pursuant to an agreement between the DCPS
and the public charter school;
(2) Private or residential District of Columbia facilities; and
(3) Facilities outside of the District of Columbia.'®

*IDEA, at 34 C.F.R. §30.114(a)(2)(ii).

7 IDEA, 34 C.F.R. §300.114 (a)(1)(2)(ii).
% IDEA, 34 C.F.R. §300.116 (d).

* IDEA, at 34 C.R. §300.116(a)(2) (b)(2).
1% D.C. Code §38-2561.02.






It is the Hearing Officer’s decision that the Petitioner failed to prove that the District of Columbia
Public Schools denied the student a free appropriate public education by failing to provide the
student an appropriate placement during the 2010/11 school year, because the location of services
identified in the student’s March 4, 2011 IEP, is unable to provide the student the full-time special
education program, outside general education, which the student requires to access the general
education curriculum and receive educational benefit; in violation of the IDEA at 34 C.F.R.
§§300.114(a)(2)(ii), 300.116 (a)(2) and (b)(2) and 300.513.

IX. COMPENSATORY EDUCATION SERVICES

The Petitioner satisfied its burden by proving that the District of Columbia Public Schools denied
the student a free appropriate public education, by failing to develop an appropriate IEP for the student on
March 4, 2011, entitling the student to compensatory education services from
March 4, 201 1through the date of this decision.

Compensatory education is an appropriate remedy where a school district knows, or should know,
that a child's educational program is not appropriate or that the student is receiving only a de minimis
benefit and fails to correct the situation, as in this case. M.C. on behalf of J.C. v. Cent. Reg'l Sch. Dist., 81
F.3d 389, 397 (3d. Cir. 1996).

According to Mary McLeod Bethune Day Academy PCS v. Terri Bland, Civil Action No. 07-1223
(2008), a compensatory education award is an equitable remedy that “should aim to place disabled

children in the same position they would have occupied but for the school district’s violations of the
IDEA.

Compensatory education is also part of the court’s resources in crafting appropriate relief.” See,
Reid v. District of Columbia, 401 F.3d 516, 523 (D.C. Cir. 2005). Its purpose is to help the child make
the progress that he/she would have made if an appropriate program had been available. The specific
services provided the student must be tailored to the student’s needs.

Under the theory of compensatory education, courts and hearing officers may award “educational
services...to be provided prospectively to compensate for a past deficient program.” See G. ex rel RGv.
Fort Bragg Dependent Schs. 343 F.3d 295, 308 (4" Cir. 2003).

The IDEA empowers Hearing Officers with considerable discretion when fashioning a remedy.
See, 20 US.C. § 1415(i) (2) (C) (iii) (the Hearing Officer "shall grant such relief as the Hearing Officer
determines is appropriate.")

According to_Reid a compensatory education “award must be reasonably calculated to provide the
educational benefits that likely would have accrued from special education services the school district
should have supplied in the first place.” Reid, 401 F. 3d at 524.(D.C. Cir. 2005). This standard “carries
a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility rather than rigidity.”

Under the IDEA, the crafting of an award of compensatory education simply cannot be nebulous;
and an arbitrary compensatory education award will never pass muster under the Reid standard. The
Hearing Officer must engage in a fact intensive analysis that is qualitative rather than quantitative.
Branham v. D.C., 427 F.3d 7, 11 (D.C. Cir 2005); Reid, 401 F.4d at 524.
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The amount of compensatory education is calculated by finding the period of deprivation of
special education services; excluding the time reasonably required for the school district to rectify the
problem. M.C. v. Cent. Reg'l. Sch. Dist., 81 F.3d at 397 (3" Cir. 1996).

The Hearing Officer finds that the following compensatory education award is appropriately
tailored to the student’s unique needs; reasonably calculated to provide the student educational benefits
that likely would have accrued had the violation not occurred; and is intended to mitigate any harm the
student may have suffered as a result of the violation:

Compensatory Education Services Plan
(1) Evaluations

Within ten (10) school days of this decision and order, the Respondent shall issue to the Petitioner
an independent educational evaluation letter authorizing funding of an independent Functional
Behavioral Assessment, evaluations to rule out a Reading Disorder, Disorder of Written
Expression, and Mixed Receptive-Expressive Language Disorder, and an Occupational Therapy
Evaluation to determine whether the student would benefit from OT intervention such as a sensory
diet, which may assist the student in better regulation of her alertness and increase her attention
span.

Within ten (10) school days of receiving the final independent evaluation, the Respondent shall
convene an IEP team meeting with the parent and/or parent’s representative, to review the
evaluations, revise the student’s IEP, consistent with the findings and recommendations in the
evaluations, and develop-and implement a school wide Behavioral Intervention Plan for the
student.

) IEP

(a) The student’s February 28, 2011 IEP is revised to reflect that the student will receive 18 hours
of specialized instruction weekly, outside the general education setting, in reading, written
expression, and mathematics; extended school year services for the 2010/11school year; a
full-time dedicated aide to accompany and assist the student throughout each school day;
continued participation in the Wilson Reading Program; and 2 hours of behavioral support
services, weekly.

(b) Within fifteen (15) school days from the date of this decision and order, the Respondent shall
convene an IEP team placement meeting with the parent and/or the parent’s representative, to
revise the March 4, 2011 IEP as prescribed in paragraph 2(a) above.

(3) Dedicated Aide

Within two (2) weeks of the date of this decision, the Respondent shall fund a full-time dedicated
aide for the student beginning the 2011/12 school year.

(4) Independent Tutoring Services

(a) The Respondent shall fund tutorial services for the student at a Lindamood-Bell Diagnostic
Learning Evaluation, at a cost not to exceed . to remediate the student’s deficits in
reading, mathematics, and written expression.
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(b) The tutorial services may be provided at the student’s school, at the end of each school day; at
a and/or at a Summer Clinic; and the student has until the
end of the 2011/12 school year, to utilize the tutorial services. The Respondent shall provide
the student transportation for the student to attend the after
school tutoring, and/or Summer clinic, if the tutoring services are not provided at the student’s
school.

X. ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ORDERED, that the

Respondent shall fund and implement the student’s Compensatory Education Plan, as provided on pages
19-20 of this decision.

XI. NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a District
Court of the United States without regard to the amount in controversy within ninety (90) days from the
date of the Hearing Officer Determination in accordance with 20 USC §1415(i).

Date: %25 2077 Ramona %%M/m

Attorney Ramona M. Justice, Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parents], on behalf of, Date Issued: May 25, 2011
[Student], !
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
v
District of Columbia Public Schools (DCPS), j
Respondent.

HEARING OFFICER DETERMINATION

L. BACKGROUND

The complaint in this matter was filed by the Petitioners on March 11, 2011. The Petitioners
are represented by Alana Hecht, Esq., and the Respondent is represented by Kendra Berner, Esq.
_ A response was filed on March 22, 2011. A prehearing conference was held on March 23, 2011,
and a prehearing order issued on that date. Petitioners did not participate in the prehearing
conference, nor did their attorney. A resolution meeting was held on March 25, 2011, and did not
result in a settlement or any other agreements. On March 25, 2011, the Petitioners filed a motion
to permit the addition of an issue that they argued was part of the complaint but not included in

the prehearing order of March 23. The motion was granted in a written order on March 29, 2011.

! Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.





The hearing was convened on May 9, 2011, in room 2004 at 810 First Street NE,

Washington, D.C. The due date for the hearing officer determination (HOD) is May 25,2011.

This HOD is issued on May 25, 2011.

II. JURISDICTION

This hearing process was initiated and conducted, and this decision is written, pursuant to the

Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., and

its implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL. ISSUES & RELIEF SOUGHT

The issues to be determined by the Independent Hearing Officer (IHO) are:

1y

2)

3)

4

Whether the Respondent failed to offer or provide the Student with an individualized
education program (IEP) reasonably calculated to provide educational benefit when it
lacks a dedicated aide for the Student?

Whether the Respondent failed to provide the Student with special education and
related services in conformity with his IEP when it did not provide required
occupational therapy, physical therapy, speech and language, or assistive technology
services?

Whether the Respondent failed to provide a requested re-evaluation or failed to

provide notice of its refusal to conduct a re-evaluation when requested in October
2010?

Whether the Respondent failed to provide the Student with an appropriate preschool
education when it placed the Student in a program for students with autism which is
located in a building that does not permit the Student to freely ambulate?

The substantive requested relief includes:

1)
2)

Placement at

Inclusion of a dedicated aide in the Student’s IEP for the school day and on bus.





3) Compensatory education consisting of any and all assistive technology recommended
by recent (unspecified) evaluations and a pre-school summer camp at Children of
America or another comparable summer program for students with Cerebral Palsy, in
order to provide him with socialization with his peers, additional therapies missed,
confidence, independence, and build a foundation for pre-academic skills.

IV. EVIDENCE

Nine witnesses testified at the hearing, four for the Petitioner and five for the Respondent.
The witnesses for the Petitioner were:
1) Petitioner, (Mother) (P)
2) Admissions Coordinator,
3) Lawrencia Cole, Educationél Advocate (L.C.)
4) Patrice Brown, Occupational Therapist (OT), (P.B.)
The witnesses for the Respondent were:
1) Special Education Coordinator,
2) Special Education Teacher
3) Michelle Brown, OT (M.B.)
4) Ingrid Goganious, Speech and Language Therapist (1.G.)
5) Special Education Coordinator, '

18 documents were disclosed by the Petitioner and all were admitted into evidence. The

Petitioner’s exhibits are:

Ex.No. Date Document

P1 [Undated] Compensatory Education Proposal for [Student]

P2 May 2, 2011 Email chain ending from Bonds to Dholakia

P3 [Undated] National Children’s Center [brochure webpages]

P4 2003-2004 School year Dedicated Aide Justification

P5 March 30, 2011 Individualized Education Program (IEP)

P6 March 30, 2011 Prior Notice Letter

P7 March 30, 2011 Advocate’s Notes

P8 March 30, 2011 Individualized Education Program (IEP) Meeting
Notes





P9
P10
P11

P12
P13

P14
P15
P16
P17
P18

Ten documents were disclosed by the Respondent and all of them were entered into evidence.

March 9, 2011
April 7,2011
March 25, 2011
March 25, 2011
November 8, 2010
October 6, 2010

October 6, 2010

April 8, 2010
[Undated]
[Undated]
May 2, 2011
May 2, 2011

The Respondent’s exhibits are:

R1
R2
R3

R4
RS
R6
R7

R38

R9

R 10

March 25, 2011
March 30, 2011
March 30, 2011

November 8, 2010
February 17, 2011
April 12,2011
October 31, 2010
December 6, 2010
December 30, 2010
February 2, 2011
March 2, 2011
April 8, 2011
January 6, 2011
February 11, 2011
March 4, 2011
April 4, 2011
December 2, 2010
January 10, 2011
February 1, 2011
March 2, 2011
March 30, 2011
November 1, 2010
December 6, 2010
January 4, 2011
February 4, 2011

Observation, Advocate’s Notes

Occupational Therapy Evaluation

Letter from Johnson to [Petitioners]

IEE Acceptance Form

IEP Progress Report — Annual Goals

Letter from Hecht to Principal, et.al [Request for

evaluations]

Letter from Hecht to Principal, et.al [Request for

records]

Individualized Education Program (IEP)

Lawrencia Cole [Curriculum Vitae]

Patrice Brown [Curriculum Vitae]

Email chain ending from Parker to Hecht
[webpages]

Letter from Johnson to [Petitioners]
Individualized Education Program (IEP)
Individualized Education Program (IEP) Meeting
Notes

IEP Progress Report — Annual Goals
IEP Progress Report — Annual Goals
IEP Progress Report — Annual Goals
Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker





V. FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:
1. The Student is a year old learner with a disability enrolled in a preschooi program at
School for the 2010-2011 school year.? The Student has cerebral palsy and
is eligible for special education and related services under the definition of developmental
delay.’ The Student arrived at at the start of the 2010-2011 school year with an IEP
from his prior school in Maryland.*

2. The Student’s disability affects his participation in appropriate activities including
ambulation, feeding, and manipulating objects.’ He has difficulty with fine and gross motor
activities and cannot move around the school independently, has difficulty feeding himself,
and manipulating objects.® He eats only soft food.’

3. The Student had 11 annual goals when the 2010-2011 school year began.® The IEP was
revised in March 2011 and four of the goals had not been met.” Many new goals were added
which were more advanced than the prior goals and there was a total of 18 goals in the March
2011 revision.'® One of the goals not met was a speech and language goal (expressing need

and wants by using multiple communication strategies).'' The other three goals not met

2 Testimony (T) of P, T of S.C.

*TofP, Tof S.C.,P 14.

*TofP,P 14.

*P1S.

°P15.

" T of P, T of D.D. (P testified that the Student’s dietary needs are a reason he requires a dedicated aide — to monitor
what is put in his mouth to avoid choking. While P told D.D. that Student requires soft food, there was never any
issue about this raised prior to the hearing and it was not discussed more in depth with school staff or the IEP team.
Thus, Petitioners” position on this point is merely a pretext for their argument that a dedicated aide is required and is
not convincing.)

*P15,RS.

°P5,P14.

“Pps,P14.

""Ps,Pl4.






involved motor skills (standing and pushing a ball toward target, feeding himself without
spilling, and holding and drinking from a cup with a lid and/or straw»).12
4. Special education and related services in the IEP at the start of the 2010-2011 school year

included:"

e Classroom instruction from a special education teacher outside of the general education
setting for six hours 18 times per month. (About 27 hours per week.)

* Physical education outside of the general education setting from an adapted physical
education teacher for 20 minutes twice weekly.

* Occupational therapy outside of the general education setting for 30 minutes 45 time per
year. (Just over once per week.)

e Physical therapy outside of the general education setting for 30 minutes 60 times per
year. (About twice per week for a total of one hour.)

The occupational therapy services were to address the Student’s fine motor and mealtime

skills/goals.'* The physical therapy services were to develop and monitor functional mobility

skills in the school environment and would include direct therapeutic intervention,

positioning and equipment management, staff training, and monitoring of Student progress."

5. Rather than 20 minutes twice weekly, adapted physical education was provided 45 minutes
per week, but was not begun until mid-November 2010.'°

6. The Student was provided weekly occupational therapy services, typically for 30 minutes per
session, and sometimes more.!” Services were not started until the last week of October of
the 2010-2011 school year.'® Most of the missed sessions for occupational therapy following

its implementation were due to the Student’s absence.'’

>P5,P14.

P P14,

“Pp 4.

P14,

“R9.

"R7.

'® (M.B. testified that she began providing OT services to the Student “around the beginning of the school year.”
The Respondent’s records show that was the last week of October, and so nearly two months of OT services were
not provided to the Student.)

“R7.






7. Physical therapy services were not begun until mid-December, and then were provided only
about 30 minutes per week rather than twice per week.?

8. The Respondent provided speech and language therapy even though these services were not
listed in the IEP.?! The IEP was revised to include speech-language pathology services of
240 minutes per month (4 hours) on March 30, 2011.2

9. Supplementary aids and services in the IEP at the start of the 2010-2011 school year
included:*

e Suction bowl

e Adapted curved handle spoon

e Cup with lid and/or straw

¢ Plastic container with handles to hold a juice box

e Slant board with a clip ’

e Placing Student in a variety of positions throughout the school day

e Extended school year

e Lift bus

e A gait trainer (which was recorded as part of gross motor goals as the Student’s “least
restrictive device,” but was not otherwise listed elsewhere. This appears to have been an
error as the device was clearly in use and necessary to help the Student reach the gross
motor goals. The Respondent did not have a gait trainer available for the Student to use.)

10. The March 2011 revision of the IEP notes the Student only requires a bus for transportation
services.”* ESY services are also required, but a dedicated aide is not.”’

11. The Student could not access the cafeteria or library at his school,
because there was no elevator to enable him to get there in his wheelchair.”® As a result he
eats in the classroom with an aide and cannot be in the library when stories are read to his

2R38.

21 P 14, R 10. (It is suspected that the speech goals in the IEP were worked on at the prior school in Maryland by the

special education teacher(s) as the IEP refers to special education classroom instruction provided in a collaborative

Transdisciplinary approach. This was not explained through any testimony or argument, however, and is only a
€ss.)
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peers.”” He requires someone to push him around in his wheelchair because he is not yet able
to push himself.*® The Student did not have a dedicated aide in his prior school in
Maryland.?

12. School, another of the Respondent’s schools, is fully accessible and can
provide the services in the Student’s IEP.*

13. The Student enjoys school and likes books in particular.®' His preschool teacher uses Applied
Behavioral Analysis (ABA) with the students in the class.>? ABA uses discrete trials and
intensive data collection on the imparting of skills to students.*® The Student has progressed
well on his pre-academic skills and has met most of his annual goals, indicating success with
the teaching method used.>*

14. The Student is in a preschool class fully segregated from non-disabled peers, and there are a
mixture of students with various disabilities in the class.*

15. The Petitioner, through her counsel, sent the Respondent a request to evaluate the Student on

October 6, 2010.% The Respondent failed to respond to the request.’’

T of

BTof
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* T of S.C., P 5 (The academic goals in the IEP were revised in March to be more challenging; a sign the prior goals
were met.)

* Tof S.C.

“p13.

7 T of D.D. (This witness testified that the request for evaluation was never received. However, the request was sent
to not only her, but the school principal and anther named person, as well as copied to the Director of Special
Education and the Office of Legal Counsel. Someone in the school district surely received the request and should
have made sure it went to the appropriate person.)





V1. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. A free appropriate public education (FAPE) for a child with a disability under the IDEA is

defined as;

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school educatlon in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. §300.17.

2. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including —

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child’s pamcxpatlon in appropriate
activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —

(A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and

(B) Meet each of the child’s other educational needs that result from the child’s disability;

(ii) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;

(3) A description of — (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and

(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;

(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or supports for school personnel that will be provided to enable the
child —

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;

(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i) A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and
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(ii) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why —

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is approprlate for the chlld and

(7) The projected date for the beginning of the services and modifications described in paragraph
(a)(4) of this section, and the anticipated frequency, location, and duration of those services and
modifications.

3. “Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1). Federal Regulations at

34 C.F.R. § 300.39(b)(3) defines “specially designed instruction” as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

Related services include transportation services which includes:

(i) Travel to and from school and between schools;

(i) Travel in and around school buildings; and

(iii) Specialized equipment (such as special or adapted buses, lifts, and ramps), if required to provide
special transportation for a child with a disability.

34 C.F.R. § 300.34(c)(16).

The Student requires transportation services because he cannot independently move around a
school building or to or from the building. He also needs equipment to move around with.
Sufficient transportation services are not provided for in the current revision of the IEP. The
IEP must address the transportation services, including equipment, to assist the Student in
moving around the school and to and from the school. A dedicated aide may be provided as a
transportation service, but is not necessary as other means of providing transportation
services may be used. The frequency, location, and duration of transportation services must
be listed so as to provide clear instructions to staff and information to the parent as to what
and how the Student’s ambulatory needs will be met, pursuant to 34 C.F.R. § 300.320(a)(7).
The IDEA “is violated when a school district deviates materially from a student’s IEP.”

Wilson v. D.C., C.A. 09-02424, p 7 (D.D.C. 2011), citing: Van Duyn ex rel. Van Duyn v.
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Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007) (“[A] material failure to implement an

IEP violates the IDEA. A material failure occurs when there is more than a minor
discrepancy between the services a school provides to a disabled child and the services

required by the child’s IEP.”); accord S.S. ex rel. Shank v. Howard Road Acad., 585 F. Supp. |

2d 56, 68 (D.D.C. 2008); Catalan ex rel. E.C. v. District of Columbia, 478 F. Supp. 2d 73; 75

(D.D.C. 2007), aff’d sub nom. E.C. v. District of Columbia, No. 07-7070 (D.C. Cir. Sept. 11,
2007). “[T]he materiality standard does not require that the child suffer demonstrable
educational harm in order to prevail” on a failure-to-implement claim. Wilson, at p 7
(empbhasis in original), citing: Van Duyn, 502 F.3d at 822 (emphasis added); cf. MM ex rel.

DM v. Sch. Dist. of Greenville Cnty., 303 F.3d 523, 537 n.17 (4th Cir. 2002) (rejecting the

argument that parents must show actual developmental regression before their child is
entitled to ESY services under the IDEA). “Rather, courts applying the materiality standard
have focused on the proportion of services mandated to those actually provided, and the goal
and import (as articulated in the IEP) of the specific service that was withheld.” Id., See, e.g.,
Van Duyn, 502 F.3d at 822; S.S., 585 F. Supp. 2d at 65-68; Mary McLeod Bethune Day

Acad. Pub. Charter Sch. v. Bland, 534 F. Supp. 2d 109, 115-16 (D.D.C. 2008); Catalan, 478

F. Supp. 2d at 76.

. Occupational therapy (OT), physical therapy (PT), speech and language services (S/L), and
assistive technology (AT) were not provided in conformity with the Student’s IEP. OT
services, despite being required when the school year began, were not provided until late in
October. The Student missed at least nine weeks of OT or approximately four and a half
hours worth of service. Nine weeks is a material failure as indicated by at least two OT goals

that were not met by March, 2011 (drinking and feeding). The Student missed at least 16
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weeks of PT until mid-December, and then was provided only about 30 minutes per week
rather than an hour per week. This is a material failure as the Student was not provided, at
least until the IEP was revised at the end of March, more than half the PT services the IEP
team had determined necessary.”® While the IEP had speech and language goals, it did not
call for the services of a speech and language pathologist. While providing these services
may have been appropriate, the IEP was not revised until March 30, 2011, to reflect this.
Prior to that time, the speech and language therapy services were not provided in conformity
with the IEP. This is a material discrepancy with the IEP and, if nothing else, removed the
Parent from the decision making process as she was not on notice of the change in service
and did not have the opportunity to participate in decision making until March, 2011. Finally,
the IEP required the use of a gait trainer or other device for the Student even though the
frequency, location, and duration of this service was not documented properly in the IEP. The
Respondent failed to provide the assistive technology necessary to aid the Student in reaching
the IEP goals, which was a material failure to implement the IEP. Furthermore, failure to
revise the IEP to address the flaw in documentation to make clear what services were to be
provided is a violation of 34 C.F.R. § 300.324(b).

8. A reevaluation of a Student must bé conducted when a parent requests. 34 C.F.R. §
300.303(a)(2). This requirement is not without exception, as the school district may have
good cause to refuse (for example, if an evaluation was recently completed). If the school
district refuses (as well as when it agrees to or proposes a reevaluation) it must provide

written notice of it refusal and the reasons. 34 C.F.R. § 300.504.

%% While the IEP was formulated by a team, including the Parent, in Maryland, the Respondent’s staff did not seek to
revise the IEP until March, 2011.

12





9.

10.

11.

12.

13.

The Parents, through counsel, requested a reevaluation of the Student in October 2010, and
the District never responded. Without written notice of its position on the reevaluation, the
Petitioners’ opportunity to participate in the decision-making process concerning the
provision of a FAPE to the Student was significantly impeded. See 34 C.F.R. §
300.513(a)(2)(ii).

The concept of “least restrictive environment” (LRE) is defined in Federal Regulations as:

(2) Each public agency must ensure that —

(i) To the maximum extent appropriate, children with disabilities, including children in public or private
institutions or other care facilities, are educated with children who are nondisabled; and

(ii) Special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that education in
regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.

34 C.FR. § 300.114(a)(2).

34 CF.R. § 300.117, Nonacademic settings, states:

In providing or arranging for the provision of nonacademic and extracurricular services and activities,
including meals, recess periods, and the services and activities set forth in § 300.107, each public agency
must ensure that each child with a disability participates with nondisabled children in the extracurricular
services and activities to the maximum extent appropriate to the needs of that child. The public agency
must ensure that each child with a disability has the supplementary aids and services determined by the
child’s IEP Team to be appropriate and necessary for the child to participate in nonacademic settings.

Despite the primarily academic gains made by the Student in the preschool program at Tyler,
he could not access the cafeteria or library to eat and participate in readings with his non-
disabled peers as a result of the building’s limitations, not his own. Thus, he was not in the
least restrictive environment. This exclusion of the Student from meals with his peers and
library time rénders the preschool program inappropriate under 34 C.F.R. § 300.17(c).

Compensatory education is an equitable remedy that may be provided as relief in disputes

under the IDEA. Reid ex rel, Reid v. District of Columbia, 401 F.345 16,  ,43 IDELR 32,
(p 5, p 6) (D.C. Cir. 2005), citing G. ex rel. RG v. Fort Bragg Dependent Schs., 343 F.3d 295,
308 (4th Cir. 2003), and Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993).

If, in the hearing officer’s broad discretion, compensatory education is warranted, the “goal
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in awarding compensatory education should be ‘to place disabled children in the same
position they would have occupied but for the school district’s violations of IDEA.”” Wilson,
atp 9, citing Reid, 401 F.3d at 518, and Carter at 15-16. “Once a student has established a
denial of the education guaranteed by the IDEA, the Court or the hearing officer must
undertake ‘a fact-specific exercise of discretion’ designed to identify those services that will
compensate the student for that denial.” Id., citing Reid, 401 F.3d at 524; see Stanton ex rel.
K.T. v. District of Columbia, 680 F. Supp. 2d 201, 207 (D.D.C. 2010); Phillips ex rel. T.P. v.
District of Columbia, 736 F. Supp. 2d 240, 247 (D.D.C. 2010).

The Student failed to reach four of his annual goals as a result of the denials of FAPE
described herein. The appropriate relief to remedy this harm is to provide compensatory
services to put the Student in the place he would have been but for the violations. Because
education is an outcome-oriented process, compensatory services themselves are not the end
result. Rather, the educational outcomes expected (meeting the goals that were not obtained)
is the end result reasonably sought after. The compensatory edﬁcation “plan” offered by the
Petitioners (P 1) fails to convincingly articulate how the proposed compensatory education
will make up for the denial suffered by the Student. They request “[a]ny and all assistive
technology that the recent independent evaluations recommended[,]” which is a catch-all that
fails to link specific necessary services to aid in making up for an unspecified deficit as a
result of the denials of FAPE. The provision of a summer camp for students with cerebral
palsy gets closer, as it will provide socialization with peers, but it appears too general to be of
specific benefit tailored to what has been the effect of the denials of FAPE to this Student: a

failure to reach the annual functional goals concerning feeding, drinking standing and rolling
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15.

a ball toward a target, and communicating with multiple strategies. The compensatory
education will need to be more specifically tailored to remedy the harm to the Student.
The Student cannot be kept at School because it is not fully accessible and
therefore is not the least restrictive environment for the Student. The District’s school at

is accessible and the Student’s IEP can be implemented there. As long as
the District has a facility that is accessible to the Student and can implement his IEP in the

least restrictive environment, a private placement is not necessary.

VII. DECISON

. The Petitioners prevail on Issue #1 because even though it is not clear the Student’s IEP

requires a dedicated aide, it does require more specific transportation services for the Student,
one of the primary reasons the Petitioner complained of and sought a dedicated aide. -

The Petitioners prevail on Issue #2 because the Respondent failed to provide the Student with
special education and related services in conformity with his IEP when it did not provide
required occupational therapy, physical therapy, and assistive technology services. The
Respondent also failed to either revise the IEP to document the speech and language services
to be provided or used another method to help the Student reach the speech and language
goals in the IEP.

The Petitioners prevail on Issue #3 because the Respondent failed to provide a requested re-

evaluation or failed to provide notice of its refusal to conduct a re-evaluation when requested

in October 2010.






4. The Petitioners prevail on Issue #4 because the Respondent failed to provide the Student with
an appropriate preschool education when it placed the Student in a building that does not

permit the Student to freely ambulate.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. The Student will be placed in a school that is fully accessible beginning the summer of 2011.

2. The Student will be provided compensatory education services over the summer of 2011,
which will not interfere with currently scheduled ESY services. The compensatory education
services will include OT, PT, and speech and language therapy that will aid the Student in
reaching the four goals that were not reached by March 30, 2011, before the start of the 2011-
2012 school year. The compensatory education services must begin no later than June 27,
2011. The services must be monitored weekly to ensure progress is being made to reaching
each of the goals. Written reports detailing the level of progress will be provided to the
Petitioner at the start of the week following the week of the report. The reports must be
sufficiently detailed to inform the réader of how much more progress is necessary to reach
the goal.

3. Upon reaching each of the goals, the service providers will propose new annual goals‘ which
will be achieved by the end of the 2011-2012 school year. If necessary, the IEP team will
meet to determine the services necessary to enable the Student reach those goals and
document the goals and services in the IEP.

4. The level of OT, PT, and speech and language service will begin at four hours per week each

of OT and speech and language, and 45 minutes per week of PT. These service amounts must
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be adjusted by the service providers (with notice explaining reasons for changes to the
Petitioners) over the course of the summer based on the progress of the Student in reaching
each of the four goals by the start of the 2011-2012 school year.

5. The IEP must be revised no later than June 27, 2011, to incorporate the necessary assistive
technology and transportation services for the Student as described in the findings and
conclusions herein. An IEP meeting will be convened following a proposal of three dates and
times to the Petitioners and the Petitioners will have the opportunity to choose one of the
proposed dates. The notice will inform the Petitioners of the date and time the IEP team will
meet if they fail to select one of the proposed times. This method will be used for the
scheduling of any subsequent IEP team meetings necessary pursuant to this Order.

IT IS SO ORDERED.

Date: May 25, 2011

Independent Hearing Officer
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office
810 First Street, N.E., 2" Floor
Washington, DC 20002
Student,
Petitioner, Date Issued: May 5, 2011
V. Hearing Officer: Ramona M. Justlce
The District of Columbia Public Case Number: kid
Schools (“DCPS”), =
Respondent.

HEARING OFFICER DETERMINATION

I. JURISDICTION

This proceeding was invoked pursuant to the Individuals with Disabilities Act (“IDEA”),
P.L. 101-476, as amended by P.L. 105-17; reauthorized as the Individuals with Disabilities Education
Improvement Act of 2004 (“IDEIA™), Public Law 108-446 and 20 U.S.C. Sections 1400 et seq., Title
34 of the Code of Federal Regulations, Part 300; the Rules of the Board of Education of the District of
Columbia; Title 38 of the D.C. Code, Subtitle VII, Chapter 25; and Chapter 30, Title 5-E of the District
of Columbia Municipal Regulations (“DCMR”).

II. PROCEDURAL HISTORY

On March 8, 2011, the student, through his Attorney, filed with the District of Columbia,
Office of the State Superintendent of Education (“OSSE”), Student Hearing Office, an “Administrative
Due Process Complaint Notice”. On March 18, 2011 the Respondent filed a response to the student’s
_ due process complaint notice.

On March 11, 2011, the Student Hearing Office assigned the due process complaint to this
Hearing Officer. On March 14, 2011, the Hearing Officer issued to the parties a “Notice of Prehearing
Conference”, scheduling the prehearing conference for March 23, 2011 at 4:00 p.m.; and an Order
requiring the parties to notify the Hearing Officer of the date, time, and outcome of the resolution
meeting.

The Respondent must convene a resolution meeting within fifteen (15) calendar days from the
date of the complaint, expiring in this matter on March 23, 2011. The thirty (30) day resolution period
expired on April 7, 2011,






The resolution meeting convened on March 21, 2011, and the parties were unable to resolve the
issues in the complaint. The 45 day timeline for convening a hearing and issuing a decision began on
March 22, 2011, the day after the resolution meeting; and expires on May 5, 2011.

The prehearing conference was rescheduled and held on March 30, 2011 at 5:00 p.m., to
accommodate the schedules of the parties. On this date, the Hearing Officer issued a prehearing order
summarizing matters discussed during the prehearing conference, issues to be decided by the Hearing
Officer, and confirming the due process hearing for April 21, 2011, at 9:00 a.m...

The due process hearing convened on April 21, 2011, at 9:00 a.m., as scheduled, at
810 First Street, N.E., 2™ Floor, Washington, D.C... The hearing was closed to the public, pursuant to
the parents’ request. Each party was represented by an Attorney; and each Attorney provided opening
statements. There were no preliminary matters for the Hearing Officer to address, prior to proceeding
with a hearing on the merits of the issues in the complaint.

The Respondent offered into evidence Respondent’s exhibits 1-2; and the Petitioner offered
into evidence Petitioner’s exhibits1-21. Receiving no objections, the Hearing Officer admitted into the
record as evidence Petitioner’s exhibits 1-2, and Respondent’s exhibits 1-21.

Petitioner’s witnesses included: the student, parents of the student, and student’s Education
Advocate. The Respondent presented no witnesses, and concluded by resting on the record.

The due process hearing concluded with the Petitioner and Respondent providing closing
statements; and requesting that the Hearing Officer find in each party’s favor on the issues in the
complaint.

III. BACKGROUND

The student is years of age; and resides in the District of Columbia with his
parents. On February 28, 2011, the Respondent determined the student eligible for special education
services, developed an IEP for the student, and issued to the student a Prior to Action Notice, notifying
the student of his placement at a District of Columbia public high school’s alternative educational
program, for adult students.

‘On March 8, 2011, the Petitioner, through his Attorney, filed this due process complaint
challenging the Respondent’s development of an appropriate IEP for the student; and the
appropriateness of the student’s placement, during the 2010/11 school year.

IV. ISSUES

The issues before the Hearing Officer are as follows:

(1) Whether the District of Columbia Public Schools denied the student a free appropriate public
education, by failing to develop an appropriate Individualized Education Program for the
student on January 31, 2011, and February 28, 2011, because the level of specialized
instruction services prescribed in the IEPs, is insufficient to provide the student access to the
general education curriculum, and educational benefit, in violation of the IDEA, at 34 C.F.R.
§§300.320 and 300.324?






(2) Whether the District of Columbia Public Schools denied the student a free appropriate public
education, by failing to develop an appropriate Individualized Education Program for the
student on January 31, 2011, and February 28, 2011, because the nature of the student’s
disability is such that education in a general education setting, as reccommended in the IEPs,
cannot be accomplished satisfactorily, even with the use of supplementary aids and services; in
violation of the IDEA, at 34 C.F.R. §300.320?

(3) Whether the District of Columbia Public Schools denied the student a free appropriate public
education, by failing to provide the student an appropriate placement, because the nature of the
student’s disability is such that the student requires a full-time special education program,
outside general education, and the location of services identified in the January 31, 2011, and
February 28, 2011 IEPs, is unable to provide the student the program he requires to access the
general education curriculum, and receive educational benefit, in violation of the IDEA, at 34
C.F.R. §§300.320 and 300.324?

V. RELIEF REQUESTED

The Petitioner requests that the Hearing Officer find in its favor as to each issue; and issue an
Order requiring the Respondent to fund the student’s placement at the a
full-time special education school for learning disabled students; revise the student’s
February 28, 2011 IEP to reflect an increase in the level of specialized instruction services; and
compensatory education services from October 10, 2010 through the date of the complaint.

VI. CREDIBILITY DETERMINATIONS

The Hearing Officer finds that the testimony of all witnesses at the hearing was credible. The
Respondent presented no witnesses to refute the testimony of Petitioner’s witnesses, or evidence
presented by the Petitioner.

The testimony of the supervising Clinical Psychologist is given limited weight, due to the
witness limited familiarity with the student. The supervising Psychologist had not met or evaluated the
student, and was only familiar with the student from supervising the Psychologists’ administration of
the assessment, and completion of the evaluation report.

VIL. STATEMENT OF FACTS

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Statement of Facts are as follows:

1. The student is years of age and resides in the District of Columbia with his
parents.! On February 28, 2011, the student was determined disabled and eligible to
receive special education services, under the Individuals with Disabilities Education Act
(IDEA).” The student’s disability classification is Specific Learning Disability.

! Testimony of parent.
2 petitioner’s Exhibit 1.
*1d.






2. The student attended numerous elementary schools including
and School, a District of Columbia
public school.* The student attended School, a District of Columbia
public middle school, during the 7™ and 8" grades; and during the 9" grade, the student
attended the a District of Columbia Charter School.”

During the 2007/08 school year, for approximately 4-6 months, the student was a grade
student at a District of Columbia public high school, where the
student was expected to receive a general education diploma (GED).® The student was
administered the GED examination, however, failed the GED program and examination.”
The student was subsequently expelled from the school, due to chronic truancy, tardiness,
and wandering the halls.®

During the 2008/09 school year, the student participated in the National Guard’s Free State
Challenge Academy, a program for at risk youth, where the student was expected to receive
a high school diploma. The student completed the program on June 13, 2010, however,
failed to receive a high school diploma, because his writing skills were deemed
insufficient.” The student returned home and began seeking.employment.10

Thereafter, the student participated in Pre-GED preparation classes offered by Catholic
Charities, twice.!! The program was relatively unstructured and required a great deal of
individual motivation and self-sufficiency.'? The student was informed on several occasions
that “he was not ready”, and was unsuccessful in completing the preparation classes.'

3. Throughout the student’s education, the student progressed through the school systems with
academic deficits that were not fully addressed.'* The student failed to acquire a high
school diploma; and attempts to secure a General Equivalent Diploma were unsuccessful,
due to the student’s academic deficits.'®

Throughout the student’s education, the student’s mother was proactive, and although she
expressed concern to the student’s teachers regarding the student’s lack of academic
progress, the student was advanced in grade; and concerns regarding the student’s lack of
progress were not appropriately addressed.'®

¢ Petitioner’s Exhibit 8-4.

3 Petitioner’s Exhibit 8-5.

¢ Testimony of parent.

7 Petitioner’s Exhibit 8, page 5.

® Petitioner’s Exhibit 8, page 5.

® 1d, testimony of parent, and Petitioner’s Exhibit 8, page 6.
'% petitioner’s Exhibit 8, page 6.

"1d.

21d.

P1d.

" Petitioner’s Exhibit 8-12.

¥ 1d.

1% petitioner’s Exhibit 8-5 and testimony of parent.






During the = grade, while attending School, the student failed all
classes except Algebra, where he earned .5 credit hours; however, the student requires an
additional 23.5 credits to receive a high school diploma.'” The student can earn 6 credit
hours per year at the alternative school, however, would have to attend school for nearly
four (4) years to graduate; and the student would earn 7-7.5 credit hours at the private
school proposed by the Petitioner.'®

The student’s home school is School, a District of Columbia public
high school, located in close proximity to the student’s residence.'® The student is currently
enrolled at a District of Columbia public high school for adult students, located in
Washington, DC...

The school offers an evening alternative education program for adult students interested in
obtaining a high school diploma, pursuing a G.E.D., or advancing their careers. The school
is not a special education school, however, offers specialized instruction in the general
education setting; and the school is not in close proximity to the student’s residence.?’

The student attended the alternative school for a brief period in the year 2008, and after one
month, discontinued the program because the evening classes interfered with the student’s
work schedule.?!

In June, 2010, the student attempted to enroll at School, the student’s
neighborhood high school, however was denied admission, because the student exceeded
the age requirement.?

At the beginning of the 2010/11 school year, the student was employed during the day, and
in October, 2010 reenrolled at the alternative school, and began attending the school, ,
however, the student’s attendance was curtailed because in an effort to enter the school, the
student was accosted by individuals at or near the school, and gun shots fired at the student,
causing the student to flee from the school for his safety.?

The parent and student decided that due to safety concerns, the student would not return to
the evening school, and promptly informed the student’s school of the same.?* The
Respondent failed to initiate a safety transfer for the student, address parent and student
concerns, or discuss with the student and parent alternative placement options.25

7 Testimony of Education Advocate and student.

'® Testimony of Education Advocate and Principal at private school.
'* Testimony of parent and Education Advocate.

20 Respondent’s Exhibit 2.

2! petitioner’s Exhibit 8-5.

2y,

% Testimony of parent and student.
# Testimony of parent.
% Testimony of student and parents, and Education Advocate.
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7. On November 20, 2010, an independent Comprehensive Psychologlcal Evaluation was
completed by Compass Mental Health Consultants, LLC.?® The student has a reading,
mathematics, and written expression disorder; and satisfies the ell%lblllty criteria as a
student with a Specific Learning Dlsab1lxty (SLD), in these areas.

8. According to the student’s January 21, 2011 report card, the student received the following
grades: “D” in Algebra, “F” in Ecology, “F” in Organic Chemistry, “F” in Computer
Applications I, and no grade in Biology I.

9. On January 31, 2011, pursuant to an October 27, 2010 Settlement Agreement,zsthe
Respondent convened an IEP team meeting to review the student’s independent
Comprehensive Psychological Evaluation, discuss and determine the student’s eligibility
for special education services, discuss the student’s IEP, if necessary, site location, and
compensatory education, if warranted.?

The team discussed the student’s IEP, site location, compensatory education services, and
the Respondent’s Psychologist reviewed with the team findings and recommendations in
the Comprehensive Psychological Evaluation.*® The Respondent expressed no objections or
concerns regarding evaluation findings and recommendations in the independent
Comprehensive Psychological Evaluation.

The team determined the student eligible for spec1a1 education services, under the disability
classification of specific learning disability.>! The Respondent also completed an “Analysis
of Existing Data” report, identifying the following areas of concern regarding the student’s
education: basic math skills, reading comprehensmn and the ability to produce expressive
writing consistent for the student’s age level.*?

The Respondent proposed to place the student at his current placement, an alternative
evening school, where the student can earn 6 credits a year towards graduation. In
consideration of the student’s age, current level of academic functioning, the student’s need
for intensive academic intervention to earn credits and develop basic academic skills, and
the student’s desire to attend school during the day, the family and advocate dlsagreed with
the proposed placement; and requested a full-time IEP and placement at a day school.*

The student s parent also objected to the student’s placement in the general education
settlng

%8 petitioner’s Exhibit 8.
71d.
2 Petitioner’s Exhibit 15.
% Petitioner’s Exhibit 7.
30 petitioner’s Exhibit 7-2 and7-3.
*! Petitioner’s Exhibit 7-4, and Petitioner’s Exhibit 3-1.
32 Petltloner s Exhibit 3, pages 1-5.
3 1d.
** Petitioner’s Exhibit 7-1.






The Respondent informed the student, parent, and education advocate that the proposed
placement at the alternative school is an agppropriate placement for the student, and the
school can implement the student’s IEP.>®> The Respondent stated that it would explore
other schools for students with specific learning disabilities; and that the team would
reconvene on February 21, 2011, to develop the student’s IEP. >

10. On February 28, 2011, the IEP team reconvened to develop the student’s IEP.>” The
Respondent developed an IEP for the student, prescribing 4 hours of specialized instruction,
in the general education settmg, and 2 hours of specialized instruction, outside the general
education setting, weekly.®® The student agreed with implementation of the IEP at that
time, however, disagreed with the IEP content.*

In discussing placement, the Respondent explored no alternative placements for students
with specific learning disabilities as indicated during the January 31, 2011 IEP team
meeting, and reiterated its proposed placement of the student at the alternative school.

The student, parent, and Education Advocate disagreed with the Respondent’s proposed
placement of the student at the alternative school because the school can only provide the
student 2 hours of specialized instruction, per week; the student can only earn 6 credits a
year towards graduation; and the student and Advocate requested placement at the
School, a full-time day special education program for learning disabled students.*’

The Respondent concluded that the student’s current placement is appropriate, and issued to
the student a Prior to Action Notice, 1nform1ng the student of the Respondent’s intent to
place the student at the alternative school.*!

The student has not returned to the alternative night school since the October, 2010
incident, due to safety concerns; and the Respondent has not offered the student an
alternative placement, or safety transfer.

VIIL FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Appropriateness of Student’s IEP (Level of Services)

On December 1, 2010, an independent Comprehensive Psychological Evaluation was
completed for the student; finding that the student satisfies the eligibility criteria as a student
with a specific learning disability in readmg, mathematics, and wrltten expression, and requires
a full-time special education program, in a therapeutic environment.*?

3 .. Testimony of parent and student.
% 1d.

37 petitioner’s Exhibit 2.

38 petitioner’s Exhibit 2-7

39 petitioner’s Exhibit 2.

40 petitioner’s Exhibit 1.

*! Respondent’s Exhibit 1.

%2 petitioner’s Exhibit 8-14.






On January 31, 2011, the IEP team reviewed findings and recommendations in the independent
Comprehenswe Psychological Evaluation, and agreed to reconvene to develop an IEP for the
student.” An IEP was not developed for the student, until February 28, 2011.* On February
28, 2011, Respondent developed an IEP for the student, prescribing 6 hours of specialized
instruction, weekly; which the student, parent, and education advocate disagreed.

Generally, the fact that the student has a learning disability is not a basis for concluding that a
student requires a full-time special education program. However, in this instance, the evidence
clearly supports a finding that the nature and severity of this student’s learning disabilities are
such that the student requires a significant level of academic and support services, to receive
the “basic floor of o })g)ortumty , access the general education curriculum, and receive
educational benefit.

According to the recent Comprehensive Psychological Evaluation, the student received a FSIQ
score of 88, deﬁ01ts were noted in language development, verbal abstract reasoning, and fund
of information.*® The student’s weakest performance was obtained on the vocabulary subtest.
Attentli)sn concentration, and deficits in speed of processing routine information were also
noted.

47

Academically, all of the student’s WJ-II scores were below age and grade expectation,
rendering it difficult for the student to secure a h1gh school or general equivalent diploma,
absent intense academic tutoring and support.”® For instance, the WJ-III test scores reveal that
the student is performing at the following grade levels: 1.9 in writing fluency, 2.0 grade level
in writing sample, 2.1 in passage comprehension, 2.4 in broad written language, 3.2 in broad
reading, 3.4 in spelling, 3.8 in letter word identification, 4.2 in readlng fluency, 5.1 in
calculations, 5.3 in applied problems, and 6.6 in math fluency.’® The student also exhibits
significant difficulty decoding words, reading, and comprehending simple sentences and
passages.

Additionally, according to the Respondent’s February 1, 2011 eligibility report the student does
not achieve adequately and/or does not make sufficient progress to meet age or state-approved
grade level standards in written expression, basic reading, reading fluency, readlng
comprehension, mathematics calculation, and mathematics problem solving.*!

The Hearing Officer finds that the District of Columbia Public Schools failed to develop an
appropriate Individualized Education Program for the student on February 28, 2011, because
the 6 hours of specialized instruction services per week, as prescribed in the student’s IEP, is
insufficient to provide the student access to the general education curriculum, and receive
educational benefit.

 Petitioner’s Exhibit 7-1.

*“ Petitioner’s Exhibit 6 and 7.
4 petitioner’s Exhibit 8-14.

%8 petitioner’s Exhibit 8-12.
1d.

%14,

* petitioner’s Exhibit 8-13.

%0 petitioner’s Exhibit 8-11.

5! Petitioner’s Exhibit 3, page 2.






2. Appropriateness of Student’s IEP (Educational Setting)

At the time that the February 28, 2011 IEP was developed, the Respondent was aware of the
following:

> Throughout the student’s education, the student was placed in a general education
setting with academic deficits that were unnoticed, and unaddressed, as a result, the
student failed to progress, and regressed academically in the general education setting;

» Throughout the student’s education, the parent raised concerns regarding the student’s
lack of academic progress, even during the period the student attended DCPS schools,
however, the student was not evaluated, the student’s academic deficits were not fully
addressed, the student was advanced in grade, and parent’s concerns were not
addressed;

It is now several years later that the parent, Student, and Advocate raise similar
concerns regarding the student inability to progress in the general education setting, and
concerns that if returned to the general education setting, once again, the student’s
academic deficits will remain unnoticed and unaddressed; and the student will not
progress, however, will experience further regression;

» According to the recent Comprehensive Psychological Evaluation the nature and
severity of the student’s learning disabilities are such that education of the student in the
general education setting cannot be achieved satisfactorily, even with the use of
supplementary aids and services; and because of the nature and severity of the student’s
disabilities, the student requires education in a small structured therapeutic
environment, with a small student to teacher ratio, where the student can receive 1:1
insfruction;

» In the general education setting, at the alternative school, the student will receive
10™/11" grade level class assignments, however, the student is performing between a 1*
and 6™ grade level in all academic areas. The student lacks basic foundational skills in
reading, math, and written expression, therefore, it is likely that the student will
continue to regress and not progress academically, in the general education setting; and

> The student requires education outside the general education setting, to receive a “basic
floor of opportunity”, access the general education curriculum, and educational
benefit.

However, on February 28, 2011, the Respondent disregarded the student’s educational history,
the student’s academic, developmental, and functional needs, evaluation findings and
recommendations, parent and advocate’s concerns and input, and developed an IEP for the
student, prescribing 4 hours of specialized instruction, in the general education setting.

52 Testimony of parent, testimony of Admissions Director, of Washington, D.C., and
Petitioner’s Exhibits 6, 7-12, 14 and 15.






For these reasons, the Hearing Officer finds that the District of Columbia Public Schools failed
to develop an appropriate Individualized Education Program for the student on February 28,
2011, because the nature and severity of the student’s learning disabilities are such that
education of the student in the general education setting cannot be achieved satisfactorily, even -
with the use of supplementary aids and services.”

Appropriate Placement (Location of Services)

The Hearing Officer finds that the District of Columbia Public Schools failed to provide the
student an appropriate placement during the 2010/11 school year, because the location of
services identified in the February 28, 2011 IEP, is unable to provide the student the full-time
special education program, outside the general education setting, which the student requires to
access the general education curriculum, and receive educational benefit.

The location of services identified in the student’s February 28, 2011 IEP is an alternative
education evening program that offers classes to adult students who would like to obtain their
high school diploma, take the G.E.D., or advance their careers. The school offers a variety of
courses for adults who wish to continue their education or participate in specialized job training
programs.

As indicated supra, the nature and severity of the student’s learning disabilities are such that the
student requires a full-time special education program, outside the general education setting,
which is not available at the alternative school.

The student lacks the basic fundamental skills necessary to access the general education
curriculum and receive educational benefit, therefore, it is more likely than not that the student
will regress academically, and not progress at the location of services identified in the student’s
IEP, absent an intensive specialized instruction program, remediation in reading, written
expression, and mathematics, to acquire basic skills in these areas, and earn credits towards
graduation; and interventions, accommodations, and supports.

The student also requires education in a therapeutic environment, with a high level of structure,
low teacher to student ratio, an instructional learning environment utilizing multiple
presentation formats to include visual, auditory, kinesthetic and tactile modalities; academic
interventions, instructional modifications, testing accommodations, and assignment
modifications, which is not available at the location of services identified in the student’s [EP.>*

The student requires a curriculum focused on increasing and improving the student’s reading
writing, and language based deficits; a well defined progress monitoring system in order to
monitor the student’s progress; a highly controlled, organized, therapeutic environment, devoid
of excessive external stimuli; and intensive academic support and services, which is not
available at the location of services identified in the February 28, 2011 IEP.%

53 petitioner’s Exhibit 8, Petitioner’s Exhibit 3-1 and 2.
> Petitioner’s Exhibit 8, pages 14-15.

3 1d.
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The Respondent presented no evidence regarding the appropriateness of the location of services
identified in the February 28, 2011 IEP, its ability to implement the student’s IEP, and provides
the student educational benefit. There is also no evidence that the school can provide the
student a full-time special education program outside the general education setting, which the
student requires to access the general education curriculum and receive educational benefit.

IX. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing Officer’s
own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. The burden of proof is properly placed on the Petitioner, the party seeking relief in this
matter.”® Petitioner must prove the allegations in the due process complaint, by a
preponderance of the evidence.’’

2. The Individuals with Disabilities Education Act (“IDEA”)*® is the federal statute governing the
education of students with disabilities.”® The IDEA requires that all children with disabilities
have available to them a free appropriate public education (“FAPE”), that emphasizes special
education and related services, specifically designed to meet their unique needs; and prepare
them for further education, employment, and independent living. See, 20 U.S.C.

$1400(d)(1)(A).

Specially designed instruction means adapting, as appropriate, to the needs of an eligible child
under this part, the content, methodology, or delivery of instruction—

1) To address the unique needs of the child that result from the child’s disability;
and :

(ii) To ensure access of the child to the general curriculum, so that the child can
meet the educational standards within the jurisdiction of the public agency that
apply to all children.5

3. The IDEA defines a FAPE as special education and related services provided at public expense,
under public supervision and direction, and without charge; meet the school standards of the
State educational agency; includes an appropriate preschool, elementary school, or secondary
school education in the State involved.

The IDEA also provides that the special education and related services must be provided in
conformity with an Individualized Education Program (IEP) that meets the requirements of
§§300.321 through 300.324.!

% Shaffer v. Weast, 546 U.S. 49, 56-057 (2005) and 5 D.C.M.R. §3030.3.
720 U.S.C. §14115(i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.2005) (standard of review)
% The IDEA is reauthorized as the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA)
Public Law 108-446 and 20 U.S.C. §1400 et seq..
% The Federal regulations promulgated under the IDEA, are codified at 34 C.F.R. Part 300.
% IDEA, 34 C.F.R. §300.39 (b)(3)(i)(ii).
' IDEA, 34 C.F.R. §300.17(d).
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In the District of Columbia, the local education agency (LEA) must ensure that all children
with disabilities, between the ages of 3 and 21, have available to them a free appropriate public
education (FAPE); that emphasizes special education and related services designed to meet
their unique needs and prepare them for further education, employment, and independent
living. This student is a child with disabilities entitled to receive special education services,
under the IDEA; and District of Columbia Municipal Regulations.

4. The U.S. Supreme Court has held that the FAPE required by the IDEA consists of an
educational program specifically tailored to address the unique needs of the student by means
of an ‘individualized education program’ (IEP).%

According to Board of Education of the Hendrick Hudson Central School District, Westchester
County, et. al. v. Rowley, 458 U.S. 176 (1982),in order for FAPE to be offered a student, the
school district must show it complied with the statutory elements of an IEP, and the goals and
objectives in the IEP are reasonable, realistic and attainable. The FAPE requirement is satisfied
when the State provided personalized instruction that is reasonably calculated to enable the
child to benefit educationally; and is likely to produce progression, not regression.®

5. When parents challenge the appropriateness of a program or placement offered to their disabled
child by a school district under the IDEA, a Hearing Officers must undertake the following
two-fold inquiry: 1) procedural compliance; and 2) substantive compliance.

(1) Procedural FAPE (Procedural Compliance)

First, the Hearing Officer must determine whether the State complied with the procedural
requirements of the IDEIA, in creating and implementing the student’s IEP, or rendering the
placement decision. However, the 2004 amendments to IDEA, at Section 615(f) (ii)
specifically limit the jurisdiction of administrative hearing officers to make findings that a child
failed to receive a FAPE due to procedural violations, unless it can be determined that the
procedural violations:

) impeded the child’s right to a free and appropriate public education;

(I)  significantly impeded the parent’s opportunity to participate in the decision
making process regarding the provisions of a FAPE to the parent’s child; or

(III)  caused a deprivation of educational benefit to the student.

(2) Substantive FAPE (Conferral of Educational Benefit)
Second, once the Hearing Officer addresses the first criteria, it must determine whether the

State complied with the substantive requirements of the IDEA, by developing an IEP for the
student that is reasonably calculated to enable the student to receive educational benefit™,

62
Id.
% Board of Education of the Hendrick Hudson Central School District, Westchester County. et. al. v. Rowley. 458 U.S. 176
1982).
4 According to Rowley v. Board of Education, at 458 U.S. at 200-01 (1982), school districts are only required to provide
students a “basic floor of opportunity”; and although an “appropriate’ public education does not mean the absolutely best or

potentis'(‘l‘l maximizing education for the individual child; the educational benefit received by the student must be more than
trivial.
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The IEP must also be appropriately designed and implemented, emphasizing special education
and related services specifically designed to meet the student’s unique needs, supported by such
services, as are necessary to provide the student ‘meaningful’, benefit. If these two (2)
requirements are satisfied, the State has complied with the obligation imposed by Congress,
and the courts can require no more.

6. Appropriateness of Student’s IEP (Level of Services)

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that the
District of Columbia Public Schools failed to develop an appropriate IEP for the student on
February 28, 2011, because the level of specialized instruction services prescribed in the IEP, is
insufficient to provide the student access the general education curriculum, and educational
benefit, in violation of the IDEA, at 34 C.F.R. §§300.320 and 300.324.

First, the Respondent failed to comply with the substantive requirements of the IDEA, by
ensuring that the student’s IEP includes a statement of special education and related services
and supplementary aids and services, based on peer reviewed research to the extent
practicable, to be provided to the child, or on behalf of the child, and a statement of the
program modifications and supports for school personnel that will be provided to enable the
child—

)] Advance appropriately toward attaining the annual goals;

(i)  To be involved in and make progress in the general education curriculum in
accordance with paragraph (a)(1) of this section, and to participate in
extracurricular and other nonacademic activities;

(iif)  To be educated and participate with other children with disabilities and
nondisabled children in the activities described in this section...

Second, the Respondent failed to comply with the procedural and substantive requirements of
the IDEA, by ensuring that in developing the February 28, 2011 IEP, the IEP team carefully
considered:

1) the strengths of the child,
2) concerns of the student, parents, and student’s Education Advocate,
for enhancing the education of their child;
3) results of the recent independent Comprehensive Psychological Evaluation;
4) the academic, developmental, and functional needs of the child; and

5) the potential harm on the student and on the quality of services the student
requires, should the student fail to receive the level of specialized instruction
necessargl to access the general education curriculum, and receive educational
benefit.

Third, the Respondent failed to comply with the substantive requirements of the IDEA by
ensuring that the February 28, 2011 IEP is reasonably calculated to enable the child to benefit
educationally; and is likely to produce progression, not regression. Absent a sufficient level of
specialized instruction, it is likely the student will regress and not progress academically.

% IDEA, at 34 C.F.R. §300.324(a)(1)(iv).
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Fourth, in developing the February 28, 2011 IEP the Respondent failed to ensure that the IEP is
appropriately designed, emphasizing special education services specifically designed to meet
this student’s unique needs, supported by such services, as are necessary to provide the student
‘meaningful’, educational benefit, access the general education curriculum, and a “basic floor
of opportunity”.

Finally, the Respondent failed to comply with the procedural and substantive requirements of
the IDEA; and failed to fulfill its obligations to the student, under the IDEA.

7. Appropriateness of Student’s IEP (Educational Setting)

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that the
District of Columbia Public Schools failed to develop an appropriate Individualized Education
Program for the student on February 28, 2011, because the nature of the student’s disability is
such that education of the student in the general education setting, as reccommended in the IEP,
cannot be achieved satisfactorily, even with the use of supplementary aids and services; in
violation of the IDEA, at 34 C.F.R. §300.320.

In determining the educational setting for a student, the public agency must consider the
academic, developmental, and functional needs of the student, which failed to occur in this
matter. The Respondent must also identify an educational setting most likely to enable the
student to access the general education curriculum, receive ‘meaningful’ educational benefit,
and where the student is likely to progress and not regress academically, which was not
considered in this matter.

The District of Columbia Public Schools failed to comply with the substantive requirements of
the IDEA, by failing to develop an IEP for the student that is reasonably calculated to enable
the student to receive educational benefit, because the educational setting prescribed in the
student’s February 28, 2011 IEP, is inappropriate.

8. Appropriate Placement (Location of Services)

It is the Hearing Officer’s decision that the Petitioner satisfied its burden of proof by proving
that the District of Columbia Public Schools failed to provide the student an appropriate
placement, because the nature of the student’s disability is such that the student requires a
full-time special education program, outside general education, and the location of services
identified in the February 28, 2011 IEPs, is unable to provide the student the program the
student requires to access the general education curriculum, and receive educational benefit; in
violation of the IDEA, at 34 C.F.R. §300.320 and 300.324.

The IDEA provides that each public agency must ensure that to the maximum extent
appropriate, children with disabilities, including children in public or private institutions or
other care facilities, are educated with children who are nondisabled; and special

classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be
accomplished satisfactorily.®

%IDEA, at 34 C.F.R. §30.114(a)(2)(ii).
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This requirement also applies to non-academic and extracurricular services and activities such
as recess, meals, athletics, counseling, groups, and clubs.®’

The IDEA also provides that the placement decision must be made by an IEP team, including
the parent; is made in conformity with the least restrictive environment (LRE) provisions; is
determined at least annually; is based on the child’s IEP; is as close as possible to the child’s
home; and unless the student’s IEP requires some other arrangement, the child is educated in
the school that he or she would attend if nondisabled.®®

Special classes, separate schooling, or other removal of children with disabilities from the
regular educational environment occurs only if the nature or severity of the student’s disability
is such that education in regular classes with the use of supplementary aids and services cannot
be achieved satisfactorily.” Consideration must also be given to any potential harmful effect
on the child or on the quality of services the student requires.”

In the District of Columbia, special education placements shall be made in the following order
of priority, provided, that the placement is appropriate for the student and made in accordance
with the IDEA:

(1) DCPS schools, or District of Columbia public charter
Schools pursuant to an agreement between the DCPS
and the public charter school;

(2) Private or residential District of Columbia facilities; and

(3) Facilities outside of the District of Columbia.”!

An “appropriate’ public education does not mean the absolutely best or potentially maximizing
education for the individual child. Gregory K. v. Longview Sch. Dist., 811 F.2d 1307, 1314
(1987). Rather, the public agency only has to provide the student a “basic floor of
opportunity”; and according to Rowley, in providing the student the basic floor of opportunity,
the educational benefit received by the student must be ‘meaningful’ and cannot be trivial.”?

It is the Hearing Officer’s decision that in developing the student’s February 28, 2011 IEP, the
Respondent failed to comply with the substantive least restrictive environment (LRE)
requirements of the IDEA, in determining the location of services for this student; and
defaulted on its obligations under the IDEA, to ensure that this student received the “basic floor

of opportunity” required under the law, and the opportunity to receive ‘meaningful’ educational
benefit.

" IDEA, at 34 C.F.R. §300.117.

% IDEA, at 34 C.R. §300.116(a)(2) (b)(2).
% IDEA, 34 C.F.R. §300.114 (a)(1)(2)(ii).
" IDEA, 34 C.F.R. §300.116 (d).

' D.C. Code §38-2561.02.

7 Rowley v. Board of Education, 458 U.S. 176, at 177 206-207 (1982).
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X. Free Appropriate Public Education

It is the Hearing Officer’s decision that the procedural and substantive violations in this matter,
occurred from January 31, 2011, through the date of this decision, which in most circumstances
represents a brief period of time in which the student may have suffered harm as a result of the
violations; however, the violations in this matter are to such an extent that the violations seriously
impede upon the student’s right to a FAPE; causing a deprivation of educational benefit to the student,
for the following reasons:

First, the student attended District of Columbia Public schools during elementary, middle, and
high school years; and during this period the student presented with academic deficits impacting his
learning and educational performance and the parent consistently expressed concern regarding the
student’s lack of academic progress to the student’s teachers; however, the parent’s concerns were not
addressed, the student’s academic deficits were not addressed; and the student was repeatedly
advanced in grade.

Of particular note, is that during the period the student attended the District of Columbia Public
Schools and parent repeatedly made the schools aware of concerns regarding the student’s lack of
academic progress and the impact on the student’s learning and educational performance, the District
of Columbia Public Schools should have addressed the parent’s concerns and the student’s lack of
academic progress at that time, however, failed.

The District of Columbia Public Schools should have addressed parents’ concerns and student’s
lack of progress by identifying, locating, and evaluating the student to determine the student’s
eligibility for special education services; and should have determined the student eligible for special
education services as a student with a specific learning disability during the student’s formative years.
It is now, many years later, at the age of 20 and after attending various schools because of the student’s
academic deficits, that through the assistance of counsel, the District of Columbia Public Schools has
identified, located, evaluated, and determined this student eligible for special education services.

Second, at the beginning of the 2010/11 school year, the student attempted to enroll at
his neighborhood school, however, the student was denied admission
because the student’s exceeds the school’s age limit; and refers the student to the
alternative night school.

Third, in October, 2010, the student enrolls and begins attending the alternative night school,
however, on one occasions as the student attempts to enter the school, he and his brother are accosted
and their lives threatened by unknown assailants at or near the school, firing gun shots in their
direction, causing them to flee the area and contact their parents to secure their safe return home.

Thereafter, the student and student’s parents decided that due to concerns regarding the
student’s safety in attending the school in the area where the school is located, and in the evening, the
student would not return to the school. The student’s mother promptly notified the DCPS of the
incident at the school and concerns regarding the student’s safety in attending the school in the area in
which the school is located and in the evening. The DCPS failed to address parent’s concerns, failed to
initiate a safety transfer for the student to attend an alternate school, and on February 28, 2011, issued
to the parent a Prior to Action Notice informing the student and parent that the student would remain at
the school.
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As of the date of this decision the DCPS failed to ensure a continuum of alternative placement
and educational services for the student; and since October, 2010, the student has not received
specialized instruction services. As of the date of this decision, the Respondent made no efforts to
provide the student a safety transfer to an alternate day school.

Fourth, a recent Comprehensive Psychological Evaluation reveals that academically, the
student is below age and grade expectation, rendering it difficult for the student to secure a high school
or general equivalent diploma, absent intense academic tutoring and support.” The student is
performing at the following grade level equivalencies: 1.9 in writing fluency, 2.0 in writing sample,
2.1 in passage comprehension, 2.4 in broad written language, 3.2 in broad reading, 3.4 in spelling, 3.8
in letter word identification, 4.2 in reading fluency, 5.1 in calculations, 5.3 in applied problems, and
6.6 in math fluency.

The evaluator determined that the nature and severity of the student’s learning disabilities are
such that the student requires a full-time special education program, outside general education, in a
therapeutic environment, with a small student to teacher ratio, where the student can receive 1:1
support, and remediation in reading, written expression, and mathematics. The DCPS disregarded the
findings and recommendations in the evaluation and developed an IEP for the student, prescribing 4
hours of specialized instruction in the general education setting, 2 hours outside general education, and
issued to the student a Prior to Action Notice maintaining the student’s placement at his current school.

Fifth, The student has progressed through the school systems with academic deficits, which
were never fully addressed, and despite the student’s placement history, the student failed to acquire a
high school diploma, and attempts to secure a General Equivalent Diploma have been unsuccessful.
Furthermore, because the student’s academic deficits were not addressed at any time throughout his
education, the student only earned .5 credits towards graduation; and requires an additional
23.5 credits to graduate.

Finally, the District of Columbia Public Schools failed in its obligation under the IDEA, to
provide this student a FAPE. This student should not be penalized because of the District of Columbia
Public School’s (DCPS) disregard of parent concerns regarding the student’s education during the
student’s formative years and thereafter; failure to address the student’s lack of progress while
attending DCPS schools; failure to identify, locate, and evaluate the student to determine the student’s
eligibility for special education services under the IDEA, until the student reached the age of 20; and
failure to address parent and the student’s recent concerns regarding the appropriateness of the
student’s IEP and placement, during the 2010/11 school year.

For these reasons, it is the decision of the Hearing Officer that the student was denied a FAPE;
and is entitled to compensatory education services for violations occurring during the 2010/11 school
year.

Private School Placement
When a public school system has defaulted on its obligations under the IDEA, a private school

placement is “proper under the Act” if the education provided by the private school is “reasonably
calculated to enable the child to receive educational benefit.””*

7 Petitioner’s Exhibit 8-13.
™ Florence County School District Four, et al. v. Shannon Carter, 510 U.S. 7 (1993).
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Special classes, separate schooling or other removal of children with disabilities from the
regular education environment should occur only when the nature or severity of the disability of a child
is such that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily, as in this case.”

In this matter, the Respondent defaulted on its obligations under the IDEA, to ensure that this
student received an appropriate IEP and placement, during the 2010/11 school years. The Respondent
presented no evidence that the student’s current placement is appropriate, proposed no alternative
placement for the student; and presented no evidence refuting any of the allegations in the complaint
regarding the appropriateness of the student’s IEP and placement.

The Petitioner proposes placement of the student at the located in Washington, D.C ...

is a private, non-public, self contained day high school, predominantly for
learning disabled students. School serves a total of 35 students, grades 9-12; including 30
high school students and the school offers a 1:5 student teacher ratio.

The school has two (2) teachers certified in special education and the content areas of science
and math. The school offers an intensive instructional and reading program. The school offers
vocational transition assistance, college access, college transition, rehabilitation services, community
resources, assistance in identifying vocational employment; and has an individual graduate proposal
program. A student may earn 7-7.5 credits a year based on class weight.

The school serves student with similar disabilities as this student. The school can provide the
student a small structured therapeutic environment, where the student can receive 1:1 academic
support. The school established community based relationships with businesses to facilitate student
participation in apprenticeship programs.

The school offers a Transition/College Preparatory class, and assistance with transition, SAT
preparation, etc... The school offers a two (2) year vocational program. The student was accepted at
the school, and the school commits to providing the student educational benefit.”® The parent and
student visited the school, and the parent’s requests that the Hearing Officer place the student at the
school. The student can earn Carnegie units and obtain a high school diploma.

The Hearing Officer finds that the student’s current placement is inappropriate; and the
School is an appropriate alternative placement for the student. ’ can provide the
student education in a therapeutic environment, with a high level of structure, low teacher to student
ratio, an instructional learning environment utilizing multiple presentation formats to include visual,
auditory, kinesthetic and tactile modalities; academic interventions, instructional modifications, testing
accommodations, and assignment modifications, which is not available at the location of services
identified in the student’s February 28, 2011 IEP.”

7 Letter to Tom Trigg.

76 I d
Testlmony of parents, student, and Admissions Director,
7 Petitioner’s Exhibit 8, pages 14 15.






School can provide the student a curriculum focused on increasing and improving
the student’s reading writing, and language based deficits; a well defined progress monitoring system
in order to monitor the student’s progress; a highly controlled, organized, therapeutic environment,
devoid of excessive external stimuli; intensive academic support and services, and ‘meaningful’

educatione% benefit, which is not available at the location of services identified in the February 28,
2011 IEP.

XI. COMPENSATORY EDUCATION SERVICES

The Petitioner satisfied its burden by proving that the District of Columbia Public Schools
denied the student a free appropriate public education, by failing to provide the student an appropriate
IEP and placement during the 2010/11 school year, entitling the student to compensatory education
services from the beginning of the school year through the date of this decision.

Compensatory education is an appropriate remedy where a school district knows, or should
know, that a child's educational program is not appropriate or that the student is receiving only a de
minimis benefit and fails to correct the situation, as in this case. M.C. on behalf of J.C. v. Cent. Reg'l
Sch. Dist., 81 F.3d 389, 397 (3d. Cir. 1996).

According to Mary McLeod Bethune Day Academy PCS v. Terri Bland,_ Civil Action No. 07-
1223 (2008), a compensatory education award is an equitable remedy that “should aim to place

disabled children in the same position they would have occupied but for the school district’s violations
of the IDEA.

Compensatory education is also part of the court’s resources in crafting appropriate relief.” See,
Reid v. District of Columbia, 401 F.3d 516, 523 (D.C. Cir. 2005). Its purpose is to help the child
make the progress that he/she would have made if an appropriate program had been available. The
specific services provided the student must be tailored to the student’s needs.

Under the theory of compensatory education, courts and hearing officers may award
“educational services...to be provided prospectively to compensate for a past deficient program.” See
G. ex rel. RG v. Fort Bragg Dependent Schs. 343 F.3d 295, 308 (4" Cir. 2003).

The IDEA empowers Hearing Officers with considerable discretion when fashioning a remedy.
See, 20 US.C. § 1415(i) (2) (C) (iii) (the Hearing Officer "shall grant such relief as the Hearing Officer
determines is appropriate.”) However, a Hearing Officer cannot determine the amount of compensatory
education that a student requires unless the record provides him with “insight about the precise types of
education services [the student] needs to progress.” Branham, 427 F.3d at 12 (2005).

Relevant evidence includes “the nature and severity of the student’s disability, the student’s
specialized educational needs, the link between those needs and the services offered by the private
school, the placement’s cost, and the extent to which the placement represents the least restrictive
environment.” Id. In Nesbitt, the Court found that an “award was not adequately individualized or
supported by the record”, when the Hearing Officer was not provided with any information regarding
the student’s current grade level of functioning.

®1d.
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According to_Reid a compensatory education “award must be reasonably calculated to provide
the educational benefits that likely would have accrued from special education services the school
district should have supplied in the first place.” Reid, 401 F. 3d at 524.(D.C. Cir. 2005). This
standard “carries a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility
rather than rigidity.”

The crafting of an award of compensatory education under IDEA simply cannot be nebulous;
and an arbitrary compensatory education award will never pass muster under the Reid standard. The
Hearing Officer must engage in a fact intensive analysis that is qualitative rather than quantitative.
Branhamv. D.C., 427 F.3d 7, 11 (D.C. Cir 2005); Reid. 401 F.4d at 524.

The amount of compensatory education is calculated by finding the period of deprivation of
special education services; and excluding the time reasonably required for the school district to rectify
the problem. M.C. v. Cent. Reg'l. Sch. Dist., 81 F.3d at 397 (3" Cir. 1996).

The Hearing Officer finds that the following compensatory education award is appropriately
tailored to the student’s unique needs; reasonably calculated to provide the student educational benefits
that likely would have accrued had the violations not occurred; and is intended to mitigate any harm
the student may have suffered as a result of the violations:

Compensatory Education Services Plan
(1) IEP

The student’s February 28, 2011 IEP is revised to reflect that the student will receive 27.5 hours of
specialized instruction, outside general education, weekly; extended school year services for the
2010/11 -2012/13 school years, and support services to include a reading remediation program to

be provided at the School, and funded by the Respondent, if not included as part of the
student’s educational program.

Within fifteen (15) school days from the date of this decision and order, the Respondent shall
convene an IEP team placement meeting with the parent and/or the parent’s representative, for the
purpose of revising the February 28, 2011 IEP to reflect that the student will receive 27.5 hours of
specialized instruction, outside general education, weekly.

(2) Credit Recovery Program

The Respondent shall fund an online credit recovery program (such as the accredited Compu High
online high school diploma program at www.compuhigh.com) allowing the student to recover at
least a year’s worth of credit hours towards a high school diploma, at a cost not to exceed

The student has until the end of the 2012/13 school year to complete the credit
Tecovery program.

(3) Independent Tutoring Services

The Respondent shall fund tutorial services for the student at the Lindamood-Bell Diagnostic
Learning Evaluation, at a cost not to exceed to remediate the student’s deficits in
reading, mathematics, and written expression.
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The tutorial services may be provided at the student’s school, at the end of each school day; at a

Center; and/or at a Summer Clinic; and the student has until the end of

the 2012/13 school year, to utilize the tutorial services. The Respondent shall provide the student
transportation for the student to attend the _center, after school tutoring,
and/or Summer clinic, if the tutoring is not provided at the student’s school.

(4) Yocational Training

Upon receipt of the independent Vocational Assessment, the Respondent shall convene an IEP
team meeting with the student within ten (10) school days of the date of the assessment, to review
the evaluation, update and revise the student’s IEP and Post-Secondary Transition Plan, based on
findings and recommendations in the assessment.

XII. ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby:

1.

ORDERED, that the student’s February 28, 2011 IEP is revised to reflect that the

student shall receive 27.5 hours of specialized instruction, outside the general education
setting, weekly; extended school year services for the 2010/11 -2012/13 school years, and
support services to include a reading remediation program to be provided at the

School, to be funded by the Respondent, if not included as part of the student’s educational
program; and it is further

ORDERED, that within ten (10) school days from the date of this decision, the
Respondent shall issue to the parent a Prior Notice of Placement, placing the student at the
Monroe School, located in Washington, D.C... The Respondent shall fund the student’s
tuition and transportation for the student to attend the School, for the remainder of
the 2010/11 school year through the 2012/13 school year; and it is further

ORDERED, that the student’s placement at the School is subject to the following
conditions: the student shall enroll at the School within five (5) school days of
issuance of the Prior Notice of Placement; and once enrolled, attend all assigned classes
daily, fully, and completely, in a timely manner, absent documented excused absences; with
no reports of leaving/skipping classes or leaving school; avails himself fully and completely
of all behavioral classes and cooperates with the behavioral interventions and supports at
the school, for thirty (30) consecutive school days; otherwise, on the 31 school day or
whatever school day thereafter, the student becomes noncompliant; the student shall be
returned to an alternate District of Columbia public high school, that can implement the
student’s IEP and provide the student educational benefit, and it is further

ORDERED, that if the student is not returned to his current DCPS placement at the end of
the thirty ( 30) day period, as indicated in paragraph 3 of this order; within ninety (90)
school days of the student’s enrollment at the School, the Respondent shall
convene a meeting at the School, with the student, to discuss the student’s-
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5. academic and behavioral progress at the school, and the educational benefit received by the
student since attending the school; and if the student’s progress reports, other written
documentation, teacher and provider input indicates that the student has not made more
than minimum academic and behavioral progress during this period, and/or the student
failed to fully comply with the conditions set forth in paragraph 3 above during this 90 day
period, the student shall be returned to an alternate District of Columbia public high school
on the 91 calendar day, that can implement the student’s IEP and provide the student
educational benefit; and it is further

6. ORDERED, that should the student demonstrate academic and behavioral progress, and
compliance with paragraph 3 of this order for the remainder of the 2010/11 school year, the
Respondent shall fund the student’s tuition and transportation for the student to attend the
Monroe School, for the 2011/12 and 2012/13 school years, as long as the student continues
to satisfy the conditions of his placement, as set forth in paragraph 3 of this order;
otherwise the student shall be returned to an alternate District of Columbia public high
school that can implement the student’s IEP, and provide the student educational benefit;
and it is further

7. ORDERED, that within five (5) school days of the student’s return to his current
placement, as referenced in paragraph 3 above, the Respondent shall convene an IEP team
placement meeting to discuss and identify an appropriate placement for this student,
offering a full-time special education program outside general education, in a highly

structured therapeutic environment, for students with specific learning disabilities; and it is
further

8. ORDERED, that within ten (10) calendar days of the IEP team placement meeting, the
Respondent shall issue to the parent a Prior Notice of Placement, reflecting the student’s
placement; and the Respondent’s funding of the student’s tuition and transportation, for the
student to attend the alternative placement, for the remainder of the 2010/11 -2012/13
school years; and it is further

9. ORDERED, that the Respondent shall fund the student’s Compensatory Education Plan,
provided on pages 20-21 of this decision.

XIIL. NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a

District Court of the United States without regard to the amount in controversy within ninety (90) days
from the date of the Hearing Officer Determination in accordance with 20 USC §1415()).

Date: %5 2071 Ramona %%M@g

Attorney Ramona M. Justice, Hearing Officer











DISTRICT OF COLUMBIA
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Petitioner, Hearing Officer: Peter B. Vaden

v "~ Case No:

DISTRICT OF COLUMBIA Hearing Date: May 2, 2011

PUBLIC SCHOOLS,

Student Hearing Office, Room 2004
Respondent. Washington, D.C.

HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
This matter came to be heard upon the Administrative Due Process Complaint Notice
filed by PARENT (the “Parent”), under the Individuals with Disabilities Education Act, as
amended (the “IDEA”), 20 U.S.C. § 1400, ef seq., and Title 5-E, Chapter 5-E30 of the District of
Columbia Municipal Regulations (“D.C. Regs.”). In her Due Process Complaint, Parent alleges
that District of Columbia Public Schools (“DCPS”) denied Child a free appropriate public

education (“FAPE”) by failing to provide, consistently, a dedicated aide and behavior support

i

Personal identification information is provided in Appendix A.






services, as specified in Child’s IEP, and by failing to provide an appropriate placement. Parent
secks an award of compensatory education.

The student, an AGE child, is a resident of the District of Columbia. She is eligible for
special education services under the primary disability Other Health Impairment. The Parent’s
Due Process Complaint, filed on March 23, 2011, named DCPS as respondent. The undersigned
Hearing Officer was appointed on March 24, 2011. The parties agreed to waive resolution on
April 12,2011. On April 18, 2011, a prehearing telephone conference was held with the Hearing
Officer and counsel to discuss the hearing date, issues to be determined and other matters.

The due process hearing was held before the undersigned Impartial Hearing Officer on
May 2, 2011 at the Student Hearing Office in Washington, D.C. The hearing, which was closed
to the public, was recorded on an electronic audio recording device. The Parent was represented
by counsel and testified by telephone. Respondent DCPS was represented by counsel.

At the beginning of the hearing, counsel for Parent advised that the Parent would not seek
a change in the Child’s placement because Parent intended to move Child’s residence to another
jurisdiction at the end of the school year. Counsel for DCPS objected that Parent’s decision not
to seek a change in placement was‘ an unauthorized amendment to her due process complaint. I
overruled DCPS’s objection, holding that the Parent’s election not to seek a change in placement
was a choice of remedy, which did constitute an amendment to her due process complaint.

The Parent testified herself, and called EDUCATIONAL ADVOCATE as witness. DCPS
called as witnesses SOCIAL WORKER, SPED TEACHER, and SPED COORDINATOR.
Parent’s Exhibits P-1 through P-26 were admitted into evidence without objection. DCPS’s

Exhibits R-1 through R-8 were admitted without objection.






At the conclusion of the Parent’s case, DCPS made a motion for a directed finding
against the Parent on the grounds (1) that Parent had not established the extent to which Child
was not provided the dedicated aide services and behavioral support counseling specified in her
IEP and (2) Parent’s evidence failed to establish that Child’s placement was inappropriate. |
denied the motion because reaspnable inference could be drawn from Parent’s evidence that the
Child had not received the services specified in her IEP. See, e.g., Poirier v. Plymouth, 374
Mass. 206, 212 (Mass. 1978) (Whether anywhere in the evidence, from whatever source derived,
any combination of circumstances could be found from which a reasonable inference could be
drawn in favor of the plaintiff.)

JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit. 5-E, §
3029.

ISSUES AND RELIEF SOUGHT

1. Whether DCPS denied Child a FAPE by failing to provide, consistently, a full-
time dedicated aide for the 2010-2011 school year;

2. Whether DCPS denied Child a FAPE by failing to provide 1.5 hours per week of
Behavioral Support Services during the 2010-2011 school year; and

3. Whether Child’s 2010-2011 ELEMENTARY SCHOOL placement was not
appropriate to provide FAPE.

Parent’s requested relief is that DCPS be ordered to provide compensatory education for
the alleged denial of FAPE.
FINDINGS OF FACT
After considering all of the evidence, as well as the arguments of counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Child is an age resident of the District of Columbia. Testimony of Mother






2. Child has been enrolled in Elementary School since kindergarten. For the 2010-
2011 school year she is enrolled in GRADE. Testimony of Parent

3. When the Child started kindergarten at her neighborhood school, she showed
hyperactive and aggressive behaviors. Child was referred for special education evaluations and,
on November 25, 2008, was determined eligible under the primary disability, Emotional

Disturbance (“ED”). Exhibits P-1. P-10

4, The neighborhood school staff informed Parent that the school was unable to
accommodate Child and DCPS proposed several alternative placements. After visiting
Elementary School, Parent decided it would be the best fit for Child. DCPS transferred Child to
Elementary School after the first quarter of her kindergarten year. Testimony of Parent

5. Following a February 4, 2009 eligibility redetermination, Child’s primary
disability was classified as Developmental Delay. Exhibit R-1 In her most recent IEP, dated
February 25, 2011, Child’s primary disability is identified as Other Health Impairment (“OHI”).
Exhibit R-4

6. Child’s January 25, 2010 IEP provided that Child would receive “full-time”
special education and related services outside of the General Education setting. She was to
receive 25 hours per week of Specialized Instruction, 1.5 hours per week of Behavioral Support
Services and 1 hour per week of Occupational Therapy. In addition, the IEP states that Child
would be provided the support of a full-time dedicated aide. Exhibit R-1

7. The IEP Team had determined that Child needed regular behavioral support

services to address her difficulties in transitions from task to task, her social behavior patterns

and “social environmental concerns.” Exhibit P-2






8. During the second half of the 2009-2010 school year, Child thrived under the
January 25, 2010 IEP. Her problem behaviors decreased greatly. Tesfimony of Mother

9. At the beginning of the 2010-2011 school year, Child was placed in a different
classroom from the year before with a new group of students. Testimony of Mother The current
setting is a full-time self contained classroom with a total of 8 students. Testimony of SPED
Teacher

10. Academically, this school year, Child is progressing very well in all subjects.
Testimony of SPED Teacher

11.  Forthe 2010-2011 school year, the Behavioral Support Services specified in
Child’s IEP are provided by School Social Worker in the form of individual and group
counseling. DCPS Service Tracker logs show that from September 2, 2010 through October 14,
2010, Student received counseling services from Social Worker for up to 60 minutes per week.
Beginning the week of October 18, 2010 through the end of the Winter Break, Student did not
receive behavioral support services because Social Worker was on medical leave. Exhibit R-6,
Testimony of Sped Teacher

12.  When Social Worker returned to work after the Winter Break, she increased the
frequency of her services to Child. Testimony of Social Worker According to DCPS’s Service
Tracker logs, Child received 195 minutes of counseling services in January 2011, 330 minutes of
services in February 201 1 and 300 minutes of services in March 2011. Exhibit R-6

13.  Around November 19, 2010, the dedicated aide assigned to Child asked to be
reassigned after Child injured her. Testimony of SPED Coordinator There was a process to go

through for DCPS to identify a replacement aide and that took some time. Testimony of SPED

Coordinator Child now has a replacement dedicated aide, who started in early February 2011.






Testimony of SPED Coordinator Approximately one month before the current aide was
éssigned, Child has been assigned a male aide. Parent requested that he be replaced with a
female aide. Testimony of Mother

14, During the period that Child did not have a dedicated aide, SPED Teacher
worked closely with Child herself. Testimony of SPED Teacher There was also another full
time aide assigned to the classroom, and other service providers assisted from time to time.
Testimony of SPED Coordinator

15.  Child’s in-school behaviors deteriorated during the cﬁrrent school year. In
December 2010, SPED Teacher reported to School Psychologist that Child tends to fight or get
easily annoyed with her same-aged classmates. She often shouts or screams to be heard or get
her way. She is easily frustrated, annoyed or angered. She kicks and hits adults who try to get
her to do things she does not want to do. She refuses to listen to music and attend events where
there are crowds, many students and noise. She does not go to the library, drama class, the
cafeteria or outside to recess. Exhibit R-8

16. Child’s most recent IEP was developed on February 25, 2011. The IEP Team
reported that Child’s social skills deficits inhibit her ability to interact with peers. Overall, her
social emotional functioning currently affects her ability to progress in the general curriculum, as
she needs constant instruction in social skills. The IEP Team decided that Child continues to
require full time Specialized Instruction outside General Education, 1.5 hours per week of
behavioral support services and 1 hour per week of Occupational Therapy. Child also continues
to require the full time support of a dedicated éide. Exhibit R-4

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the argument and legal memoranda of counsel, as






well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing
Officer are as follows:
DISCUSSION
The burden of proof in a due process hearing is the responsibility of the party seeking
relief — the Parent in this case. See D.C. Regs. tit. 5-E, § 3030.3. See, also, Schaffer ex rel.
Schaffer v. Weast, 546 U.S. 49, 62, 126 S.Ct. 528, 536, 163 L.Ed.2d 387 (2005); Hester v.
District of Columbia, 433 F.Supp.2d 71, 76 (D.D.C. 2006).

1. DID DCPS DENY CHILD A FAPE BY TAKING TOO LONG TO REPLACE
HER DEDICATED AIDE?

Child’s January 25, 2010 IEP provided that she required the full-time support of a
dedicated aide in the classroom. Child’s aide for the 2010-2011 school year was reassigned, at
the aide’s request, after Child injured her around November 19, 2010. A replacement aide, a
male, was assigned in January 2011, but Parent requested that he be replaced because she
preferred a female aide. DCPS was not able to assign a qualified replacement aide until
February 2011. From around November 19, 2010 until early February 2011, except for a short
time in January 2011, Child did not have the services of a dedicated aide. Parent contends this
was a failure by DCPS to implement Child’s IEP.

The IDEA requires states receiving federal funds for education to provide disabled school
children with a “free appropriate public education.” 20 U.S.C. § 1412(a)(1)(A). A FAPE
“consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit
from the instruction.” Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982) (internal quotation

marks omitted). Although the IDEA requires an appropriate education, it “does not require a

perfect education.” M.S. ex rel. Simchick v. Fairfax Cnty. Sch. Bd., 553 F.3d 315, 328 (4th Cir.






2009). Instead, the child’s program must, at a minimum, “provid[e] personalized instruction with
sufficient support services to permit the child to beneﬁt/educationally from that instruction.”
Reid ex rel. Reid v. Dist. of Columbia, 401 F.3d 516, 525 (D.C. Cir.2005).

The failure to perfectly execute an IEP does not necessarily amount to the denial of
FAPE. However, the IDEA is violated when a school district deviates materially from a
student's IEP. See Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th
Cir. 2007) (“[A] material failure to implement an IEP violates the IDEA. A material failure
occurs when there is more than a minor discrepancy between the services a school provides to a
disabled child and the services required by the child's IEP.”); accord S.S. ex rel. Shank v.
Howard Road Acad., 585 F. Supp. 2d 56, 68 (D.D.C. 2008); Catalan v. District of Columbia,
478 F.Supp.2d 73, 75 (D.D.C.2007). Ison v. Dist. of Columbia., Civil Action 09-02424 (D.D.C.
Mar. 18, 2011). The materiality standard does not require that the child suffer demonstrable
educational harm in order to prevail on a failure-to-implement claim. Rather, courts applying the
materiality standard have focused on the proportion of services mandated to those actually
provided, and the goal and import (as articulated in the IEP) of the specific service that was
withheld. Ison, supra.

With regard to the approximately eight school weeks interval when Child did not have a
dedicated aide, I find there was not a material failure to implement Child’s IEP. DCPS did
provide a dedicated aide from the time the January 25, 2010 IEP was adopted until the Child’s
aide was injured in November 2011. After that aide asked to be transferred, DCPS did not delay
replacing the aide, but rather the process to identify a qualified aide able to work with Child took

some time. When DCPS assigned a male dedicated aide in January 2011, Parent requested that

he be replaced by a female and that also lengthened the process. During this entire period, Child






was placed in a full time special education classroom with only seven other students. When
there was no dedicated aide available, SPED Teacher worked closely with the Child herself and
she was assisted by another full time classroom aide. Under these circumstances, the time it
took DCPS to identify a qualified individual to replace Child’s dedicated aide was not a
material failure to implement Child’s IEP. DCPS prevails on this issue.

2. DID DCPS DENY CHILD A FAPE BY FAILING TO PROVIDE 1.5 HOURS
PER WEEK OF BEHAVIORAL SUPPORT SERVICES?

Child’s January 25, 2010 IEP provided that she would receive 1.5 hours per week of
behavioral support services to address her social emotional functioning in the classroom. This
was based upon a need reported by the IEP Team that Child’s social emotional functioning
affected her ability to progress in the general curriculum because she needs constant instruction
in social skills. Exhibit R-1. p.4 For the 2010-2011 school year, Child’s behavioral support
services were furnished by Social Worker, who provided group and individual counseling.

- Social Worker never provided the 1.5 hours weekly of counseling specified in Child’s IEP.
During the first weeks of the school year, Social Worker provided, at most, one hour per week of
services to Child. From October 18, 2010 through the end of DCPS’s Winter Break, Social
Worker was on medical leave and Child received no behavioral support services. After the
Winter Break, Social Worker provided Child 195 minutes of services in January 2011, 330
minutes of services in February 2011 and 300 minutes of services in March 2011. During the 30
weeks of school from the beginning of the 2010-2011 school year through the end of March, it
appears that Child received less than 20 of the 45 hours of counseling prescribed in her IEP.

During this period when DCPS failed to provide the counseling services specified in the
IEP, Child’s social emotional functioning declined from the previous school year. She showed

increased aggression, hitting herself and other students, would refuse to enter the classroom, had






poor class participation, would not attend “Specials” classes and outdoor recess and refused to
eat with her peers in the cafeteria. Considering both the proportion of behavioral support
services mandated in Child’s IEP to those actually provided, and the goal and import, as
articulated in the IEP, of those services to Child, I find that DCPS’s failure to provide the
behavioral support services specified in Child’s IEP was a material failure to implement the IEP
and, therefore, a denial of FAPE. Parent prevails on this issue.

3. WAS CHILD DENIED A FAPE BY AN INAPPROPRIATE PLACEMENT AT
ELEMENTARY SCHOOL? '

At the beginning of the 2010-2011 school year, Child was placed in a different classroom
from the year before with a new group of students. Like the year before, this was a self-
contained classroom, outside the general education setting, with a total of 8 students. However,
Parent contends that this was not an appropriate placement for Child because, in Parent’s
opinion, the other students in this class are more severely disabled than Child. Parent concluded
that this setting was “not a good fit” for Child.

The question of whether a public school placement is appropriate rests on “‘(1) whether
DCPS has complied with IDEA's administrative procedures and (2) whether or not the IEP. . .
was reasonably calculated to provide some educational benefit to the student.’”” “‘A school
district must comply with the procedural requirements and safeguards listed in 20 U.S.C. §
1415.”” JN v. District of Columbia, 677 F.Supp.2d 314, 322 (D.D.C. 2010), quoting Schoenbach
v. District of Columbia, 309 F.Supp.2d 71, 78 (D.D.C. 2004). In this case, there is no allegation
that DCPS committed any procedural violations when it developed the January 25, 2010 IEP or
that the IEP was not reasonably calculated to provide the Student education benefit. Once an
IEP is developed, the LEA must also ensure that the student is provided an appropriate

placement “based on the child's IEP.” 34 C.F.R. § 300.116. Here Child was placed in a small
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group “full-time therapeutic environment” as specified in the [EP. While Parent’s preference for
classmateé with strengths and abilities similar to those of her child is understandable, the IDEA
“guarantees a free appropriate education, [but] it does not . . . provide that this education will be
designed according to the parent's desires.” Anderson v. District of Columbia, 606 F.Supp.2d 86,
93 (D.D.C. 2009) (citations omitted.) Nor is there any requirement for a state to provide services
to maximize each child's potential. Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d
32,45 (D.D.C. 2006). Here, Parent fails to provide any evidence—other than her own
unsubstantiated opinion—that Child’s current placement at Elementary School is inappropriate.
DCPS prevails on this issue.
REMEDY

~In Section 2 above, I found that DCPS violated the IDEA and denied Child a FAPE
during the 2010-2011 school year by providing less than half of the behavioral support services
specified in Child’s January 25, 2010 IEP. The Child is therefore entitled to an award of
compensatory education. Henry v. District of Columbia, Civil Action No. 09-1626, (D.D.C.
November 12, 2010). The D.C. Circuit Court of Appeals set out the standards for an award of
compensatory education in Reid ex rel. Reid v. Dist. of Columbia, 401 F.3d 516 (D.C. Cir. 2005):
“Under the theory of ‘compensatory education,” courts and hearing officers may award
‘educational services . . . to be provided prospectively to compensate for a past deficient
program.”” Id. at 522 (citations omitted). Remedying the deprivation of FAPE “carries a
qualitative rather than quantitative focus.” Id. at 524, “[A]wards compensating past violations
[must] rely on individualized assessments.” Id. “In every case . . ., the inquiry must be
fact-specific and, to accomplish IDEA's purposes, the ultimate award must be reasonably

calculated to provide the educational benefits that likely would have accrued from special
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education services the school district should have supplied in the first place.” Id. In addition,
“whereas ordinary [IEP’s] need only provide ‘some benefit,” compensatory awards must do
more — they must compensate.” Id. at 535. When a parent seeks an award of compensatory
education for denial of FAPE, the parties must have some opportunity to present evidence
regarding the Child’s specific educational deficits resulting from her loss of FAPE and the
specific compensatory measures needed to best correct those deficits. Gill v. District of
Columbia, Civil Action No. 09-1608 (D.D.C. March 16, 2011) (citations omitted.)?

The Parent’s evidence in this case shows that during the current school year, Child
suffered from DCPS’s persistent failure to provide the hours of behavioral support services
specified in her IEP. Child’s January 25, 2010 IEP Team had determined that she needed regular
behavioral support services to address Child’s difficulties in transitions from task to task, her
social behavior patterns and “social environmental concerns.” DCPS’s records show that Child
received less than half of the approximately 45 hours of counseling services shel should have
received through March 31, 2011. For an extended period, from October 18, 2010 through the
end of the Winter Break, Child received no counseling services at all. By the end of the 2009-
2010 school year, Child had thrived and made good progress under her IEP. This school year,
however, Child has regressed socially and behaviorally. She has exhibited increased aggression
toward staff, classmates and her dedicated aide. She dislikes being in large groups and dislikes
attending “specials” (music, art and media) classes. She refuses to eat with classmates in the

school cafeteria or to go outside for recess. These were the types of behaviors that the Child’s

2 In the Prehearing Order in this case, the parties were put on notice that to establish a

basis for a compensatory education award, the Petitioner must be prepared at the hearing to
document with exhibits and/or testimony “the correct amount or form of compensatory
education necessary to create educational benefit” to enable the hearing officer to project the
progress Student might have made, but for the alleged denial of FAPE, and further quantitatively
defining an appropriate compensatory education award.
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IEP team intended to address with the behavioral support services specified in the January 25,
2010 IEP.

The Parent’s evidence of specific compensatory measures needed to correct the deficit of
behavioral support services is more problematical. Educational Advocate proposed that Child
receive a range of summer services including “sensory integration therapy” conducted by an
Occupational Therapist, funding for a summer day camp, and funding for a therapeutic
horseback riding program. I discount these recommendations, not only because Educational
Advocate was not offered as an expert witness, but also because there was no evidence that these
after school services, however valuable they may be, would be reasonably calculated to provide
the educational benefits that likely would have accrued if DCPS had provided all of the
counseling services specified in Child’s IEP. More relevant to the loss of FAPE in this case is a
recommendation from DCPS SCHOOL PSYCHOLOGIST in her January 7, 2011 Confidential
Psychological Re-Evaluation Addendum. School Psychologist recommends specific small group
social activities for Child:

[Child] continues to benefit from Behavior Support Services to address her social skills

development and the frequency of on task behavior. Engage her in social activities with

a small number of peers for no longer than 30 minutes due to attentional difficulties.

This will allow her to build new social skills and better relationships.

Exhibit P-20, p. 15 I find that supplemental group therapy in this format would be an
appropriate compensatory measure to best correct those deficits resulting from DCPS’s failure to
provide the behavioral support services specified in Child’s IEP.

It appears from DCPS’s Service Tracker time sheets that this school year, DCPS has
provided less than one-half of the 1.5 hours per week of the behavioral support services specified

in Child’s January 25, 2010 IEP — a shortage of more than 20 hours. In Reid, supra, the D.C.

Circuit rejected a “mechanical hour-per-hour calculation” for compensatory services. Id., 401
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F.3d at 518. When Child’s IEP is fully implemented, she should be receiving 1.5 hours per week
of individual and group counseling. I find that an appropriate measure to compensate Child for
DCPS’s denial of FAPE this school year would be for DCPS to provide the child two additional
30 minutes sessions per week of group therapy, in the small group format recommended by
School Psychologist. These additional services shall be provided for the remainder of this
school year and during Child’s 2011 Extended School Year (“ESY”) program. DCPS may
provide these services using its own staff or a qualified contract service provider.
SUMMARY

In summary, I find that this school year, DCPS denied the Child a FAPE when it
provided less than one-half of the behavioral support services specified in the Child’s IEP and
that Child is entitled to a compensatory education remedy. The gap in dedicated aide services
provided to Child was not a material failure to implement Child’s IEP. Parent did not meet her
burden of proof to establish that Child’s placement at Elementary School was not approbriate.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ORDERED:

DCPS is ordered to provide, for the remainder of this school year and during Child’s
2011 ESY program, 30 minutes of group therapy, two times per week, as set forth in this
determination. These services must be started within 10 school days of the date of this order and
shal‘l be provided in addition to the 1.5 hours per week of behavioral support services specified

in Child’s IEP. All other relief requested by the Parent in her Due Process Complaint is denied.

Date: _ May 15, 2011 s/ Peter B. Vaden
Peter B. Vaden, Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(1).
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DISTRICT OF COLUMBIA ) .
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) —
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HEARING OFFICER DETERMINATION

L INTRODUCTION/ PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed February 18, 2011, on behalf of a

year old student (the “Student”) who resides in the District of Columbia and has been
determined by DCPS to be eligible for special education and related services as a child with a

disability under the IDEA. Petitioner is the Student’s mother.

The Student currently attends a non-public, special education school located outside D.C.
(the “Private School”), where she was parentally placed in October 2010. Prior to that, the
Student attended two DCPS public schools during the past two school years — School A during
the 2009-10 school year; and School B during the first month of the 2010-11 school year.

- As described in greater detail below, Petitioner claims that DCPS has denied the Student
a free appropriate public education (“FAPE”) by, inter alia: (1) failing to develop an appropriate
individualized education program (“IEP”) for the Student; (2) failing to implement the Student’s

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to
public distribution.






IEPs as written; and (3) failing to provide notice of changes in placement and/or ensure parental

participation in placement decisions. See Due Process Complaint Notice (Feb. 18, 2011), p. 8.

~ A resolution session was held on March 14, 2011, which did not resolve the Complaint.
DCPS then filed a late Response on March 15, 2011, which asserts that DCPS has not denied the
Student a FAPE. DCPS concedes, however, that there were missed services during the 2009-10
school year. See Response (March 15, 2011), p. 2.

On March 21, 2011, the case was reassigned to this Hearing Officer for further
proceedings. The Hearing Officer then contacted the parties to schedule a Prehearing
Conference (“PHC”) and Due Process Hearing (“DPH”). The earliest dates available to both
parties wefe April 14 for the PHC and April 28 and 29 for the DPH. The parties agreed that
Petitioner would file an unopposed motion for continuance to accommodate the DPH dates, with
written closings due May 4 and deadline for a Hearing Officer Determination of May 11, 2011.
The motion was subsequently filed, and an Interim Order on Continuance Motion was granted

and approved by the Chief Hearing Officer for 13 days.

The PHC was held on April 6, 2011, at which the parties discussed and clarified the
issues and requested relief. Petitioner elected for the hearing to be closed. Five-day disclosures
were then filed as agreed on April 22, 2011; and the DPH was held as scheduled on April 28 and
29, 2011. Additional hearing sessions on May 2 and 4, 2011, were required to complete the

cross examination of DCPS witnesses and presentation of rebuttal testimony by Petitioner.
During the DPH, the following Documentary Exhibits were admitted into evidence:
Joint Exhibits: J-1 through J-52.
Petitioner’s Exhibits: P-1 through P-8.
Respondent’s Exhibits: R-1 through R-4.

All Exhibits were admitted without objection, except P-2 and P-6, which were admitted over
DCPS’ objections for the reasons stated on the record. In addition, the following Witnesses

testified on behalf of each party at hearing:

Petitioner’s Witnesses: (1) Parent; (2) Educational Advocate; (3)
Clinical Director, Private School; and (4) H.S. Team Leader,
Private School.






Respondent’s Witnesses: (1) Social Worker #1, School A; (2)

Social Worker #2, School A; (3) General Ed. Teacher, School A;
(4) Special Ed. Teacher, School A; (5) Special Ed. Coordinator
(“SEC”), School A; (6) SEC, School B; (7) School Psychologist;
and (8) DCPS Progress Monitor.

JURISDICTION

The Due Process Hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its implementing
regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of D.C. Municipal
Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the Hearing Officer’s
Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513, and Section 1003
of the Special Education Student Hearing Office/Due Process Hearing Standard Operating
Procedures (“SOP”). The HOD deadline is May 11, 2011,

III.

ISSUES AND REQUESTED RELIEF

As confirmed at the PHC and in opening statements at the DPH, the following issues

were presented for determination at hearing:

4y

@

€))

Inappropriate IEP (2009-10 SY) — Did DCPS deny the Student a FAPE
by failing to develop an appropriate IEP (i.e., one that is reasonably

calculated to provide meaningful educational benefit) at an August 25,
2009 MDT/IEP team meeting?

Specifically, Petitioner alleges that the [EP was inappropriate in that:

(a) the goals were not observable, measureable, or defined; (b) the IEP
contained no meaningful or useful present levels of performance in several
areas, for example social-emotional; (¢) the IEP contained, in every area,
“needs statements that are so general as to be useless”; and (d) baselines
were missing in several areas.

Failure to Implement IEPs (2009-10 SY) — Did DCPS deny the Student
a FAPE by failing to implement the Student’s IEPs as written during the
2009-10 school year?

Specifically, Petitioner alleges that DCPS failed to provide all of the
services required under the IEPs dated 08/25/2009 and 01/29/2010 (i.e.,
five hours/week pull-out and 10 hours/week inclusion specialized
instruction, plus 30 minutes/week counseling).

Procedural — Notice of Placement/Parental Participation — Did DCPS
violate required procedures and deny the Student a FAPE by failing to
provide notice of changes in placement and/or to ensure parental
participation in placement decisions, at two points: (a) the Student’s move






to the “downstairs program” at School A during the 2009-10 SY; and (b)
the selection of School B for the 2010-11 SY?

(4)  Inappropriate IEP (2010-11 SY) — Did DCPS deny the Student a FAPE
by failing to develop an appropriate IEP (i.e., one that is reasonably
calculated to provide meaningful educational benefit) at a June 2010
MDT/IEP team meeting?

Specifically, Petitioner alleges that the June 2010 IEP was inappropriate in
that: (a) baselines are either missing or inaccurate; and (b) goals do not
address the Student’s deficit areas as indicated on her 04/21/201
psychological evaluation.

(5)  Failure to Implement IEP (2010-11 SY) — Did DCPS deny the Student a
FAPE by failing to implement the Student’s June 2010 IEP as written
during the first month of the 20109-11 school year?

As relief, Petitioner requests that DCPS be ordered to fund: (a) the Student’s placement at
Private School, with transportation, back to the date of her unilateral placement by Petitioner;
and (b) a “compensatory education evaluation to be provided independently to develop a plan to
determine the impact inappropriate IEPs and placements have had on [Student] and the amount
of compensatory education needed ‘to make her whole’ as well as an MDT to review that

evaluation within fifteen days of providing the evaluation to DCPS.” Complaint, p. 8.

IV. FINDINGS OF FACT

1. The Studentisa -year old student who resides in the District of Columbia. Petitioner is the
Student’s mother. Parent Test.

2. The Student has been determined by DCPS to be eligible for special education and related
services under the IDEA as a child with a disability. J-5; J-16; J-25. Her primary disability is
Emotional Disturbance (“ED”). Id. She has experienced academic and behavioral difficulties

throughout her schooling. See Parent Test.

% Atthe PHC, it was discussed and agreed that this first request for relief consisted of two parts: (1).
retroactive reimbursement subject to the requirements of 34 C.F.R. 300.148; and (2) prospective placement.

3 DCPs’ Response objected to this second item of relief as “inappropriate and beyond the relief available to
a Petitioner under IDEA and Reid.” Response, p. 5. DCPS argued that Petitioner “must be prepared to present
evidence before the hearing officer at the time of the hearing in order to meet the standards set out by the statute and
the case law for compensation purposes as a matter of equitable relief,” Id. At the PHC, this relief issue was
discussed further, and it was agreed and ordered that compensatory education would need to be based on what
evidence Petitioner shows at hearing, unless Petitioner could demonstrate adequate legal support for her evaluation
request.






. The Student currently attends Private School, where she is in the 8" grade. The Student has
attended Private School since October 2010, when she was unilaterally placed there by

Petitioner. See ; Parent Test.

. On or about August 25, 2009, DCPS convened a meeting of the Student’s MDT/IEP team to
determine the Student’s eligibility for special education and related services under the IDEA.
She was determined to be eligible, with a primary disability of ED, and the team then
developed an initial IEP. J-4; J-5. See also J-33 (08/21/2009 comprehensive psychological
evaluation; recommending ED eligibility, and noting that “Behavioral support is strongly

recommended.”).

. The 08/25/2009 IEP required the following services: 10 hours per week of specialized
instruction in a General Education setting; five (5) hours per week of specialized instruction
in an Outside General Education setting; 30 minutes per day of behavioral support services in
a General Education setting; and 30 minutes per day of behavioral support services in an

Outside General Education setting. See J-5, p. 4.

. During the 2009-10 school year, the Student attended School A, her neighborhood DCPS
school. Her behavior issues continued, and to some degree worsened, as the school year
progressed, according to Petitioner and some school personnel. The Student was highly
distractible, was not engaging in classroom instruction, and had several disciplinary
infractions. She was often allowed to read her own novels in class, while not paying

attention to what the teacher was doing. See Parent Test.; EA Test.; Social Worker Test.

. From the beginning of the 2009-10 school year until approximately December 2009, the
Student did not receive any of the counseling services on her IEP because there was no social
worker at School A during that time period. See EA Test; Social Worker Test. The Special
Education Teacher also admitted that, during this same Fall 2009 time period, she did not
provide the Student with all of the specialized instruction that her IEP required due to her
servicing of other students in an inclusion setting. See Sp. Ed. Teacher Test. See also School
A SEC Test. (Wilson reading program did not qualify as pull-out specialized instruction
under IEP).

. In mid-December 2009, the DCPS School Psychologist tested the Student specifically for

ADHD, in response to a request from the EA. J-36, Psychologist Test. The psychologist






found that the Student did meet the conditions for ADHD, which would fall under the
eligibility classification of OHI; however, she concluded that ED was still her primary

disability in terms of impact on her learning. Id.

9. InJanuary 2010, DCPS completed a functional behavior assessment (“FBA”) and developed
a behavior intervention plan (“BIP”) for the Student. J-39; J-40.

10. On or about January 29, 2010, DCPS convened another meeting of the Student’s MDT/IEP
team, at which recent evaluations were reviewed and her IEP was reviewed and updated. See
J-17.* The 01/29/2010 IEP continued to provide for 10 hours of inclusion and 5 hours of
pull-out specialized instruction; but it reduced the level of behavioral support services to 30
minutes per week in a General Education setting. See J-16, p. 6. DCPS indicated in a Prior
Written Notice (“PWN”) issued that date to Petitioner that Student would continue to be
classified as emotionally disturbed and continue to receive special education services in an
inclusion setting at her home school. According to the PWN, the Student was “making
progress in the inclusion setting especially in the area of reading. .. through the Wilson
reading program.” J-15, p. 1. The PWN further stated that a self-contained ED program was
considered and fejected as too restrictive, and that a comprehensive speech/language

evaluation was being requested. Id, p. 2.

11. Prior to DCPS Spring Break, in late February or March 2010, the Principal of School A
(along with other administrators in the DCPS local region in which School A operated)
developed a special program for students “with intense behavioral concerns.” J-26, p. 3 The
program consisted of the Student and 11 other children — both special education and general
education students — who displayed consistently unacceptable and inappropriate behaviors in
school. Id.; School A SEC Test. This special program was called “T-12,” apparently named
for 12 troubled students. It was located in a “remote location in the building” (J-26, p. 3), a
self-contained classroom in the basement of the school with its own separate entrance and

exit. See School A SEC Test. The students “were removed from having any contact with their

* Following the 08/25/2009 IEP meeting, the SEC received comments and objections to the IEP goals from
the Student’s educational advocate (EA) at a further meeting held in early October. Draft revisions were then sent to
the EA, comments were returned, and the SEC proposed another meeting to discuss the goals. See J-12; P-2; EA
Test.; SEC Test. Ultimately, DCPS developed a revised IEP on or about 01/29/2010, which Petitioner does not
claim to be inappropriate in this proceeding.






12.

13.

14.

15.

16.

peers.” J-26, p. 3. All students received their academic instruction together, from both a

general education teacher and a special education teacher. Id.

The Principal of School A then held an informal meeting over Spring Break with the parents
of the affected students to explain the new program. Petitioner attended the meeting and
objected to the Student’s participation in the program. Despite the objection, the Student

remained in the program. See Parent Test.

The T-12 program lasted approximately 6-8 weeks before it was terminated by DCPS
officials because it had not been successful. See J-26, p. 3; School A SEC Test.

On or about April 21, 2010, Petitioner obtained an independent psychological evaluation of
the Student and submitted the final report to DCPS. The results of this evaluation indicated
that

On or about June 15, 2010, DCPS reconvened the Student’s MDT/IEP team to review the
independent psychological evaluation, DCPS continued to recommend the same 10
hours/week of inclusion, 5 hours/week of resource/pull-out instruction, and 30 minutes/week
of counseling as provided in the 01/29/2010 IEP. Petitioner and the Student’s educational
advocate protested and requested a full-time, therapeutic program. The advocate also
requested a classification of Multiple Disabilities (“MD”), for both ED and OHI/ADHD, but
the SEC stated that this classification was not possible.

On or about June 22, 2010, the last day of school, another MDT meeting was held primarily
to address placement. The team also expanded the Student’s program to include full-time

services, but only after it was reported that she had set fire to a trash can in the girls’

- bathroom while the June 15 meeting was in progress. She was then “removed from [School

17.

A] in handcuffs and charged with arson.” J-26, p. 2. “At that point the entire IEP team
agreed that [Student] needed a more restrictive placement.” Id. See also J-23 (6/15/10
Incident Information Report); Social Worker Test. (testifying that she recommended 30
minutes/day of counseling as of June 2010, because Student needed individual therapeutic

support on a daily basis).

On or about July 30, 2010, DCPS convened yet another MDT meeting for the primary

purpose of addressing placement and setting for services. The parent attended the meeting.






At the meeting, it was discussed and agreed that the Student could indeed be classified as
multiply disabled (MD), with both ED and OHI for his ADHD. J-29. It was also discussed
and agreed that the Student needed a full-time special education program in a more restrictive
setting, with 25 hours/week of specialized instruction and 2.5 hours/week of behavioral
support services Outside General Education. Id.; J-29. However, it appears that no DCPS
official knowledgeable about specific school placement options attended the meeting.
Accordingly, a Prior Written Notice was issued for a full-time program (27.5 hours) in a
special education setting, but without specifying a particular school at that point. J-28;
School A SEC Test.

18. On August 3, 2010, DCPS issued a Prior to Action Notice proposing a “Change in
Placement” for the Student from School A to School B. J-49. The Notice stated that a “full-
time, self-contained special education setting is being recommended” and “the team agreed
to this change.” Id. The Notice further stated that a “combination of inclusion and pull-out
was considered and rejected as leading to school failure.” Id. The Student was placed at
School B because School A could not implement either the 06/22/2010 or 07/30/2010 IEPs.
See School A SEC Test.

19. The services provided on the July 30, 2010 IEP were available to the Student at School B as
of the beginning of the 2010-11 school year; and School B was able to implement the
requirements of that IEP. See School B SEC Test. The Student was placed into School’s B’s
ED program in an 8" grade classroom with six other ED students, one special education
teacher, and one teacher assistant/paraprofessional. Id. The required hours of IEP services
were provided to the Student in the correct (outside general education) setting, according to

the testimony of the School B SEC. Id.

20. The Student began attending School B in late August 2010, at the start of the 2010-11 school
year. According to the School B SEC, the Student attended school for about 20 days
(intermittently) at the beginning of the 2010-11 SY; she was “doing well,” although

attendance was poor; and she was responding to both instruction and therapy.’ School B SEC

> While the Student continued to read novels in class sometimes (as she had done repeatedly at School A),
the SEC testified that the professional staff at School B had some success connecting this behavior to her classroom
instruction by incorporating summaries of what she was reading, etc. According to the SEC, they “met her where
she was” and worked with her in that context. School B SEC Test. :






Test. However, other evidence shows that she continued to experience some behavior and
disciplinary problems. See P-5 (two-day suspension for 09/21/10 fighting incident); J-31
(daily point sheets for 09/09, 09/16 and 09/20), Parent Test.; School B SEC Test. (cross

examination re cell phone incident on second day of school).

21. On or about September 29, 2010, Petitioner’s attorney sent a letter to DCPS’ attorney and the
School B SEC to inform them that the Student would be placed at Private School 10 business
days from the date of the letter. The letter stated that the Student had not been provided a
FAPE at School B and that Petitioner requests DCPS funding of the Private School

placement, with transportation. See P-7.

22. Since attending Private School, the Student has received educational benefit from the
program. When the Student arrived, she had difficulties with her focus, distractibility, peer
relations, and anxiety to new situations. See Clinical Director Test. While some of these
problems have continued, the Student has made progress in terms of her social/emotional
functioning and behaviors. /d. She has also progressed academically, earning mostly Bs and

Cs on her report cards. Id.

V. DISCUSSION AND CONCLUSIONS OF LAW

A. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to evaluate, develop an appropriate IEP, or
implement an IEP as written. Based solely upon the evidence presented at the due process
hearing, an impartial hearing officer must determine whether the party seeking relief presented
sufficient evidence to prevail. See DCMR 5-E3030.3. The recognized standard is
preponderance of the evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11

® Certain witnesses were asked about development of a further IEP dated March 24, 2011 (subsequent to the
resolution period) as well as a 03/23/11 Woodcock-Johnson test. However, since no such documents were included
in either party’s five-day disclosures or submitted into evidence, testimony on these points was not permitted.






(D.D.C. 2008); Holdzclaw v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20
U.S.C. §1415()(2)(C)(iii).

B. Issues/Alleged Denials of FAPE

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under

public supervision and direction, and without charge; meet the standards of the

SEA...include an appropriate preschool, elementary school, or secondary school

education in the State involved; and are provided in conformity with the

individualized education program (IEP)...” 20 U.S.C. § 1401(9); 34 C.F.R. §
300.17; DCMR 5-E3001.1.

In this case, Petitioner has proved by a preponderance of the evidence that DCPS denied
the Student a FAPE under Issues ..., but she has not proved that DCPS denied the
Student a FAPE under Issues ....

1. Failure to Develop an Appropriate IEP (2009-10 SY)

Under Issue 1, Petitioner claims that the August 25, 2009 IEP was inappropriate (i.e., was
not reasonably calculated to provide meaningful educational benefit to the Student), for several

reasons. The Hearing Officer concludes that Petitioner has met her burden of proof on this issue.

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a comprehensive
written plan that must include, among other things: (1) “a statement of the child’s present levels
of academic achievement and functional performance, including ... how the child’s disability
affects the child’s improvement and progress in the general education curriculum”; (2) “a
statement of measurable annual goals, including academic and functional goals, designed to ...
meet the child’s needs that result from the child’s disability to enable the child to be involved in
and make progress in the general education curriculum...and meet each of the child’s other
education needs that result from the child’s disability”; (3) “a description of how the child’s

progress toward meeting the annual goals...will be measured”; (4) “a statement of the special
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education and related services and supplementary aids and services ...and a statement of the
program modifications or supports for school personnel that will be provided for the child”; and
(5) an explanation of the extent, if any, to which the child will not participate with non-disabled
children in any regular classes. 20 U.S.C. 1414(d)(1)(A)(i). See also 34 C.F.R. 300.320; DCMR
5-E3009.1.

To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably
calculated’ to confer educational benefits on the child, but it need not ‘maximize the potential of
each handicapped child commensurate with the opportunity presented non-handicapped
children.” Anderson v. District of Columbia, 109 LRP 18615 (D.D.C. 2009), slip op. at 6,
quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982). " Judicial and hearing
officer review of IEPs is “meant to be largely prospective and to focus on a child’s needs
looking forward; courts thus ask whether, at the time an IEP was created, it was ‘reasonably
calculated to enable the child to receive educational benefits.”” ® Moreover, DCPS must
periodically update and revise an IEP “in response to new information regarding the child’s
performance, behavior, and disabilities.” Maynard v. District of Columbia, 54 IDELR 158
(D.D.C. 2010), slip op. at p. 6.; see 34 C.F.R. 300.324.

The issue of whether an IEP is appropriate is a question of fact for hearing. See, e.g.,
S.H. v. State-Operated School Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately,
the question ...is whether or not [the] defects in the ...IEP are so significant that [DCPS] failed
to offer [the Student] a FAPE.” N.S. v. District of Columbia, 2010 WL 1767214, Civ. Action
No. 09-621 (CKK) (D.D.C. May 4, 2010), p. 20).

In this case, Petitioner has shown by a preponderance of the evidence that the 08/25/2009

IEP included the following significant deficiencies: ’

(a) The IEP contains no measurabvle annual goals in the area of Emotional, Social,

and Behavioral Development. The single annual goal states merely that the Student “will

7 See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best p0551ble education, it is
nevertheless adequate to advance him a meaningful educational benefit. «).

$ Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date”).

? See J-5; EA Test.; Petitioner's Closing Argument, pp. 2-3.
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demonstrate Improve [sic] social emotional functioning in the areas of compliance
behavior and interpersonal skills.” J-5, p. 3. There is no statement of specific needs, and
the baseline is identified simply as “Below average social emotional functioning.” Id.
Since no specific baseline is identified, it is not possible to measure progress in this area.
These provisions create impermissibly vague guideposts and immeasurable goals, which

fail to comply with IDEA requirements.

(b) The IEP contains no Present Level of Performance (“PLOP”) or baseline at all for
math calculation and math reasoning. See J-5, p. 2; EA Test. Again, since no PLOP or
baseline is identified, no measurement of growth is possible. Moreover, absent
explanation, the annual goal to “demonstrate at least 3-6 months growth in math skills”
(J-3, p. 2) appears to call for an inappropriately low level of progress over the course of a

full school year.

(c) The IEP’s reading and written expression goals of “at least six months growth”
(J-5, p. 2), with no detailed way to measure such “growth,” appear to be similarly

inadequate.

(d) In all four areas, the statements of the Student’s “needs” and the “impact on the
Student” employ virtually identical language that is essentially meaningless. See J-3, pp.
2-3 (Student “needs to improve her ...skills”; and “Disability negatively impacts her

performance in the academic environment”).

The Hearing Officer concludes that the foregoing defects in the 08/25/2009 IEP are so
significant that DCPS failed to offer the Student a FAPE. Accordingly, Petitioner prevails on

Issue 1.

2. Failure to Implement IEPs (2009-10 SY)

Petitioner next claims that DCPS denied the Student a FAPE by failing to implement the
Student’s 08/25/2009 and 01/29/2010 IEPs as written, in that DCPS allegedly failed to provide
all of the services required under those IEPs (i.e., 5 hours/week pull-out and 10 hours/week

inclusion specialized instruction, plus 30 minutes/week counseling).
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As the statute indicates, the failure to provide services in conformity with a student’s IEP
can constitute a denial of FAPE. See 34 C.F.R. §300.17(d). However, “a party challenging the
implementation of an IEP must show more than a de minimus failure to implement all elements
of that IEP, and, instead, must demonstrate that the school board or other authorities failed to
implement substantial or significant provisions of the IEP. This approach affords local agencies
some flexibility in implementing IEPs, but it still holds those agencies accountable for material
failures and for providing the disabled child a meaningful educational benefit. Wilson v.
District of Columbia, 111 LRP 19583 (D.D.C. March 18, 2011), slip op. at 5 (quoting Houston
Independent School District v. Bobby R., 200 F.3d 341, 349 (5th Cir. 2000) for consensus
approach to this question among the federal courts”). A “material failure occurs when there is
more than a minor discrepancy between the services a school provides to a disabled child and the
services required by the child’s IEP.” Wilson, quoting Howard Road Academy, 585 F. Supp. 2d
at 68. See also Catalan v. District of Columbia, 478 F. Supp. 2d 73 (D.D.C. 2007), quoting
Bobby R (aspects of an IEP not followed must be “substantial or significant,” and “more than a
de minimus failure”; in other words, the deviation from the IEP’s stated requirements must be

“material.”); S.S. ex rel. Shank v. Howard Road Academy, 585 F. Supp. 2d 56, 68 (D.D.C. 2‘008).

DCPS concedes that for approximately the first half of the 2009-10 school year, the
Student did not receive the counseling services on her IEP because there was no social worker at
School A during that time period. See EA Test; Social Worker Test.; Findings § 6. The evidence
also shows that the Student did not receive all of her pull-out specialized instruction, both when
she was and when she was not in the T-12 program. See Spec. Ed Teacher Test.; J-24. The pull-
out instruction under the Wilson Reading Program was provided by a general education “reading
coach” without assistance from a special education teacher (J-24, p. 2), and thus did not fulfill
the latter IEP requirements. The Student’s BIP also could not be implemented when she was in

the T-12 program. Id.

The Hearing Officer concludes that these failures constitute material deviations from the

IEP requirements. Accordingly, Petitioner prevails on Issue 2.
3. Placement/Parental Participation

The IDEA requires that parents have meaningful participation in the placement decisions
involving their child. See 20 U.S.C. 1414(e); 34 CFR 300.116(a) (1), 300.327. Specifically,
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each public agency must “ensure that the parents of each child with a disability are members of
any group that makes decisions on the educational placement of their child.” Id., 1414(e);
300.327. The team does not have to agree with the parent’s proposal or concerns,'® but it is
required to listen to the parent’s concerns and consider them, rather than issuing unilateral
decrees. DCPS also is permitted to conduct its own investigation and identification of possible
placement sites (i.e, those that meet regulatory requirements and have available space and
resources to accommodate a particular student), as long as the parent participates meaningfully in
the placement process. Meaningful participation necessarily includes being part of the discussion

of appropriate and available schools, as well as the ultimate team placement determination. '

On the basis of the evidence presented, the Hearing Officer concludes that DCPS failed
to provide notice of what amounted to a change in placement and failed to ensure parental
participation in the decision to move the Student into the T-12 program at School A for
approximately 6-8 weeks during the spring semester of the 2009-10 school year. The evidence

shows that the Student was harmed educationally and was denied a FAPE by this action.

With respect to the placement decision for the 2010-11 school year, the Hearing Officer
concludes that DCPS also failed to ensure that the parent participated meaningfully in the
placement process. However, Petitioner has not shown that this procedural error caused
educational harm to the Student or otherwise resulted in a substantive denial of FAPE. See 34
C.F.R. 300.513 (a) (2); Lesesne v. District of Columbia, 447 F. 3d 828 (D.C. Cir. 2006). There is
no claim that the most recent (07/30/2010) IEP is not reasonably calculated to provide
educational benefit to the Student, and the evidence shows that School B can fully implement

this appropriate IEP.

1% See, e.g, T.Y. v. New York City Dept. of Educ., 2009 U.S. App. LEXIS 22238 (Oct. 9, 2009), at *3
(parents entitled to “input” into, not “veto” over, school choice).

" See, e.g., Pacella v. District of Columbia, 210 F. Appx. 1 (D.C. Cir. 2006) (DCPS’ designation of a
particular public school conformed with IDEA’s placement requirements where record showed that parents “had a
meaningful opportunity to participate” and “placement suggested by DCPS was not predetermined”); T.T. v. District
of Columbia, 48 IDELR 127 (D.D.C. 2007) (“The IDEIA requires that the parents of a student with a disability be
members of any group making a decision regarding the student’s placement....In [DCPS’] typical placement
process, the [DCPS] placement recommendations are then “offer[ed] to the parent during an MDT placement
meeting.”).
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4. Failure to Develop an Appropriate IEP (2010-11 SY)

Petitioner also claims that DCPS denied the Student a FAPE by failing to develop an
appropriate IEP at a series of meetings in June 2010. Specifically, Petitioner alleges that the June
2010 IEP was inappropriate in that: (a) baselines are either missing or inaccurate; and (b) goals

do not address the Student’s deficit areas as indicated on her 04/21/201 psychological evaluation.

Having reviewed the June 2010 IEP and the testimony and other evidence related to this
claim,'? the Hearing Officer concludes that Petitioner has failed to meet her burden of proof on
this issue. She has failed to show by a preponderance of the evidence that this IEP was not

reasonably calculated to enable the child to receive educational benefits, at the time it was

developed.
S. Failure to Implement IEP (2010-11 SY)

Finally, Petitioner claims that DCPS denied the Student a FAPE by failing to implement
the Student’s IEP when she attended School B during the first month of the 2010-11 school year.
However, there was scant evidence adduced on this issue. It consisted mostly of the parent’s
testimony concerning (a) a single incident of fighting, (b) reports she received that the Student
sometimes read her own book in class, and (c) her belief that the Student “did not have easy
access to her counselor.” Petitioner’s Closing Argument, pp. 7-8; see Parent Test.

The Hearing Officer must weight this testimony against the other, largely undisputed
evidence showing that the services on the IEP were available to the Student at School B as of the
beginning of the 2010-11 school year; and that School B was able to implement fully the
requirements of that IEP. See School B SEC Test.,; Findings 9 19. The Hearing Officer concludes
that Petitioner has not proved by a preponderance of the evidence that DCPS failed to implement
substantial or significant provisions of the IEP — or, in other words, deviated materially from IEP
requirements — during the few short weeks that the Student attended School B. The Student

simply was not there long enough for anyone reasonably to make such judgment.
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C. Requested Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(i)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
District of Columbia, 401 F.3d 516, 521-24 (D.C. Cir. 2005). The primary relief sought in this
case is tuition reimbursement/placement at Private School, back to the date of the Student’s

unilateral placement. Petitioner also requests certain relief regarding compensatory education.

Retroactive Reimbursement

IDEA provides that “a court or a hearing officer may require the agency to reimburse the
parenfs for the cost of [private school] enrollment if the court or hearing officer finds that the
agency had not made FAPE available to the child in a timely manner prior to that enrollment and
that the private placement is appropriate.” 34 C.F.R. § 300.148 (c); see also Florence County
Sch. Dist. Four v. Carter, 510 U.S. 7, 12-13 (1993); School Comm. of Burlington v. Department
of Educ., 471 U.S. 359, 369-70 (1985); Roark v. District of Columbia, 460 F. Supp. 2d 32
(D.D.C. 2006). Moreover, “equitable considerations are relevant in fashioning relief,”
Burlington, 471 U.S. at 374, and courts and hearing officers have “broad discretion” in the
matter. Id. at 369. The Hearing Officer therefore “must consider all relevant factors, including
the appropriate and reasonable level of reimbursement that should be required.” Carter, 510 U.S.
at 16; see also Forest Grove Sch. Dist. v. T.A., 557 U.S. _, 129 S. Ct. 2484 (2009).

IDEA further provides that the cost of reimbursement may be reduced or denied if: (1)
“at the most recent IEP Team meeting that the parents attended prior to removal of the child
from the public school, the parents did not inform the IEP team ...[of] their intent to enroll their
child in a private school at public expense”; or (2) at least 10 business days prior to removal, the
parents did not give written notice of their intent to the public agency; or (3) “upon a judicial
finding of unreasonableness with respect to the actions taken by the parents.” 34 C.F.R.
§300.148 (d). See also Forest Grove Sch. Dist. v. TA., 557 U.S. _, 129 S. Ct. 2484 (2009).

'2 See, e.g., J-25; EA Test.; Parent Test.; SEC Test
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In this case, the Hearing Officer concludes that Petitioner has not established the first
prong of the Carter/Burlington test — i.e., that the LEA did not make FAPE available to the
Student in a timely manner prior to her enrollment in Private School. While denials of FAPE did
occur during the 2009-10 school year at School A, the evidence shows that by the beginning of
the 2010-11 school year, DCPS had made FAPE available to the Student. It did so pursuant to
the new IEP developed over the 2010 summer and the 08/03/2010 placement of the Student at
School B, which could implement that IEP. DCPS had thus put in place a revised program
offering full-time specialized instruction outside the general education setting, along with
expanded hours of daily counseling services, to respond to the Student’s unique special
education needs. Accordingly, the Hearing Officer does not reach the second prong of the test —

i.e., whether the private placement is appropriate.

Compensatory Education

Compensatory education is an equitable remedy available to a hearing officer, exercising
his authority to grant “appropriate” relief under IDEA. Under the theory of ‘compensatory
education,” courts and hearing officers may award ‘educational services...to be provided
prospectively to compensate for a past deficient program.”” Reid v. District of Columbia, 401 F.
3d at 521 (quotations omitted). Generally, if a parent presents evidence that her child has been
denied a FAPE, she has met her burden of proving that the child may be entitled to compensatory
education. Mary McLeod Bethune Day Acad. Pub. Charter Sch. v. Bland, 534 F. Supp. 2d 109
(D.D.C. 2008); Henry v. District of Columbia, 55 IDELR 187 (D.D.C. 2010). “In every case,
however, the inquiry must be fact-specific and, to accomplish IDEA’s purposes, the ultimate
award must be reasonably calculated to provide the educational benefits that likely would have
accrued from special education services the school district should have supplied in the first
place.” 401 F.3d at 524. See also Friendship Edison Public Charter School v. Nesbitt, 532 F.
Supp. 2d 121, 125 (D.D.C. 2008).

In this case, Petitioner demonstrated that DCPS denied the Student a FAPE during the
2009-10 school year by failing to develop an appropriate IEP, failing to implement the [EP as
written, and failing to ensure parental participation in a placement decision in spring 2010.
Petitioner has further shown that these failures have resulted in harm to the Student. For

example, the Student’s grade level equivalent scores in basic reading, reading comprehension,
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and written expression as shown on her IEPs at both the beginning and end of the 2009-10
school year are the same — i.e., 4.8 in basic reading, 3.1 in reading comprehension, 2.3 for
writing sample, and 5.7 for writing fluency — thus showing no apparent progress over the course
of the year. Comparison of the social/emotional goals also suggests a lack of progress during
that time period; and DCPS’ own witnesses indicate that the Student did not benefit social-

emotionally from the T-12 program. See P-4.

Based on careful consideration of all the testimony and evidence adduced in this case, the
Hearing Officer concludes that compensatory education services in the form set forth in the
Order below would be an appropriate equitable remedy under the circumstances. The plan meets
the Reid standard because it has been shown to be (a) reasonably calculated to provide the
educational benefits that likely would have accrued from special education services that DCPS
should have supplied in the first place during the relevant time period, and (b) reasonably
tailored to the unique needs and deficits of Petitioner. It is also consistent with the compensatory
education plan proposed by DCPS during resolution, as an approximation of the type and amount
of services needed to compensate for the denials of FAPE. See J-52. For example, the additional
counseling intervention will help ensure that social-emotional goals that previously should have
been defined are now met; and the academic tutoring will provide some of the educational
benefits that would have accrued from pull-out specialized instruction that should have been

supplied to the Student at School A.

Finally, Petitioner has not cited any support for the funding of a “compensatory education
study” to determine an appropriate award or relief (Pet’s Closing Argument, at 10), and the
Hearing Officer declines such request as inconsistent with his authority under Reid. Moreover,

Petitioner has not moved for a further continuance to allow such evidence to be developed.
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VI. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:
1. DCPS shall fund the following compensatory education services for the Student:

(a) 50 hours of specialized instruction in the areas of reading, math, and written
expression, by an independent provider of the parent’s choice to be completed by

November 15, 2011, at a rate not to exceed per hour; and (b) 25 hours of
counseling, by an independent provider of the parent’s choice to be completed by
November 15, 2011, at a rate not to exceed per hour;

2. Within 30 calendar days, DCPS shall convene a meeting of the Student’s MDT/IEP
team including Petitioner to discuss and determine the Student’s school placement
and/or location of services for the 2011-12 school year, with Petitioner fully
participating in such discussion and determination.

3. Petitioner’s other requests for relief in her Due Process Complaint filed February 18,
2011 are hereby DENIED;

4. This case shall be, and ‘hereby is, CLOSED.

‘ £ o
IT IS SO ORDERED. /] Q/ “) .
-‘///j”. - Lowr™

Dated: May 11, 2011 | Impartial Hearing Officer

- NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E. Second Floor
Washington, DC 20002

Parent, on behalf of )
STUDENT,' )
)
Petitioner, ) Case Number:
)
V. ) Hearing Dates: April 18 and 20, 2011
) Hearing Room 2006
THE DISTRICT OF COLUMBIA )
PUBLIC SCHOOLS, ) Hearing Officer: Frances Raskin o
) g
Respondent. )

HEARING OFFICER DETERMINATION

L JURISDICTION

This proceeding was invoked in accordance with the Individuals With Disabilities
Education Improvement Act of 2004 (“IDEA”), codified at 20 U.S.C. §§ 1400 et seq., D.C. Code
§§ 38-2561.01 et seq.; the federal regulations at 34 C.F.R. §§ 300.1 ef seq.; and the District of
Columbia regulations at D.C. Mun. Reg. tit. 5-E §§ 3000 et seq.

II. BACKGROUND

Petitioner is the guardian of a fourteen-year-old student (“Student”) with a disability who
attends a public senior high school in the District of Columbia. On March 7, 2011, Petitioner
filed a Due Process Compliant (“Complaint”) against the District of Columbia Public Schools
(“DCPS”) pursuant to IDEA.

This Hearing Officer was appointed to preside over this case on March 8, 2011.
Respondent DCPS filed a response to the Complaint on March 21, 2011.

The parties participated in a resolution meeting on March 18, 2011. The parties were
unable to resolve the Complaint and agreed to proceed to a due process hearing. The parties
agreed that the forty-five-day, due process hearing timeline began on March 19, 2011.

! Personal identification information is provided in Attachment A.
2 DCPS filed its Response four days late.






On March 24, 2011, this Hearing Officer held a prehearing conference in which Zachary
Nabhass, counsel for Petitioner, and Harsharen Bhuller, counsel for Respondent DCPS,

participated. This Hearing Officer issued a prehearing conference summary and order on March
31,2011. |

The due process hearing commenced on April 18, 2011. At the inception of the hearing,
this Hearing Officer admitted into evidence Petitioner’s exhibits 4-9 and 12-23, as well as DCPS
exhibits 1-3, 5-8, 10, 11, and 13-18. Petitioner and the Student testified and presented the
testimony of three witnesses on their behalf. Respondent presented the testimony of three

witnesses. After the parties presented oral closing arguments, the due process hearing concluded
on April 20, 2011.

III. ISSUES PRESENTED

This Hearing Officer certified the following issues for adjudication at the due process
hearing:

A, Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
by developing individualized educational programs (“IEPs™) on February 20, 2009, and
February 2, 2010, that failed to provide him sufficient hours of specialized instruction outside the
general education setting, prescribe classroom accommodations, include a behavior intervention
plan (“BIP”), and include goals to address his behavioral difficulties; and

B. Whether DCPS denied the Student a FAPE by developing an IEP on January 26,
2011, that failed to provide him sufficient individualized instruction outside the general
education setting, prescribe a setting with minimal distractions to enable him to focus on the
academic instruction, provide behavioral support services, and include a behavior intervention
plan.

IV.  FINDINGS OF FACT

1. The Student is a -year-old, grade student with a specific learning
disability in mathematics.* He was diagnosed with attention deficit, hyperactivity disorder
(“ADHD”) when he was eight or nine years old.” He currently attends a DCPS senior high

* Petitioner’s claim regarding the appropriateness of the February 20, 2009, IEP is time barred
because she filed the Complaint more than two years after the IEP was created. See 34 C.F.R. §
507 (a)(2) (due process complaint must allege a violation that occurred not more than two years
before the date the parent or public agency knew or should have known about the alleged action
that forms the basis of the due process complaint). Although IDEA provides that states may
extend this limitations period, 34 C.F.R. § 507 (a)(2), the District of Columbia has not done so.
4 Petitioner Exhibit 4 (J. anuary 26, 2011, IEP); Petitioner Exhibit 12 (January 7, 2011,
Confidential Psychological Evaluation).

> Petitioner Exhibit 12 at 1.






school.® The Student 1ntends to earn a diploma upon graduation from hlgh school and would like
to teach physical education.’

2. In January 2009, DCPS conducted a comprehensive psychological evaluation of
the Student.® The evaluation revealed that the Student’s cognitive ab111ty was in the average
range and his full scale IQ was 97.° His verbal and nonverbal reasoning abilities were in the
average range, as were his verbal comprehension and perceptual reasoning ability.'®  His
workrng memory, i.e., his ability to sustain attention, concentrate, and exert mental control, was
in the average range1 His processing speed and visual-motor integration also were in the
average range.'? :

3. Although the Student was years old and in the grade at the time of
the January 2009 psychological evaluation, his academic performance in writing, calculation,
and applied problems was two to three years below the expected performance of students at his
age and grade level.” He performed at grade level in passage comprehension and above grade
level in spelling and letter-word identification.'*

4. At the time of the January 2009 psychological evaluation, the Student exhibited
behavioral difficulties in the classroom, 1nclud1ng clinically significant oppositional behavior,
cognitive problems/inattention, and hyperact1v1ty It appeared that he was at risk for ADHD
combined type (inattentive and hyperactive).'¢

5. The Student also appeared to exhibit a mild clinical risk for externalizing
behaviors, including anger, bullying, and conduct problems.'” He would have benefited from
intervention to assist him with behavioral and/or academic challenges.'®

6. On February 20, 2009, DCPS convened a meeting of the Student’s IEP team that
developed an IEP for the Student. 1$ The IEP provided that the Student would receive 450
minutes per week of specialized instruction in mathematics outside the general education
classroom.”® Despite the recommendations of the DCPS January 2009 psychological evaluation,

6 Id at 2; testimony of Petitioner, Student.
Testrmony of Student.
® Petitioner Exhibit 11 (January 29, 2009, Confidential Psychological Report).
®Id. at 3.

1d. at3,9.

"'1d.

21d3,4,9.

P Id. at9.

“1d.

“Id. at 4.

“rd.

.

*Id. at 5.

'% petitioner Exhibit 6 (February 20, 2009, IEP).

*1d. at4.






the IEP team provided no interventions to assist the Student with behavioral and/or academlc
challenges.”'

7. Dunng the 2009 2010 school year, the Student attended DCPS junior high school
for the first part of the year.” ;, October 2009, the Student was rece1v1ng failing grades in
English, math, and one other class.”’ He had earned Ds in music and history.?*

8. The Student then returned to the DCPS elementary school he previously attended,
which included kindergarten through eighth grade students.”> While at this school, he was easily
distracted, regularly skipped class, and had verbal altercations with teachers and staff.*®
However, the staff was familiar thh the Student from the previous year, and they were able to
redirect him and get him to class.”’

9. On February 2, 2010, DCPS developed an IEP for the Student.® The DCPS IEP
team developed five annual goals for the Student in mathematics.”’ The IEP team also decided
that the Student should receive five hours per week of specialized instruction in mathematics.’®
Despite the recommendations of the DCPS January 2009 psychological evaluation, the IEP team
provided no interventions to assist the Student with behavioral and/or academic challenges.’' By
the end of the 2009-2010 school year the Student had earned mostly Ds and Fs.*

10.  In March 2010 a psychiatric evaluation confirmed the Student’s diagnosis of
ADHD, combined type.”> It also diagnosed the Student w1th oppositional defiant disorder
(“ODD”), and impulse-control dlsorder not otherwise specified.** The Student is impulsive and
tends to give in to peer pressure.”’> He has difficulty resisting temptations to fight at school.’®
He has low self-esteem, and requires 1nd1v1dual therapy.”” He also requires a small classroom

setting and access to behavioral health services.’

2 Id.
22 Testimony of Petitioner.
% Petitioner Exhibit 23 (October 13, 2009, Letter from Junior High School Special Education
Coordinator to Petitioner).
24
Id
2 Testimony of Petitioner.
26
Id.
27 Id
% Petitioner Exhibit 5 (February 2, 2010, IEP).
2 Id. at 2.
0 1d. at 3.
Id.
32 Testimony of Petitioner.
* Petitioner Exhibit 13 (March 26, 2010, Psychiatric Evaluation).
34
Id. at2.
¥ .
*1d.
7 Id.
*1d.






11.  The Student’s performance further deteriorated when he left the DCPS elementary
school and began attending the DCPS Senior High School in fall 2010.* The school is very
large, full of distractions, and has a large student population.** Until December 2010, the DCPS
Senior High School was poorly managed and the students were often out of control.*' It was not
a stable environment.* As a result, the Student had difficulty navigating the school and was
easily distracted, which led him to miss class and engage in inappropriate behavior.*

12. At the DCPS Senior High School, there are more than thirty students in each of
the Student’s classes.** The Student has difficulty focusing on his class work at the DCPS
Senior High School due to his ADHD and the large number of students in each class.*> The
classrooms are generally loud and the students often unruly, which also impedes the Student’s
ability to focus.* He also gets into verbal altercations with teachers, staff, and other students.’

13, The Student’s difficulties attending to the classroom instruction and focusing on
his assignments led him to skip class on a regular basis.”® During the 2010-2011 school year, the
Student has attended school every day but has missed more than four hundred classes.”” The
Student has been suspended three or four times due to his failure to attend class.*

14.  When he does not attend class, the Student spends his time wandering the halls
and in a supervised study room with other students who were caught wandering the halls.>’ The
Student is sent to supervised study at least three to four times a week.”> There are no teachers
present in the supervised study rooms.>

15.  The Student has made no academic progress at the DCPS Senior High School.**

Additionally, his cognitive abilities have regressed since January 2009.”> His full-scale 1Q
dropped from 97 to 84, which is in the fourteenth percentile and in the low average range of
functioning.®® While his overall verbal abilities and working memory remain in the average
range, his perceptual reasoning fell to the twelfth percentile, which is in the low average range of

% Testimony of Petitioner.

*0 Testimony of Clinical Therapist.
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> Id.
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ZZ Petitioner Exhibit 12 (January 7, 2011, Confidential Psychological Evaluation).
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functioning.”’ While the Student continues to excel in broad reading, and performs several years
above his age level, he performs four years below his age level, and in the low average range, in
mathematics.’®

16.  The Student continues to be in the at-risk range for conduct issues.”® He appears
to struggle with organization.®* He requires a highly structured, predictable environment, and
small class sizes of no more than ten students to each teacher.’ He also requires a school that
will m01612itor his activities between classes and ensure that he successfully transitions from class
to class.

17.  On January 26, 2011, DCPS convened a meeting of the Student’s IEP team to
review the January 7, 2011, psychological evaluation of the Student and develop an IEP.%
Petitioner and the Student’s teachers discussed the Student’s continuing failure to regularly
attend class.* The Student’s general education teacher informed the team that the Student has
problems sitting in his chair due'to his ADHD and uses inappropriate language in class.* She
also stated that the Student does not complete his class work or homework assignments although
he is capable of doing the work.® The Student’s general education teacher similarly stated that
the Student does not complete his class work in her class.®’

18. At the Januarg/ 26, 2011, IEP meeting, Petitioner discussed her concerns about the
DCPS Senior High School.*® She informed the IEP team that the school was too large and there
were too many distractions that kept the Student from attending class.® She further explained
that, due to his ADHD, the Student requires smaller classes, stricter rules, and more
restrictions.”’ Petitioner requested smaller classes and a dedicated aide for the Student.”' She
reiterated her previous requests that DCPS implement a behavioral intervention plan (“BIP”).”
To date, DCPS has not developed a BIP for the Student.”

7 Id. at 5.
® .
¥ Id. at 7-8.
/d. ats8.
8! Testimony of Clinical Therapist.
“1d. |
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Id.
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69
Id.
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19.  The IEP team agreed that the DCPS Senior High School was not an appropriate
setting for the Student.”* The IEP team decided that the Student should attend another DCPS
senior high school (“DCPS Senior High School 2”).”” The DCPS SEC informed Petitioner that
DCPS would issue a prior written notice to DCPS Senior High School 2 for the remainder of the
2010-2011 school year.”® DCPS Senior High School 2 is an open campus with little structure.”’
At this school, the Student would have a lot of freedom to skip class and leave school.”® It also
has large class sizes of twenty to thirty students.”

20. At the January 26, 2011, IEP meeting, the IEP team developed three annual goals
in mathematics and provided that the Student would receive 3.75 hours per week of specialized
instruction in the general education setting and 3.75 hours per week of specialized instruction
outside the general education setting in mathematics.* Despite the findings of the March 2010
psychiatric evaluation that the Student has ADHD, ODD, and impulse-control disorder, and the
Student’s history of skipping class and academic failure, the IEP team failed to provide
counseling and behavioral supports as part of the Student’s IEP.®'  The Student is currently
failing all of his classes.®*

21.  The Non-Public School is designed to address the needs of students with speech-
language impairment.*> Some of these students also have ADHD.

22.  All the witnesses at the due process hearing provided credible testimony with the
exception of the Non-Public School Admissions Director. The Admissions Director’s testimony
was inherently contradictory, as she testified that the Non-Public School served only students
with speech-language impairment and then stated that not all the students had this disability.
This Hearing Officer did not find that her testimony was credible on the issue of whether this
would be an appropriate setting for the Student. The DCPS witnesses generally corroborated the
testimony of Petitioner, the Student, and Petitioner’s witnesses. None of the witnesses
contradicted the testimony of Petitioner’s witnesses.

V. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.*® FAPE is defined as:
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[S]pecial education and related services that are provided at public
expense, under public supervision and direction, and without
charge; meet the standards of the SEA...include an appropriate
preschool, elementary school, or secondary school education in the
State involved; and are provided in conformity with the
individualized education program (IEP)...”%

In deciding whether DCPS provided Petitioner a FAPE, the inquiry is limited to (a)
whether DCPS complied with the procedures set forth in IDEA; and (b) whether Petitioner’s IEP
is reasonably calculated to enable Petitioner to receive educational benefit.*

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.®’ In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.%®

The burden of proof is properly placed upon the party seeking relief.*’ Petitioner must
prove the allegations in the due process complaint by a preponderance of the evidence.”

VIII. DISCUSSION

A, Petitioner Proved that DCPS Denied the Student a FAPE By Developing an
IEP on February 2, 2010, that Was Not Individually Tailored to Meet His Specialized
Needs.

The IEP is the centerpiece of special education delivery system.”’ An appropriate
educational program begins with an IEP that accurately reflects the results of evaluations to
identify the student's needs,” establishes annual goals related to those needs,” and provides
appropriate specialized instruction and related services.”® The program must be implemented in

%920 U.S.C. § 1401 (9); 34 C.F.R. § 300.17.

%6 Rowley, 458 U.S. at 206-207.

8734 CF.R. § 300.513 (a)(2). ‘

88 Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted).

% Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

%20 U.S.C. § 1415 ()(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

°! Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal
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%234 C.F.R. § 300.320 (a) (1).

34 C.F.R. § 300.320 (a) (2).
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the least restrictive environment (“LRE”).”> For an IEP to be “reasonably calculated to enable
the child to receive educational benefits,” it must be “likely to produce progress, not
regression.””®

In developing an IEP, the team must consider the strengths of the child; concerns of the
parents for enhancing the education of the child; the results of the initial or most recent
evaluation of the child; and the academic, developmental, and functional needs of the child.”’
An IEP must include a statement of the child's present levels of academic achievement and
functional performance, including how the child's disability affects the child's involvement and
progress in the general education curriculum.®

The adequacy of the student’s IEP is determined by whether the student has “access to
specialized instruction and related services which are individually designed to provide
educational benefit to the handicapped child.”®® IDEIA does not require that the services
provided maximize each child’s potential.'®

When it developed the Student’s February 2, 2010, IEP, the DCPS IEP team addressed
the Student’s difficulties in mathematics. Yet, despite the recommendations of its own
psychological evaluation in January 2009, DCPS provided no interventions to assist the Student
with behavioral and/or academic challenges.

DCPS was aware that, during the 2009-2009 school year, the Student was unable to focus
in class, failed to achieve academically, and developed a pattern of school avoidance. Yet it
failed to develop any goals or interventions to address his ADHD.

The IEP team also should have developed interventions to address the Student’s
academic and behavioral difficulties that were evidence the previous school year. Instead, it
completely ignored his behavioral needs. As a result, the Student earned Ds and Fs in all of his
classes despite that he was capable of earning average, passing grades.

For this reason, this Hearing Officer finds that DCPS denied the Student a FAPE by
developing an IEP on February 2, 2010, that failed to address the Student’s need for small, quiet,
structured classes, behavioral goals, and a BIP.

B. Petitioner Proved that DCPS Denied the Student a FAPE by Failing to

»20U.S.C. §1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).

*® Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal quotation
marks and citation omitted).

°734 C.F.R. § 300.324 (a).

*®34 C.F.R. § 300.320 (a) (1); 5 D.C.M.R. § 3007.2 (a).

% Rowley, 458 U.S. at 201 (1982).

' 1d. at 198. See also Anderson v. District of Columbia, 606 F. Supp. 2d 86, 92

(D.D.C. 2009) (IEP must be reasonably calculated to confer educational benefits on the child but
need not “maximize the potential of each handicapped child commensurate with the opportunity
presented non-handicapped children”) (citing, e.g., Rowley, 458 U.S. at 200, 207).






Develop an Appropriate IEP on January 26, 2011.

Similarly, DCPS failed to develop an appropriate IEP for the 2011-2012 school year.
The IEP team developed an IEP that focused only on the Student’s needs in mathematics.
Despite the findings of the March 2010 psychiatric evaluation that the Student has ADHD, ODD,
and impulse-control disorder, and the Student’s history of skipping class and academic failure,
the IEP team failed to provide counseling and behavioral supports as part of the Student’s IEP.

Even though the Student’s general education and special education teachers informed the
IEP team that he avoided class, could not focus or stay in his seat, and failed to complete
assignments, DCPS developed no interventions to address his ADHD and behavioral difficulties.
It also ignored Petitioner’s request for a BIP and dedicated aide. It then proposed a location of
services that would have exacerbated his school avoidance. ‘

Thus, DCPS failed to develop an IEP that was individually tailored to meet the Student’s
needs. As a result, he is currently failing all of his classes. For this reason, this Hearing Officer
finds that DCPS denied the Student a FAPE in developing his January 26, 2011, IEP.

C. Petitioner Failed to Prove that the Non-Public School is Appropriate for the
Student.

To the maximum extent appropriate, children with disabilities, including children in
public or private institutions with other care facilities, are to be educated with children who are
nondisabled.'”' This requirement also applies to non-academic and extracurricular services and
activities such as recess, meals, athletics, counseling, groups, and clubs.'%

IDEA contemplates that a student’s IEP “will be implemented where possible in regular
public schools, with the child participating as much as possible in the same activities as non-
handicapped children, but also provides for placement in private schools at public expense where
this is not possible.”'”® In other words, unless a child with a disability requires some other
arrangement, he must be educated in the school that he or she would attend if nondisabled.'®

The considerations relevant to determining whether a setting is appropriate for a
student include the nature and severity of the student's disability; the student's specialized
educational needs; the link between those needs and the services offered by the school; the
placement's cost; and the extent to which the location represents the least restrictive
environment.'® In selecting the least restrictive environment, consideration is given to any
potential harmful effect on the child or on the quality of the services that he or she needs.'® A
child with a disability is not removed from education in age appropriate regular classrooms

%134 C.F.R. 300.114 (2) (i).

12 See 34 C.F.R. § 300.117.

'% Burlington v. Dept. of Ed., 471 U.S. 359, 370 (1985).
%434 C.F.R. §300.116 (c).

'% Branham, 427 F.3d at 12 (citing Rowley, 458 U.S. at 202).
1% 34 C.F.R. § 300.116 (d).
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solely because of needed modifications in the general education curriculum.'®’

In the District of Columbia, special education placements shall be made in the following
order or priority, provided, that the placement is appropriate for the student and made in
accordance with IDEA:

(1) DCPS schools, or District of Columbia public charter schools pursuant to an
agreement between DCPS and the public charter school;

(2) Private or residential District of Columbia facilities; and
(3) Facilities outside of the District of Columbia.'®

Petitioner failed to prove that the Non-Public School will meet the Student’s needs.
Instead, the Non-Public School would provide the Student specialized instruction designed for
speech-language impaired students, which is not appropriate for him.

Petitioner also did not prove that, due to the nature of his disability, the Student must be
removed from all contact with his non-disabled peers.'” Rather, Petitioner proved that the
Student requires a small, structured setting that would provide minimal distractions, a quiet
learning environment, and individualized attention to ensure that he is on task. Thus, the Non-
Public School is more restrictive environment than would be appropriate for the Student.

For these reasons, this Hearing Officer does not believe it would be appropriate to place
the Student at the Non-Public School for the remainder of the 2010-2011 school year and the
2011-2012 school year.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 2nd day of May
2011, it is hereby: ‘

ORDERED that, on or before May 20, 2011, DCPS shall revise the Student’s IEP to
provide that he is to be educated in a setting that meets his needs as described herein, including
but not limited to small, quiet, structured classes with no more than ten students to each class in a
small school;

IT IS FURTHER ORDERED that, on or before May 20, 2011, DCPS shall revise the
Student’s IEP to provide at least seven hours per week of specialized instruction in mathematics
outside the general education setting and sixty minutes per week of individual behavioral support
services outside the general education setting;

IT IS FURTHER ORDERED that, on or before May 20, 2011, DCPS shall review the
Student’s recent functional behavioral assessment and behavioral implementation plan (“BIP”)

Y7 1d. at ().

% D C. Code § 38-2561.02.

19 See D.C. Mun. Reg. tit. 5-E § 3013 (in selecting the LRE, consideration shall be given to any
potential harmful effect on the child or on the quality of services that the child needs).
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and revise his IEP to include a BIP that provides incentives, consequences, and rewards designed
to improve his classroom attendance, ensure he stays on task between classes, reduce his
avoidance behavior, improve his behavior within the classroom, increase his participation in
classroom instruction, develop organizational skills, and further his completion of homework
assignments;

IT IS FURTHER ORDERED that, if the Student does not improve his classroom
attendance, reduce his avoidance behavior, improve his behavior within the classroom, increase
his participation in classroom instruction, and further his completion of homework assignments
by at least 50 percent by June 15, 2011, DCPS shall amend the Student’s IEP on or before June
24, 2011, to provide the Student a dedicated aide for the 2011-2012 school year;

IT IS FURTHER ORDERED that, on or before May 20, 2011, DCPS shall provide
Petitioner a Prior Notice of Placement to a location of services that can both implement the IEP
required by this Hearing Officer Determination and provide him the Carnegie units necessary to
earn a DCPS diploma.

By: /sl Frances Raskin

Frances Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(1)(2).

Distributed to:

Zachary Nahass, counsel for Petitioners
Harsharen Bhuller, counsel for Respondent
Hearing Office

dueprocess@dc.gov
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