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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002

Parent, on behalf of )
STUDENT,' ) Case Number:
)
Petitioner, ) Hearing Dates:
) August 3, 2011, Room 2003
v. ) August 10, 2011, Room 2003 . :
) :
DISTRICT OF COLUMBIA ) e
PUBLIC SCHOOLS, ) -
) Hearing Officer: Frances Raskin
Respondent. )

HEARING OFFICER DETERMINATION
L JURISDICTION

This proceeding was invoked in accordance with the rights established under the
Individuals With Disabilities Education Improvement Act of 2004 (“IDEA”), and its
implementing regulations at 20 U.S.C. §§ 1400 et seq., Title 34 of the Code of Federal
Regulations, Part 300; Title 38 of the District of Columbia Code, Subtitle VII, Chapter 25, and
Title 5-E of the District of Columbia Municipal Regulations.

II. BACKGROUND

Petitioner is the parent of a year-old student (“Student”) with a disability who
attends a non-public school in Springfield, Virginia (“Non-Public School””). On April 22, 2011,
Petitioner filed a Due Process Compliant (“Complaint™) against the District of Columbia Public
Schools (“DCPS”) pursuant to IDEA.

This Hearing Officer was appointed to preside over this case on June 10, 2011.
Respondent DCPS filed a timely response to the Complaint (“Response”) on June 20, 2011.?

Personal identification information is provided in Attachment A.
? Respondent has not challenged the sufficiency of the Complaint.






On June 28, 2011, the parties participated in a resolution meeting. At the meeting, the
parties agreed that no agreement was possible and that they would proceed to a due process
hearing. Thus, the June 29, 2011, was the first day of the due process hearing period.

.On July 11, 2011,” this Hearing Officer held a prehearing conference in which Roberta
Gambale, counsel for Petitioner, and Tanya Chor, counsel for Respondent, participated. This
Hearing Officer held a second prehearing conference on July 20, 2011, so that Petitioner could
provide further clarification of the claims raised in the Complaint.

During the prehearing conference on July 11, 2011, the parties agreed to schedule the due
process hearing for August 3, 2011. On July 21, 2011, this Hearing Officer issued a prehearing
conference summary and order. In the prehearing order, this Hearing Officer certified the
following issues for adjudication:

A. Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
by failing to develop an individualized educational program (“IEP”) on December 7, 2010, that
included a full description of the Student’s least restrictive environment (“LRE”) and a transition
plan that reflected the Student’s interests and needs and addressed his need for independent
living skills; and

B. Whether DCPS denied the Student a FAPE by failing to offer an appropriate
placement for the 2011-2012 school year.*

On August 1, 2011, Respondent convened an IEP meeting in which Petitioner and her
educational advocate (“Advocate”) participated. At this IEP meeting, the parties resolved the
issue regarding the Student’s transition plan.

The due process hearing commenced at 9:30 a.m. on August 3, 2011. At the outset of the
hearing, in the absence of any objections, this Hearing Officer entered the parties’ respective
five-day disclosures into evidence.’

* This was the first date that both counsel were available for the prehearing conference. The
prehearing conference was scheduled for July 7, 2011, but counsel for DCPS requested that it be
rescheduled because she was double-booked for the date and time of the prehearing conference.
The prehearing conference then was scheduled for July 8, 2011, but rescheduled because counsel
for Petitioner was driving at the time of the prehearing conference and unable to reference the
documents in this case. The prehearing conference was again rescheduled for July 11, 2011.

* In the Complaint, Petitioner also had alleged that DCPS denied the Student a FAPE by failing
to provide him extended school year services for the 2011 summer. As relief for this claim,
Petitioner had requested compensatory education. The parties resolved this claim prior to the
prehearing conference.

> This Hearing Officer entered into evidence Petitioner’s Exhibits 1-20 and Respondent’s
exhibits 1-3 and 5-14. This Hearing Officer did not admit Petitioner’s Exhibit 21, which was a
curriculum vita for a witness who did not testify at the due process hearing. Respondent
withdrew its Exhibit 4 after this Hearing Officer informed counsel for Respondent that this
document pertained to another student. Thus, this Hearing Officer instructs the Student Hearing






After the parties provided opening statements, Petitioner testified and called two
witnesses, the Advocate, a clinical psychologist from the Non-Public School (“Psychologist”),
the Non-Public School Assistant Educational Director (“Assistant Director”), the Student’s
former math teacher at the Non-Public School (“Math Teacher”), and the Student’s social worker
at the Non-Public School (Social Worker”). Respondent then presented one witness, the special
education coordinator (“SEC”) at the school in which DCPS proposed placing the Student for the
2011-2012 school year (“DCPS School”). The due process hearing was then continued to
August 10, 2011.

On August 10, 2011, the SEC concluded her testimony. DCPS also presented the
testimony of progress monitor/local education agency representative (“Progress Monitor”). The

parties then presented oral closing arguments, and the due process hearing concluded on August
10, 2011.

IV.  ISSUES PRESENTED

A. Whether DCPS denied the Student a FAPE by failing to offer an appropriate
placement for the 2011-2012 school year; and

B. Whether DCPS denied the Student a FAPE by failing to develop an IEP for the
Student on December 7, 2010, that included a full description of his LRE.

Petitioner requests relief iﬂ the form of an order requiring DCPS to fund the Student’s
enrollment at the Non-Public School for the 2011-2012 school year, and revise the Student’s IEP
to provide a more descriptive statement of his LRE.

V. FINDINGS OF FACT

1. The Student’s general intellectual ability is 70, which is in the borderline range when
compared to other students his age.® This cognitive score suggests that he will perform non-
verbal and verbal tasks at a less developed level when compared to most of his same-aged peers.’

2. The Student’s verbal ability is in the extremely low range.® Verbal ability is a
measure of the Student’s language development.” Verbal ability reflects an individual’s

Office to remove Respondent Exhibit 4 from the record in this case. Similarly, Petitioner Exhibit
4, page 2, contains information regarding another student. In the certified record, this Hearing
Officer has redacted the other student’s name from this exhibit.

§ Petitioner Exhibit 13 at 7 (May 17, 2010, Comprehensive Psychological Evaluation). The
general intellectual ability score is a broad measure of general intelligence similar to an IQ score.
Id.

'Id.

SId.

’Id.





comprehension of individual words and fund of verbal knowledge.'°

3. The Student’s thinking ability is in the average range.' Thinking ability is a measure
of the Student’ s ability to retrieve information from long-term memory in order to complete
cognitive tasks.'?

4. The Student’s cognitive efficiency is in the extremely low range.'”’> The cognitive
efficiency domain is a measure of an individual’s ability to process both verbal and non-verbal
stimuli automatically.'*

5. The Student has deficiencies in all academic areas, which will impact his ability to
succeed in the classroom.'’

6. His performance in broad reading is equivalent to the fifth grade, third month readlng
level, which is in the low average range of functioning as compared to his same-age peers.'
Broad readmg refers to the Student’s decoding skills, readlng comprehension, and reading
speed.'” The Student previously was diagnosed with dyslexia.'®

7. In broad written language, the Student’s performance is equivalent to a student in the
sixth month of second grade, which is in the extremely low range.19 Broad written language
refers to the Student’s writing fluency, ability to write cohesive sentences and spell, and the
quality of his written expression.?’

8. The Student’s performance in broad math is equivalent to a student in the eighth
month of the second grade, which is in the extremely low range.”’ Broad math refers to the
Student’s number sense and ability to solve mathematic problems.*

9. The Student’s emotional difficulties impact his availability for learning, and his
ability to get up in the morning and attend school.”> He has a complex system of behaviors and
emotions that impede his success academically and socially.** He may misattribute the benign

04
Nrd
21d
13 Id
14 I d
B 1d. at 16.
16 petitioner Exhibit 13 at 8.
7 1d.
B 1d
!9 Petitioner Exhibit 13 at 8-9.
2.
2! petitioner Exhibit 13 at 8.
2
Id
23 Testimony of Clinical Psychologist.
24 petitioner Exhibit 13 at 16.





intentions of others, which may lead to withdrawal and social isolation.”> He has few,2 6if any,
friends, and feels poorly about himself, his academic limitations, and his family situation.

10. The Student suffers from dysthymic disorder, which is a form of depression.?” The
Student’s anxiety is a product of his depression.® In addition to dysthymic disorder and anxiety,
the Student suffers from adjustment disorder, disruptive behavior disorder, ADHD combined
type, and learning disorder not otherwise specified.*’

11. The Student recently began taking an antidepressant, for his depression.*
The Student previously took another antidepressant, which Petitioner suggested
because she takes this medication.®' After he started taking his school attendance
declined.*

12. The Student has a sleep disorder and often is awake until very late at night.* He was
prescribed medication to help him sleep but stopped taking it after it made him ill.>* Petitioner
takes a prescription medication to help her sleep because of the tragedy the family has
experienced over the past few years, including the death of the Student’s father in 2001.%°
Petitioner also has difficulties managing the Student at home.*®

13. The Student experiences difficulties with attention, distractibility, and hyperactivity,
both at home and at school.>” This impedes his academic success.”® He has difficulty focusing
and retaining information.”® He fails to give close attention to details or make careless mistakes
in school work, often cannot sustain attention, does not follow through on instructions, has
trouble organizing tasks, is easily distracted by external stimuli, and often is forgetful in his daily
activities." He talks excessively, fails to complete assignments, and is impulsive.* These

B

% Id. at 3, 14, 16-17.

27 Id. at 16. The Student’s family also has experienced instability. Id. The family was homeless
in early 2010. Id.

%% Petitioner Exhibit 13 at 17; Respondent Exhibit 13 at 107 (February 23, 2010, Contact
Details).

29 Petitioner Exhibit 13 at 17.

30 Testimony of Petitioner.

M.

321d.
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¥ 1d.

36 1d.

37 Petitioner Exhibit 13 at 16.

B 1d.

¥1d. at 17.

Y 1d. at 16.
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behaviors are maladaptive and inconsistent with his developmental level.*?

14. The Student meets the criteria for emotional disturbance (“ED”), other health
impairment, and specific learning disability.*® He is sensitive to the judgments of other students
and adults and worries about other their perceptions of him.** His attitude toward school and
teachers is poor, which affects his motivation and ability to attend school regularly.*’ The
Student also has difficulty adjusting to new environments due to his low motivation and
depression.* In part, acceptance of any new school environment would require him to engage in
and accept the school’s program.*’

15. The Student requires behavioral support in the form of counseling and academic
support in the form of specialized instruction in all academic subjects throughout the school
day.*® His current IEP, developed in December 2010, provides that he is to receive twenty-six
hours per week of specialized instruction outside the general education setting.** The IEP also
provides that he is to receive sixty minutes per week of behavioral support services outside the
general education setting.>®

16. The Student’s IEP contains a section entitled Least Restrictive Environment
(“LRE”), which states that he is to receive twenty-six hours per week of specialized instruction
to address deficits in the areas of reading, math, and written expression.51 The LRE section also
states that the Student is to receive sixty minutes per week of behavioral support services, i.e.,
psychological counseling, to address his self-awareness, and abili? to regulate emotions, follow
rules and regulations, and interact positively with peers and adults.”

17. The Student began attending the Non-Public School on September 7, 2010.2 A
hearing officer placed the Student in the Non-Public School in a hearing officer determination
(“HOD”) issued on November 12, 2011.>

18. The Non-Public School provides specialized instruction, outside the general

2.
* Petitioner Exhibit 13 at 16-17.
* Petitioner Exhibit 13 at 17.
“Id.
“6 Petitioner Exhibit 1 at 3 (June 7, 2011, Advocate’s Meeting Notes); Testimony of Petitioner,
Clinical Psychologist.
*7 Testimony of Clinical Psychologist.
“Id.
* Petitioner Exhibit 7 at 9.
.
' Id. at 10. On May 10, 2011, DCPS revised the Student’s IEP to provide him extended school
year services. Petitioner Exhibit 6 at 13 (May 10, 2011, IEP). DCPS did not convene a meeting
of the Student’s IEP team to effectuate these changes but instead made them in consultation with
Pzetitioner. Id. at 1. DCPS made no other changes to the IEP. Stipulation of parties.
5
Id.

53 Stipulation of parties.
> Petitioner Exhibit 19 at 11 (November 12, 2010, HOD).





education setting, for the entirety of the school day to all students.”® There are 104 the
elementary, middle, and high school students enrolled in the Non-Public School.*® There are no
nondisabled students enrolled in the Non-Public School.’’

19. The Non-Public School is a therapeutic environment with a staff that includes a
clinical psychologist, art therapist, and behavioral counselors who spend time with students who
are sent from the classroom to the school’s behavior counseling center (“BCC™).*® Students are
sent to the BCC when they are in crisis or are having difficulties.>

20. The Non-Public School provides its students all related services required by their
IEPs.*” The Non-Public School also provides group counseling to all students although not
required by their IEPs.! During group counseling, the students work on social skills, which is
an area of concern for the Student.®? The Student receives individual and group counseling at the
Non-Public School.®?

21. The Non-Public School places no more than ten students in each classroom.** The
student-teacher ratio at the Non-Public School ranges from one-to-one to ten-to-two.”> Each
teacher provides differentiated instruction and img)lements multisensory approaches to
instruction to assist students with learning disabilities.®® The Non-Public School also provides
transition services and job training to students whose IEPs contain transition plans.®’

22. The Student has difficulty transitioning to new environments such as the Non-Public
School.®® He requires a lot of time to get used to new settings, and tends to withdraw from
others as a result of his anxiety.*’

23. At the Non-Public School, the Student has had difficulty relating to his peers.”’ He
was unmotivated to institute peer contact.”’ He has low self-esteem and social deficits.”” He

.

*Id.

I,

% Testimony of Assistant Director.

* Id.

.

5! Id.; testimony of Clinical Psychologist.

62 Testimony of Assistant Director.

®Id.

“Hd

“ .

Id.

 Id.

:z Testimony of Petitioner, Clinical Psychologist.
Id.

7® Testimony of Clinical Psychologist.

'Id.
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typically waits for others to initiate conversation with him, which caused him anxiety.”” He has
had a difficult time dealing with peers due to his low self-esteem.”®

24. At the Non-Public School, the Student had a pattern of somatic complaints.”” When
adults confronted him about his inappropriate behavior, he would respond with complaints of a
stomachache or headache.”®

25. The Student often refused to eat breakfast or lunch at the Non-Public School,
although it was available to him.”” When he doesn’t eat during the school day, the Student is not
able to participate in academic activities.”® He experienced problems with peers and avoided
interactions in social settings when he felt overwhelmed.”” By the end of the school year, the
Student was more withdrawn than when he started at the Non-Public School.*’

26. During the 2010-2011 school year, the Student performed well when working
independently on writing tasks.®! He relied on the teacher to interpret writing prompts beyond
his ability and required monitoring to stay on task.** However, his interest in reading faded.®
He reported to class later and later as the school year progressed and had significant attendance
issues.*® He was unfocused, tended to retreat into his own thoughts, and became preoccupied
with drawing during class, which prevented him from completing classroom assignments.*> His
inability to stay focused on the classroom activities impeded his overall skill development.® '

27. The Student earned two Ds in his English class in the first two quarters of the 2010-
2011 school year.®” In the third quarter, he earned an F.*®

28. In math class at the Non-Public School, the Student required constant supervision to
perform.* He performed at the equivalent of a student between the second- and third-grades.”

" Id.
" Id.
:: Petitioner Exhibit 7 at 8; testimony of Progress Monitor.
Id.
77 Petitioner Exhibit 3 at 3.
1.
7 Petitioner Exhibit 2 at 3 (June 7, 2011, Non-Public School Meeting Notes).
%0 petitioner Exhibit 2 at 3 (June 7, 2011, Non-Public School Meeting Notes).
*! Petitioner Exhibit 7 at 6.
2 1d.
%3 Petitioner Exhibit 7 at 4 (December 7, 2010, IEP). The parties stipulated that the December 7,
2010, IEP is the Student’s operative IEP. DCPS subsequently added Extended School Year
(“ESY™) and transition services but did not otherwise amend this IEP.

Id.

87 Petitioner Exhibit 16 at 1 (Non-Public School Quarterly Grade Report Card).

%% Id. The parties did not disclose the Student’s final report card for school year 2010-2011.
% Petitioner Exhibit 7 at 2.

% Testimony of Math Teacher.





If left unsug)ervised, he rushed through his work, drew cartoon caricatures, or talked with his
classmates.”’ As the class progressed to new skills over the school year, the Student’s interest in
school lagged and his work suffered.”> He also exhibited behavior problems in the classroom,
including failing to stay on task, talking excessively, and refusing to work on the assignments.”
The Student’s math grades deteriorated over the 2010-2011 school year from Cs in the first and
second quarters to a D in the third quarter.”

29. In general, throughout the 2010-2011 school year, the Student did not prepare for
class, slept during class, and failed to turn in his homework assignments.”> His progress was
impeded in part by his depression.”®

30. During the 2010-2011 school year, the Student’s grades steadily declined in five of
seven courses.”’ By the end of the school year, the Student had not earned enough credits to
progress to the tenth grade.”®

31. The Student made some progress on the social-emotional goals in his IEP.” He
made progress in implementing coping strategies when experiencing frustration. He also
improved his ability to identify issues and discuss his problems.! However, there were periods
when the Student was so depressed that he was not able to implement coping strategies his
depression interfered with his ability for learning.'!

32. The Student also made some progress in group therapy.'® When he first started in
group therapy, he was very quiet, kept to himself, and avoided social interactions.'”® He had
difficulty expressing his opinion and anxiety in social settings.'® By the end of the 2010-2011
school year, he was more comfortable with his peers and in social setting.'” He also was more
willing to share his opinion and challenge the opinions of his peers when he did not agree.'®

°! Petitioner Exhibit 7 at 2.

2.

? Id.; testimony of Math Teacher.

> Petitioner Exhibit 16 at 1.

** Petitioner Exhibit 4 at 2 (June 7, 2011, Case Manager’s Multidisciplinary Team Meeting
Notes).

% Testimony of Clinical Psychologist.

>’ Petitioner Exhibit 4 at 2.

% Testimony of Progress Monitor. The Student earned only 4.5 credits in school year 2010-
2011, his ninth grade year. Id. Pursuant to DCPS guidelines, Students must earn six credits to
be promoted to the tenth grade. Id.

% Testimony of Clinical Psychologist.

100 1d

101 Id

192 Testimony of Social Worker.

103 Id

104 Id.

105 T d

106 Id






33. The Student was often absent from or late to school.'”” During the 2010-2011 school
year, the Student missed seventy-seven days of school, although five of the absences were due to
transportation problems.'® These absences had a significant impact on the Student’s ability to
make academic progress.'® '

34. The Student often was absent because he was not ready when the school bus
arrived.''® It may be that he wished to escape from certain schoolwork and activities and his
ailments may have been more prone to emerge at those times.""!

35. The Student’s poor attendance was a manifestation of his depression.''> At times, he
presented with low energy and low motivation.'® The Student is also self-conscious about his
low academic performance.''* He often withdraws and refuses to interact with others or work on
his assignments.''> At times, school was overwhelming that he preferred to stay at home where
there were fewer interactions with others and fewer demands placed on him.''®

36. On June 7, 2011, DCPS convened a meeting of the Student’s IEP team to discuss the
Student’s placement and location of services for the upcoming school year.''” Petitioner and the
Advocate attended the meeting.''®

- 37. At the June 7, 2011, meeting, the Clinical Psychologist shared his opinion that the
Student required a therapeutic setting due to his major depressive disorder, i.e., depressed mood,
low motivation, sleep disorder, and feelings of helplessness.''”” The Clinical Psychologist
expressed his opinion that the Student should remain at the Non-Public School because he

197 petitioner Exhibit 7 at 8; Petitioner Exhibit 10 at 2-3 (June 14, 2010, Advocate’s meeting
notes). During the 2009-2010 school year, the Student attended a public school for students with
disabilities (“Prior School”). Petitioner Exhibit 13 at 1.

198 1d.; Petitioner Exhibit 3 at 1 (June 7, 2011, DCPS Meeting Notes). There are 180 days in the
school year. Testimony of Clinical Psychologist. The Student missed over 200 days of school in
the past two school years, including 59 days missed during ESY. Testimony of Progress
Monitor.

19 Testimony of Clinical Psychologist.

119 petitioner Exhibit 3 at 2; Testimony of Petitioner.

"!! Petitioner Exhibit 13 at 18.

'2 Testimony of Clinical Psychologist, Assistant Director.

'3 Testimony of Clinical Psychologist.

' Testimony of Petitioner.

'3 Id.; Testimony of Clinical Psychologist.

'8 Testimony of Clinical Psychologist.

''" petitioner Exhibit 2 at 1; Petitioner Exhibit 3 at 1.

"% Id. at 1; Petitioner Exhibit 1 at 3.

"% Testimony of Clinical Psychologist. Therapeutic settings provide support, individual
psychotherapy, and other related services to students. Id. They are settings where staff
addresses each student’s emotional issues and how these issues may impact a student’s ability to
learn. Id. A therapeutic setting generally includes a behavioral support center where students
may take a breaks if needed. /d. Therapeutic settings also monitor student behavior and reward
students for compliance and positive behaviors. Id.

10






needed the level of care and therapeutic intervention that it provides.'?

38. At the June 7, 2011, meeting, the IEP team determined that, for the 2011-2012 school
year, the Student would continue to receive twenty-six hours per week of specialized instruction,
in a small classroom setting, outside the general education environment.'?’  The IEP team
agreed that the Student also requires a therapeutic program.'** The IEP team determined that the
Student would continue to receive and one hour per week of counseling outside the general
education setting in the 2011-2012 school year.'?

39. At the meeting, the DCPS Progress Monitor offered to place the Student at the DCPS
School for the 2011-2012 school year.'* The Progress Monitor stated that, due the Student’s
poor attendance and academic regression, the Non-Public School was an inappropriate location
of services for the Student.'” The Progress Monitor voiced his opinion that the Student did not
want to attend the Non-Public School as evidenced by his refusal to participate in the Non-Public
School program.'?® The Progress Monitor then informed the IEP team that, because the DCPS
School could implement the Student’s IEP, he believed it would be an appropriate setting.'”’
The Progress Monitor came to this conclusion after investigating several other possible schools
for the Student, including the Non-Public School.'?®

40. At the June 7, 2011, meeting, the DCPS Progress Monitor provided Petitioner a prior
written notice informing her that the Student would attend the DCPS School for the 2011-2012
school year.'” In the notice, the Progress Monitor stated that one of the factors on which it
based its decision was that the Student’s poor attendance record at the Non-Public School.'*
The Progress Monitor also considered the reports of the Student’s teachers and his failure to
make academic progress at the Non-Public School.'*!

41. The Advocate objected to the decision of the Progress Monitor to return the Student
to a DCPS public school.'*> The Advocate expressed her concern that the DCPS School could
not provide the Student specialized instruction in all classes outside of the general education
setting, or a therapeutic program for emotionally disturbed students.'**

120 Id.

12! petitioner Exhibit 3 at 3; Petitioner Exhibit 7 at 9; Testimony of Advocate.

122 petitioner Exhibit 7 at 9; Testimony of Advocate.

123 petitioner Exhibit 7 at 9; Testimony of Advocate.

4 Petitioner Exhibit 1 at 3.

123 Testimony of Progress Monitor.

126 petitioner Exhibit 1 at 3. During his school counseling sessions, the Student expressed that he
was not a fan of the Non-Public School. Petitioner Exhibit 3 at 3. :
27 Petitioner Exhibit 3 at 3.

128 Testimony of Progress Monitor. :

1% petitioner Exhibit 5 (June 7, 2011, Prior Written Notice).

130 1d.; Testimony of Progress Monitor.

131 pg

132 Testimony of Progress Monitor, Advocate.

133 Testimony of Advocate.
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42. The DCPS School can implement the Student’s IEP, including his transition plan.'**
The Student would be placed in a cluster program for students with ED and require specialized
instruction outside the general education setting for the entire school day.'*> Each classroom in
this cluster program has nine students, one teacher certified in both special education and a
general education subject matter, and one teacher’s aide.'*® There are nine students, ranging
from the ninth to the twelfth grades, in the ED cluster program."’

43. Students in the ED cluster program are exposed to their nondisabled peers entering
and leavmg the school building, while transitioning between classes, and in the school
cafeteria.'® However a student may request to eat lunch in the ED cluster classroom with the
classroom teacher."

44. The DCPS School provides crisis intervention to its students.'*® A student’s
classroom teacher and a social worker would facilitate any such crisis intervention.'*! The
school also has a wellness center that provides social-emotional services to students.'*> The
wellness center is staffed by three social workers.'*® These social workers deliver counsehng
serv1ces to students.'** They also implement therapeutic interventions for students who require
them."

45. The DCPS School would develop a behavior intervention plan (“BIP’ 2 facilitated by
the student’s teacher and a social worker, to address his behavioral difficulties.'*® If dictated by
his IEP, a student’s social-emotional needs would be addressed through counseling sessions with
a social worker.'¥’

46. If the Student continues to have poor attendance, the DCPS School would include
attendance goals in his BIP.'*® Additionally, a truancy officer would contact Petitioner.'* In
extreme cases, DCPS Roving Leaders would implement interventions including calling parent
and visiting home."*

134 Testimony of SEC.
135 d.
136 Id
137 1d.
138 Id
139 Id.
140 Id.
141 Id
142 Id.
143 Id.
144 Id.
145 Id.
146 Id.
147 1d.
148 Id.
149 Id.
150 Id.
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47. About 500 students will attend the DCPS School in the 2011-2012 school year."'
Students with disabilities make up one-third of the student population.

48. On August 1, 2011, DCPS convened a meeting of the Student’s IEP team to revise
the goals in the Student’s transition plan.'** Petitioner and the Advocate attended the meeting." 3
Petitioner agreed with the transition goals the IEP team developed at the meeting.'>*

49. Petitioner provided credible testimony at the due process hearing. Her testimony was
consistent with the documentary evidence and was uncontroverted by any of Respondent’s
witnesses. She was forthright about the Student’s academic difficulties and social limitations.
She also was forthright about her difficulties managing the Student at home.

50. The Educational Advocate provided credible testimony. She has both a bachelor’s
and a master’s degree in special education and previous experience teaching students with
learning disabilities as well as students with emotional disturbance.'”® She easily recalled the
details of the meetings she attended, the content of the Student’s IEP, and his difficulties in
school. Although the Advocate’s viewpoint differed from that of the DCPS witnesses, she was
an equally credible witness. Her testimony was uncontroverted.

51. The Clinical Psychologist provided insight into the Student’s disabilities and testified
forthrightly about the Student’s difficulties in the Non-Public School. He admitted that the
Student had not made meaningful progress at the Non-Public School, due to his excessive
absences, and refrained from asserting that the Student must remain there to make academic
progress.'*® Thus, the Clinical Psychologist was an unbiased, credible, and knowledgeable-

witness.

52. The Assistant Director testified forthrightly about the Student’s difficulties in the
Non-Public School. She also provided in-depth testimony about the services that the Non-Public
School provides. While stating that the Student may have difficulty transitioning to a new
school, she did not testify that the Student would not make progress at the DCPS School. Thus,
she was a credible witness.

53. The Math Teacher testified forthrightly about the Student’s performance in her class
and his lack of academic progress. She limited her testimony to her personal knowledge of the
Student’s performance in math, and shared insight into his difficulties. Thus, she was a credible
witness.

151 1d
i:j Stipulation of parties.

Id.
154 I d
133 Testimony of Advocate.
156 The Clinical Psychologist testified that, at the June 7, 2011, IEP meeting, he recommended
that the Student stay at the Non-Public School. Yet, in his testimony, he did not advocate that
the Student remain at the Non-Public School or that the Student would be harmed if he were to
attend the DCPS School. He testified only that the Student requires a therapeutic setting and
may not fare well in a setting where he interacts with nondisabled peers.
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54. The Social Worker’s testimony was limited to her personal knowledge of the
Student’s performance in group counseling and admitted that he made limited progress. Thus,
she was a credible witness.

55. The DCPS Special Education Coordinator provided in-depth information about the
ED cluster program at the DCPS School and the services available to students with disabilities.
She admitted that she had no knowledge of the Student and had not seen his IEP. She testified
forthrightly, even when challenged about the appropriateness of the DCPS School for the
Student. Thus, she was a credible witness.

56. The DCPS Progress Monitor was sympathetic to the Student’s struggles and his
desires to make friends. He provided forthright testimony about the limitations of the special
education programs at other DCPS Schools, and whether they could implement the Student’s
IEP. He had extensive knowledge of the Student’s difficulties at the Non-Public School and
provided in-depth testimony about his attempt to find an appropriate program for the Student.
While the Progress Monitor may have discounted the role depression played in the Student’s
difficulties during the 2010-2011 school year, overall, he was a credible witness.

VI. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs."”’ FAPE is defined as “speciall
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”" 8
It “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary 0 permit the child to benefit from
the instruction.”'”’

Each local education agency (“LEA”) is obligated to provide a FAPE “for all children
residing in the state between the ages of 3 and 21, inclusive.”'®® In deciding whether an LEA
provided a FAPE to a student, the inquiry is limited to (a) whether the LEA complied with the
procedures set forth in IDEA; and (b) whether the student’s IEP is reasonably calculated to
enable him/her to receive educational benefits.'®! The IEP is the centerpiece of special education
delivery system.'®?

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.'® In

15720 U.S.C. §§ 1400(d)(1)(A), 1412(a)(1).

158 90 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

159 Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

16034 C.F.R. § 300.101.

161 Rowley at 206-207.

162 1 illbask v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal quotation marks
omitted).

16320 U.S.C. § 1415 (HB)E)(i).
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other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.'®*

The burden of proof is properly placed upon the party seeking relief.'® A petitioner must
prove the allegations in the due process complaint by a preponderance of the evidence.'®® The
preponderance of evidence standard simply requires the trier of fact to find that the existence of a
fact is more probable than its nonexistence.'®” In other words, preponderance of the evidence is
evidence that is more convincing than the evidence offered in opposition to it."®® Unlike other
standards of proof, the preponderance-of-evidence standard allows both parties to share the risk
of error in roughly equal fashion,'®’ excelpt that when the evidence is evenly balanced, the party
with the burden of persuasion must lose. "

VII. DISCUSSION

A. Petitioner Failed to Prove that DCPS Denied the Student a FAPE by Failing to
Provide Him an Appropriate Educational Placement for the 2011-2012 School Year.

An appropriate educational program begins with an IEP that accurately reflects the results
of evaluations to identify the student's needs,'”" establishes annual goals related to those needs,'’?

1% Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). See also C.M. v. Bd. of Educ., 128 Fed. Appx. 876, 881 (3d Cir. 2005)
(per curiam) ("[O]nly those procedural violations that result in loss of educational opportunity or
seriously deprive parents of their participation rights are actionable.”); Roland M. v. Concord
Sch. Comm., 910 F.2d 983, 994 (1st Cir. 1990) (en banc) (“[P]rocedural flaws do not
automatically render an IEP legally defective™) (citations omitted); W.G. v. Bd. of Trustees, 960
F.2d 1479, 1484 (9th Cir. 1992) (rejecting the proposition that procedural flaws “automatically
require a finding of a denial of a FAPE”); Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618, 625
(6th Cir. 1990) (rejecting an IDEA claim for technical noncompliance with procedural
requirements because the alleged violations did not result in a “substantive deprivation” of
student's rights); Burke County Bd. of Educ. v. Denton, 895 F.2d 973, 982 (4th Cir. 1990)
(refusing to award compensatory education because procedural faults did not cause the child to
lose any educational opportunity).

195 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

1% 20 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

17 Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

18 Greenwich Collieries v. Director, Office of Workers' Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).

'° Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

' Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).

7134 C.F.R. § 300.320 (a) (1).

7234 C.F.R. § 300.320 (a) (2).
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and provides appropriate specialized instruction and related services.'” For an IEP to be
“reasonably calculated to enable the child to receive educational benefits,” it must be “likely to
produce progress, not regression.”! ™

The IDEA requires that unless the IEP of a child with a disability requires some other
arrangement, the child is educated in the school that he or she would attend if nondisabled.'”
Special classes separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.'”®

In other words, a student’s IEP must be implemented in the student’s LRE.'” In
selecting the LRE, consideration is given to any potential harmful effect on the child or on the
quality of the services that he or she needs.'”® A child with a disability is not removed from
education in age appropriate regular classrooms solely because of needed modifications in the
general education curriculum.'”

The term “educational placement” refers to the type of educational program prescribed by
the IEP.'®® “Educational placement” refers to the general educational program, such as the
classes, individualized attention, and additional services a child will receive, rather than the
“bricks and mortar” of the specific school.'®!

The considerations relevant to determining whether a particular placement is appropriate
for a particular student include the nature and severity of the student's disability; the student's
specialized educational needs; the link between those needs and the services offered by the
school; the placement's cost; and the extent to which the placement represents the least restrictive
environment.'®?

In the District of Columbia, special education placements shall be made in the following
order of priority, provided, that the placement is appropriate for the student and made in
accordance with IDEA: (1) DCPS schools, or District of Columbia public charter schools

17334 C.F.R. § 300.320 (a) (4).
1" Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal
quotation marks and citation omitted).
17334 C.F.R. § 300.116 (c).
17634 C.F.R. § 300.114 (a)(2)(ii).
7720 U.S.C. § 1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).
17834 C.F.R. § 300.116 (d).
' Id. at (e).
12‘1’ T.Y.v. N.Y. Dept. of Educ., 584 F.3d 412, 419 (2d Cir. 2009) (citation omitted).
Id.

'82 Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005) (citing Rowley, 458 U.S. at
202).
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pursuant to an agreement between DCPS and the public charter school; (2) private or residential
District of Columbia facilities; and (3) facilities outside of the District of Columbia.'®

Here, the Student enrolled in the Non-Public School on September 7, 2011. A hearing
officer subsequently ordered DCPS to fund the Student’s enrollment in the Non-Public School
following a due process hearing on October 21, 2010.

During his time at the Non-Public School, the Student’s academic performance steadily
declined. His social-emotional functioning also declined and he often withdrew from social
contact. He refused to complete his academic assignments. By the end of the year, he had failed
two classes and failed to earn sufficient credits to progress to the tenth grade.

The Student’s lack of progress was due in part to his failure to attend school for more
than one third of the school year. Yet, the Non-Public School failed to meaningfully address the
Student’s attendance problems. The Non-Public School did not work with the parent to increase
his attendance, requesting additional services such as family therapy from DCPS, develop a BIP
to address the Student’s truancy, or implement interventions to foster his school attendance.
Although the Student’s reluctance to attend school was a manifestation of his disability, the Non-
Public School failed to develop additional IEP goals to address his attendance problems. Instead,
the Non-Public School allowed the Student to fail two of his classes and regress academically,
socially, and emotionally.

Thus, it would be unwise to requiring the Student to attend the Non-Public School for
another academic year may further exacerbate his academic and social emotional deficits.
Moreover, Petitioner presented no evidence to rebut the testimony of the DCPS witnesses that
the DCPS School can implement the Student’s IEP and meet his social-emotional needs.
Petitioner also failed to prove that the Student would be harmed by being exposed to his non-
disabled peers during transitions between classes and during lunch in the cafeteria. Finally,
Petitioner failed to present any evidence to rebut the Progress Monitor’s testimony that the
Student told him that he wants to attend his neighborhood school because he does not like the
Non-Public School.

In other words, Petitioner failed to prove by a preponderance of the evidence that the

DCPS School is not the Student’s LRE. Petitioner also failed to prove the DCPS School would

be an inappropriate placement or location of services for the Student. Thus, Petitioner failed to

prove, by a preponderance of the evidence, that DCPS denied the Student a FAPE by placing

him in the DCPS School for the 2011-2012 school year. Petitioner proved only that the Non-

Public School denied the Student a FAPE during the 2010-2011 school year. Thus, Petitioner is
not the prevailing party on this claim.

'8 D.C. Code § 38-2561.02.
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B. Petitioner Failed to Prove that DCPS Denied the Student a FAPE by Failing to
Revise the LRE Statement in His IEP.

Petitioner presented no testimony on this issue, other than the Advocate’s testimony that
she raised this issue at a meeting in June 2010."® In other words, Petitioner failed to produce
any evidence that DCPS denied the Student a FAPE by failing to revise the LRE statement in his
IEP. Thus, Petitioner is not the prevailing party on this claim.

C. Remedy: the Student Requires Additional Services to Achieve Academic and
Social-Emotional Progress.

The evidence at the due process hearing overwhelmingly showed that the Student has
significant emotional problems that interfere with his attendance and participation in school.
The testimony of Petitioner’s witnesses and the Progress Monitor established that the Student has
developed a pattern of avoiding school so he would not have to fact the prospect of his
shortcomings, academic difficulties, and awkward social interactions. The Student’s IEP fails to
address his truancy and school avoidance, even though it has impeded his ability to progress to
the next grade.

Petitioner failed to address this issue in her request for relief and in the evidence she
presented at the due process hearing. Instead, she focused solely on keeping the Student in the
Non-Public School for another year, despite that he had regressed in almost every area during the
previous school year.

It is evident that the Student requires additional assistance outside of school to access the
curriculum, make social emotional progress, and prepare for life after high school. In other
words, the Student requires community services designed to ensure he gets sufficient sleep at
night, is properly nourished, gets to school on time, completes his homework, has social and
recreation opportunities, and follows a regular routine.

Thus, DCPS must revise the Student’s IEP to include weekly family counseling, and to
provide the Student a community aide in the form of a trained mentor, social worker, or similar
service provider. DCPS shall add measurable goals to the Student’s IEP to address his
behavioral and social difficulties in the areas outlined below. DCPS also shall ensure that the
service provider:

L. Arrives at the Student’s home every morning in sufficient time before school to
ensure the Student gets out of bed, gets dressed for school, and eats a healthy breakfast.

. 2. Ensures that the Student arrives at the school building on time, with his
homework in hand. The service provider shall walk the Student to class, if necessary.

3. Meets the Student at school at the end of the school day, accompanies the Student
to his home, ensures he eats a healthy snack, and assists the Student with completing his

'8 Because Petitioner could have raised this issue in the prior due process complaint, an
argument could be made that this claim is barred by the doctrine of claim preclusion.
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homework.

4. Ensures that the Student eats a healthy dinner, by providing nutritional counseling
to Petitioner if necessary.

5. Ensures that the Student follows an appropriate personal hygiene routine and gets
to bed at a reasonable hour. The service provider shall make all reasonable efforts to ensure that
the Student gets at least eight hours of sleep per night. If necessary, the service provider shall
assist Petitioner in obtaining treatment for the Student’s sleep disorder.

6. Ensures that the Student engages in therapeutic recreation at least twice a week,
including on weekends, for at least two to three hours per session, not including transportation.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 23rd day of
August 2011, it is hereby:

ORDERED that Respondent shall amend the Student’s IEP to include the goals for the
2011-2012 school year in accordance with the “Remedy” section of this HOD; and

IT IS FURTHER ORDERED that Respondent shall engage a community service
provider to provide services throughout the 2011-2012 school year in accordance in the
“Remedy” section of this HOD; and

IT IS FURTHER ORDERED that the Complaint is DISMISSED WITH
PREJUDICE.

By: /s/ Frarces Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 14153i)(2).

Distributed to:
Roberta Gambale, Counsel for Petitioner
Tanya Chor, Counsel for Respondent

Student Hearing Office
DCPS
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office
810 First Street NE, STE 2

Washington, DC 20002
[Parent], on behalf of Date Issued: August 18, 2011 o
[Student],! 2
Hearing Officer: Jim Mortenson )

Petitioner,

Case No:
v i

District of Columbia Public Schools (DCPS), ~ —

Respondent.

HEARING OFFICER DETERMINATION

1. BACKGROUND

The complaint in this matter was filed by the Petitioner on June 8, 2011. The Petitioner is
represented by Nicholas Ostrem, Esq., and the Respondent is represented by Victoria Healy, Esq.

A resolution meeting was held June 20, 2011, and did not result in any agreements and the 30
day resolution period continued to run. A prehearing conference was held on June 21, 2011, and
a prehearing order issued on that date. A response to the complaint was filed, untimely, on June
21, 2011.

The hearing was convened and held on August 16, 2011, in room 2004 at 810 First Street
NE, Washington, D.C. The due date for the hearing officer determination (HOD) is August 22,

2011. This HOD is issued on August 18, 2011.

! Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






IL. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL ISSUE, RELIEF SOUGHT, AND DETERMINATION
The issues to be determined by the IHO are:

(1) Whether the Respondent failed to timely review existing evaluation data as part of
an initial evaluation of the Student requested on October 4, 2010, and not
reviewed until April 27, 2011?

(2) Whether the Respondent failed to correctly determine the Student’s eligibility for
special education and related services when it determined on April 27, 2011, that
the Student was not a child with a disability under the Individuals with
Disabilities Education Improvement Act (IDEA)?

The substantive requested relief at the time of hearing included:

(1) A determination that the Student is eligible for special education and related
services under the definition of other health impairment (OHI).

(2) An individualized education program (IEP) team meeting to develop an IEP for
the Student.

(3) Compensatory education or an evaluation to determined necessary compensatory
education.

Based on the findings of fact and conclusions herein, this [HO has determined that the
Respondent failed to timely complete an initial evaluation of the Student. The Respondent
correctly determined the Student was not eligible for special education and related services and

so the failure to timely complete the evaluation process caused the Student no harm.





IV. EVIDENCE

Four witnesses testified at the hearing, two for the Petitioner and two for the Respondent.
The witnesses for the Petitioner were:

1) The Petitioner (P)

2) Educational Advocate (Providing expert testimony on

eligibility under definition of other health impairment.)

The witnesses for the Respondent were:

1) Special Education Coordinator,

2) Carols Phillip, School Psychologist (C.P.)

19 documents were disclosed by the Petitioner and 18 were admitted into evidence.” The

Petitioner’s exhibits are:

Ex. No. _ Date Document
P1 June 1, 2001 IEP
P2 May 5, 2010 Section 504 Plan
P3 December 3, 2010 Section 504 Eligibility Form
P4 December 3, 2010 Section 504 Plan
P5 April 27, 2011 Advocate’s Notes
P7 February 25, 2008 Psychiatric Assessment
P8 November 2, 2010 Psychological Evaluation
P9 [Undated] [Functional Behavioral Assessment]
P10 May 13, 2010 Letter from Cason to Petitioner
March 19, 2008 Letter from Craft to Petitioner
P11 July 21, 2009 Report Card
P12 October 12, 2010 Consent for Initial Evaluation/Reevaluation
P13 December 12, 2010 Student Discipline Report
P 14 April 27,2011 Transcript
December 3, 2010 Report to Parents on Student Progress
P15 October 4, 2010 Request for Re-evaluations for [Student]
P16 August 20, 2010 Letter from Proctor to Special Education
Coordinator

P17 August 30, 2010 Letter from Proctor to Special Education

' Coordinator
P18 May 26, 2011 Email chain ending from Holt to Davis, et al.
P19 [Undated] Resume for Ida Jean Holman

2P 6 was not admitted.





Five documents were disclosed by the Respondent and four were admitted into evidence.?

The Respondent’s exhibits are:

Ex.No. Date Document
R1 June 20, 2011 Report to Parents on Student Progress
R2 October 12, 2010 Consent for Initial Evaluation/Reevaluation
R3 November 2, 2010 Psychological Evaluation
RS April 27,2011 MDT Meeting Notes
V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. The Studentisa  year old learner enrolled at The Student was
in the grade during the 2010-2011 school year.’

2. The Student was determined eligible for special education and related services at some point
in the past, and was subsequently exited prior to attending The Student was eligible
as a result of behaviors due to attention deficit hyperactivity disorder (ADHD) that impacted
his educational performance.” When the Student was at a charter school prior to his
attendance at it was determined that he no longer required an IEP because he was
performing school work at grade level, even though he continued to have behavioral

problems.?

* R 4 was not admitted.

* Testimony (T) of P,R 1,R 2, P 3, P 4.

P3,P4,P11,R5 (R 1, the report card for 2010-2011, indicates the Student is in 9" grade. This apgears to be an
error. P 14, the transcript, also includes this apparent error, but lists the 2009-2010 school year as 10™ grade for the
Student.) ‘

®P 1, T of P. (The evidence is not clear on when the Student was first eligible or when he was exited from special
education. P 1 is an IEP revised in seventh grade, and not the initial IEP. The Petitioner testified the Student was
evaluated in 7™ grade and seemed to indicate that P 1 was his first IEP. She was not entirely clear on her or her son’s
due process rights regarding the IEP and testified credibly to that effect.)

"TofP,P 1.

8T of P.






3. The Student was moved to a plan of accommodations under Section 504 of the Rehabilitation
‘Act of 1973, called a “Section 504 Plan,” while he was at the charter school.” The plan was
designed specifically to accommodate the Student’s disability as a result of his ADHD."® The
504 plan was continued and revised while the Student was at for the 2010-2011
school year."' Accommodations included: preferential seating determined by the teacher to
minimize distractions and off-task behaviors, five minutes to settle down after arriving in
class, bi-weekly counseling with the guidance counselor, tutoring in chemistry at least once
weekly, use of a behavior assessment chart, a subsequent behavior intervention plan (BIP).12

4. The Student did not go to his counseling sessions."?

5. The Student’s ADHD impacts his educational performance by causing him to sometimes
disregard rules, be impulsive, be unfocused, and occasionally be disruptive.'* His grades are
largely good being mostly As and Bs for the 2010-2011 school year, with many positive
reports from teachers on his wofk and participation.'> The Student failed Health class and
Chemistry this last school year due to not liking the teachers, not doing the work, and not
attending class regularly.'® The Student responded well to positive reinforcements, like the
opportunity to play football which required good grades.'”

6. On October 4, 2010, the Petitioner, through Counsel, requested that the Student be evaluated

for special education and related services.'® Consent to evaluate the Student was signed by

°P2,TofP.
0po,
Up3 P4 TofP, Tof T of’ T of

“TofP,R3/P8,P3,PO.
BR1,P14,

YR 1,R5Tof

7T of R1.

Bpas.






the Petitioner on October 12, 2010.!° The evaluation consisted of an FBA conducted between

October and November 2010 and a Psychological assessment conducted in October 2010.%°

A meeting to review the assessments and make an eligibility determination was scheduled for

December 16, 2010.2' The Advocate could not attend the meeting because the road in front

of the school was blocked by police cars and so it was rescheduled for January 27, 201 1.2
The meeting did not occur on January 27, 2011 because of a snow day (school was closed).”?
The Respondent then attempted to reschedule the meeting for February 4 or February 8,
2011, but the meeting was not held until April 27, 2011.%

7. The Petitioner often participated by phone for meetings (three of them) and the Advocate
attended four meetings in person.25

8. Atthe April 27, 2011 meeting the Student’s eligibility for special education and related
services was discussed and no agreement was reached.”® School staff opined that the Student
did not qualify because despite the Student’s ADHD, and some behavior problems, he was
making good academic progress and doing well in most classes but for the two he didn’t like.
The Petitioner and Advocate opined that that Student was eligible because there were
numerous behavior incidents indicating he was not making good choices, he had been

expelled from his prior school, the 504 plan was not being implemented, and that having an

IEP would better protect him.”’

R 2/P 12.

2p9 R3/PS.

ATof T of”’

2Tof T of"

BTof T of"

XTof T of” P5R5.
BT ofP, Tof

BTof Tof TofP,P5,R5.
YT ofP, Tof P5,R5.






9. The Student was given in-school suspension once in October 2010 and once in November
2010 for being disruptive and disrespectful.”® The Student was out-of-school twice

in November 2010, once for

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See also D.C. Mun. Regs. tit. 5 § 3030.14.

Based solely upon the evidence presented at the due process hearing, an impartial hearing
officer must determine whether the party seeking relief presented sufficient evidence to meet
their burden. D.C. Mun. Regs. tit. 5 § 3030.14. The recognized standard is preponderance of

the evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008);

Holdzclaw. v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.FR. §

300.516(c)(3).

2. Federal regulations at 34 C.F.R. § 300.301(b) provide:

Consistent with the consent requirements in § 300.300, either a parent of a child or a public
agency may initiate a request for an initial evaluation to determine if the child is a child with a
disability.

District of Columbia law, at D.C. Mun. Regs. tit. 5 §3005.2 provides;
The IEP team shall conduct an initial evaluation of a child within a reasonable time of receiving a

written referral and parental consent to proceed and within timelines consistent with Federal law
and D.C. Code § 38-2501(a).

DC ST § 38-2501 was repealed, but DC ST § 38-2561.02(a) requires:






DCPS shall assess or evaluate a student who may have a disability and who may require special
education services within 120 days from the date that the student was referred for an evaluation or
assessment.

The evaluation process is completed pursuant to D.C. Mun. Regs. tit. 5 §3006.3:

The IEP team shall consider all assessment reports in completing any evaluation of a child
suspected of having a disability, or, in the case of reevaluation, any child identified as having a
disability under this section. As the result of its consideration, the IEP team will determine
whether the child:

(a) is a child with a disability under this Chapter (or, in the case of reevaluation, whether the child
continues to be a child with a disability); and

{(b) whether the child needs special education and related services (or, in the case of reevaluation,
whether the child continues to need special education and related services).

Thus, the Respondent has a maximum of 120 days following the referral of the Studént to
complete the evaluation process, including the IEP team meeting where the determination is
made.

The Petitioner, through Counsel, made a request (referral) for an initial evaluation of her
child on October 4, 2010. 120 days from that date was February 1, 2011. The Respondent
scheduled a meeting in December at which the Petitioner’s Advocate did not show due to the
road in front of the school being blocked. It is unclear why the meeting did not proceed as the
Advocate could have participated via telephone just as the Petitioner typically did.
Nevertheless, the meeting was rescheduled for another day within the deadline, on January
27, 2011. This meeting also failed to occur due to circumstances beyond anyone’s control.
What was within Respondent’s control was to convene the meeting no later than February 1,
2011, and this did not happen. Whether or not the Advocate or even the Petitioner was
available to be there in person does not excuse the Respondent from delaying the meeting
beyond the deadline as no such exceptions exist under the law. Thus, the Respondent failed to

timely review the evaluation data when it did not convene the team meeting until April 27,

2011.






4,

It is not disputed that the Student is a child with a disability. What is disputed is whether the
child, as a result of that disability, requires special education services. See 34 C.F.R. §
300.8(a), and D.C. Mun. Regs. tit. 5 §3006.3. The Petitioner has not shown by a
preponderance of the evidence that the Student requires special education, only that he has a
disability. His disability impacts his education by causing him to sometimes be impulsive and
disruptive, but not to such a degree he is unable to access the curriculum. Indeed, the Student
performs very well academically most of the time. He is accommodated with a 504 plan that
may need to be changed or strengthened from time to time, but in the two classes he failed
last year, health and chemistry, it was due to his own admitted dislike for either the teacher or
the work required and he would often not go to class. While his determination to not attend
may be a manifestation of his disability (specifically his executive functioning deficits —
although this is merely a proposition, not a determination), his 504 plan included counseling
services to help him deal with these issues. He did not attend his counseling, either, and this
may need to be addressed under the 504 process. Both the Petitioner and her Advocate
expressed concern that the Student needed an IEP because the 504 plan did not protect the
Student or was not implemented, Despite the Advocate’s expertise on the subject, that
expertise did not come out in her testimony as her primary reason for supporting the
Petitioner’s position was that the Student had behavior issues and, importantly, those issues
would be better addressed by an IEP than a 504 plan because, in her opinion, no one could be
held accountable for implementing the 504 plan. A failure to implement a 504 plan is not
justification for special education services. The Respondent’s position is well supported by
the evidence showing that the Student could and can be accommodated without special

education services. The Petitioner has not shown this determination to be in error.





VIL DECISON
The Petitioner prevails on Issue 1 because the Respondent failed to complete the Student’s
initial evaluation within 120 days of the October 4, 2011 referral by the Petitioner.
The Respondent prevails on Issue 2 because it correctly determined the Student is not eligible

for special education and related services under the IDEA.

VIIL. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that:
Because the Student is not eligible for special education and related services under the IDEA,
the Respondent’s failure to timely evaluate the Student is harmless error. The complaint is

dismissed with prejudice.

IT IS SO ORDERED.

S —

Independent Hearing Officer

Date: August 18, 2011
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).











DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office
810 First Street NE, STE 2

Washington, DC 20002
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[Parent], on behalf of
Hearing Officer: Jim Mortenson -

[Student],’
Petitioner,
Case No: g
' : -
3
S =

District of Columbia Public Schools (DCPS),

Respondent.

HEARING OFFICER DETERMINATION

L. BACKGROUND

The complaint in this matter was filed by the Petitioner on July 14, 2011. The Petitioner is
represented by Donovan Anderson, Esq., and the Respondent is represented by Daniel McCall,
Esq. |
A resolution meeting was held July 27, 2011. No settlement was reached. While no written
and signed agreement was reached, the Petitioner’s Counsel confirmed at the prehearing that the
parties agreed no agreement could be reached and that the hearing timeline should begin.

A prehearing conference was held on July 29, 2011, and a prehearing order issued on that
date. Only the Petitioner’s Counsel participated in the prehearing conference. No response to the

complaint was filed or received by the Petitioner’s Counsel by the due date for the response, July

! Personal identification information is provided in Appendix A which is to be removed prior to public

dissemination.






24, 2011, as required by 34 C.F.R. § 300.508(e) & (f). As a result, the complaint was determined

to be undisputed (pursuant to the notice to the parties of July 20, 2011, Y 7) and the parties were
notified that the hearing wbuld focus on whether the Petitioner’s proposed placement in a full-
time therapeutic setting such as would be appropriate for
the Student. The sanction included the prohibition of the Respondent presenting affirmative
defenses to the complaint. The Respondent would be permitted to cross-examine the Petitioner’s
witnesses.

The hearing was convened on August 19, 2011, in room 2007 at 810 First Street NE,
Washington, D.C. The Res‘pondent moved that it be permitted to present its case-in-chief
because, it argued, it was not required to respond to the complaint. The motion was denied
becapse 34 C.F.R. § 300.508(e) and (f) clearly require a response. The IHO permitted the
Respondent to make arguments at hearing and, because the Petitioner did not object, admitted the
Respondent’s disclosures as evidence in the record. The alleged facts in the complaint remained
treated as undisputed as sanction for the failure to file a timely response to the complaint,
however, and provide the basis fpr the findings of fact (thus the record) in this matter.

The Respondent demanded answers why an email to the IHO purportedly requesting to
reconvene the prehearing conference, after the prehearing conference had been held and the
prehearing ordered issued, was not responded to. The IHO advised Counsel for the Respondent
that no motion had been made of the tribunal to respond to. Respondent’s Counsel stated that he
had also asked in the email that the [HO recuse himself and again wanted to know .why there
was no response. The IHO again advised that no motion had been made, to which Respondent’s
Counsel responded that no motion was required. Respondent’s Counsel then advised that the

[HO could not rule on a motion to recuse himself and the IHO again advised that no motion to






recuse had been filed. The Respondent then argued that no motion was filed because the [HO

could not rule and a motion to recuse himse!f and that had the email been responded to, the
Respondent could have filed a motion to recuse with the Chief Hearing Officer. The THO pointed
out to the Respondent that its arguments regarding recusal were making no sense. Respondent’s
Counsel stated the IHO had “thrown procedure out the window.” The IHO advised the
Respondent that it was properly sanctioned for its violations of the rules and the matter would
not be discussed further. (The Respondent’s arguments with THO were entirely inappropriate at
that point as Respondent’s Counsel had stopped arguing to the IHO and was arguing with the
THO.) The Respondent was permitted to make another motion for the IHO to recuse himself
based on its disagreements with the IHO’s determinations thus far in the hearing and did so. The
- [HO denied the motion because the basis for the recusal was merely disagreement with the 1HO,
not demonstrated partiality or other valid reason for disqualification of the IHO.

The THO then recited the undisputed facts and advised the parties that the primary questions
for which evidence was necessary were: 1) What are the academic and behavioral supports the
Student requires?; and 2) Where can the Student’s program be delivered?

The Respondent moved that a settlement agreement between the parties precluded the
Petitioner’s case. This motion was denied as the settlement agreement in question was reached
prior to the EP revision in question for hearing. (The settlement was reached on April 1, 2011,
and the IEP revision in question was made July 12, 2011.)

In the Petitioner’s opening statement her Counsel argued that was not
an appropriate placement for the Student because of the lack of academic success the Student
experienced there, and that is appropriate because it is a “full-time”

therapeutic placement. The Respoendent, in its opening statement, in addition to the above,






- argued that the Student’s individualized education program (IEP) was appropriate as was the
placement, in the ieast restrictive environment (LRE).
The due date for the hearing officer determination (HOD) is September 10, 2011, This HOD

is issued on August 26, 2011.

1I. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

111, ISSUE, RELIEF SOUGHT, and DETERMINATION

The issue to be determined by the IHO is:
Whether the Respondent failed to propose an individualized education program (IEP)
reasonably calculated to provide educational benefit for the Student when the
Student’s IEP lacks “full time” special education in a therapeutic setting and the
annual goals in the IEP were not revised at the IEP team meeting held July 12, 2011?
The substantive requested relief at the time of hearing was a “full-time” therapeutic
placement at High Road Academy.
The Respondent failed to propose an IEP reasonably calculated to provide the Student

with educational benefit. The Student requires a residential placement with an extensive

therapeutic infrastructure.






The following are undisputed facts in this case:

1)

2)

3)

4)

3)

6)

7

IV. EVIDENCE

2

The IEP developed July 12, 2011 identifies the Student with multiple disabilities and

includes 21 hours per week of specialized instruction in the general education setting

and 240 minutes per month of behavioral support services.?

The goals in the IEP were not changed from the prior year,

The hours of specialized instruction were not significantly changed from the prior

year.

The Student failed all of her courses during the 2010-2011 school year, but for

mathematics in which she obtained a grade of D. She wés, however, promoted to the
grade despite her grades.

The special education teacher at the IEP team meeting did not agree with the proposal

to place the Student in the general education setting.

The Student attended for the last two years.

A comprehensive psychological assessment of the Student was completed May 24,

- 2011, and a Vineland Adaptive Behavior Scale was completed on July 7, 2011. As a

8)

result of these assessment reports the Student was identified as both intellectually
disabled (mentally retarded under IDEA) and emotionally disturbed, meeting the
definition of multiple disabilities under IDEA.

The psychologist who conducted the comprehensive psychological assessment

recommended a highly structured therapeutic placement based on her academic and

% These are facts stated in the complaint which were not timely contested in compliance with 34 C.F.R. § 300.508.
They were reviewed at the hearing. Respondent’s disclosed documents were, however, entered into evidence as the
Petitioner did not object to them believing they supported her claims.

IR 4, the IEP, shows that the Student was offered 20 hours of specialized instruction per week,

5






behavioral needs. She requires a small structured therapeutic setting to provide her

with intensive academic and behavioral supports to meet her needs.

In addition to the undisputed facts, two witnesses testified at the hearing, both for the

Petitioner.* The witnesses for the Petitioner were:

1) The Petitioner (P)

2)

Admissions Director,

4 documents were disclosed by the Petitioner and 2 were admitted into evidence.s‘The

Petitioner’s exhibits are:

Confidential Report of Vineland Adaptive Behavior

Ex. No.  Date Document
P2 July 7, 2011

Scale
P 4° May 24, 2011

Confidential Comprehensive Psychological
Evaluation

Five documents were disclosed by the Respondent and all were admitted into evidence

because the Petitioner did not object to them. The Respondent’s exhibits are:

Proposed Settlement {signed April 1, 2011]
Authorization for Comp Ed Services
[Letter from Case Manager to Petitioner]
MDT [IEP team] Meeting Notes

Ex. No. Date Document
R1 April 1, 2011
R2 April 1, 2011
April 1, 2011
R3 June 16, 2011
R4 July 12, 2011 IEP
RS July 13, 2011

July 12, 2011

Multidisciplinary Team (MDT) [IEP team] Meeting
Notes
MDT [IEP team] Meeting Notes

* The Respondent was not permitted to present an affirmative defense as the complaint was not responded to in
compliance with 34 C F.R. § 300.508 and the material facts in the complaint were deemed undisputed.

*P 1 and P 3 were objected to at the start of the hearing and were not later offered.

® P 4 was inadvertently not included in the Petitioner’s disclosures five days in advance of the hearing. The
Respondent made an objection to this document on this ground affer it had been admitted into evidence. The
objection was overruled because the document was already in the record and the Respondent’s objection was
untimely. Furthermore, the document was in the Respondent’s possession and is referred to in the IEP team meeting
notes included in its disclosed documents as well as listed in the cover letter that accompanied the disclosures. Thus,
there was no prejudice or surprise as a result of the inadvertent exclusion of the document in the electronically

delivered disclosures to the Respondent.
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V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Student is a learner with a disability who has been unilaterally placed by the Petitioner at

as of August 17, 2011.” The Student attended
for the last two years.®

2. The Student is identified as having multiple disabilities including emotional disturbance and
mental retardation (intellectually disabled).” She has been diagnosed with conduct disorder
and attention deficit hyperactivity disorder.'® She also has a provisional diagnosis of
Childhood Bipolar Disorder (additional information was reported as needed by the Clinical
Psychologist who evaluated her).!!

3. Her disabilities result in significantly negative behaviors at school, home, and in the
community.'> The Student’s disabilities impact her ability to be organized and be self-
controlled."? She often disrupts the classroom impeding the learning of both herself and her
peers.® She has been involved with multiple fights and incidents with teachers resulting in
four to five suspensions, including an attempt by the Respondent to remove the Student from
school for the remainder of the year in February 2011."° The Student relies on maladaptive
interpersonal relations which include violence, chaos, and behavioral disinhibition.'® She

clings to her peer group despite being assaulted by them and also treats them, as well as her

7 Testimony (T) of P, R 4.

® Undisputed Fact (UF), T of P,
*UF,R3,R4,R5.

°pg.

p4,

2 TofP,R3,P4.
YR3,R4,P4.
“UF,R3,R4,P4,
5T of P,RS.

6py,






family, in dishonest ways such as stealing from them.!” The student has spent more time out
of school over the past year than in, due to behaviors.'®

The Student has severe deficits is all academic domains.'® The Student’s behavior impedes
her ability to fully comprehend and produce grade level, quality work.?’ She failed all of her
classes for the 2010-2011 school year, but for math in which she earned a grade of D.2! The
Student’s reading ability is negligible and reading tasks above a third grade level are difficult
for her to manage.”® Her mathematics skills are not much better.2* The Student’s overall
academic skills fall between the kindergarten and fourth grade levels.2* Her 2010 DC-CAS
scores were in the basic range in math and below basic in reading. >

The Student’s IEP was revised and a proposal made on July 12, 2011.2 The Student’s IEP
included three math goals, three reading goals, two writing goals, and three emotional, social,
and behavioral development goals.”” These goals were the same as the prior year’s annual
IEP goals.”® The Student was offered a total of 20 hours of specialized instruction because
the Special Education Coordinator for stated that was the maximum

amount of hours that could be provided “for the school.””® She was also offered 240 minutes

per month of “behavioral support services.” Supplementary aids and services included:’'

same date, given the requirement for the Parent to be provided prior written notice to any proposed changes pursuant
to 34 C.F.R. § 300.503.)

R 4.

28 UF.

¥R 4,RS.

“UF,R4.






Repetition of directions

Simplification of oral directions

Reading of test questions (math, science, and composition only)
Calculator

Preferential seating

Small group testing

Location with minimal distractions

Flexible scheduling

Test administered over several days

The Student is assessed academically using the DC-CAS with accommodations.*? The

services in the IEP were not significantly different from the prior year’s [EP.>

6. The Student does not like her current school and struggles to learn as a result .of her academic
delays as well as significant emotional distress.>*

7. The Student requires an educational placement with supports for her academic, emotional,
and social problems.”® She requires a residential facility that can address all these areas on a
consistent basis, given thé maladaptive behaviors occurring not only at school but at home
and in the community with her peer group and her need for consistent monitoring of her

mental status.”® She needs a school environment that provides a highly structured educational

program using multiple presentation formats including: visual, auditory, kinesthetic, and

¥ These “classroom accommodations” are identical to the Statewide assessment accommodations in the IEP,
2

R4,
*UF.
*TofP,P4.
®pa.
* P 2,P 4, R 3. (The Petitioner is seeking a day school, and the day school representative, T.S., testified that the day
school can meet the Student’s needs. However, the detailed information in the assessment reports and from the
discussions at the [EP team meetings demonstrate otherwise, There is no evidence supporting continued placement
in the general education setting because although that was the Respondent’s proposal, no explanation to support that
proposal is recorded and, in fact, the Respondent’s assessment report, P 2, states that the “[rJecommendations
outlined in her current psychological assessment [P 4] are adequate to help her achieve skills that will give her some
form of independent living.” Furthermore, the Respondent effectively argued at hearing that the Student’s placement
at the day school was not appropriate because of her multiple disabilities and the recommendation of the Clinical
Psychologist, which was for a residential placement.)






tactile modalities.”” Psychotherapeutic intervention must be immediately available 24 hours
per day.*® The Student’s classroom must be organized, highly controlled, and void of
excessive external stimufi.* People working with the Student must avoid reinforcing
negative and oppositional behavior and using punitive corrective measures.*’ She needs to be
taught direction-follewing skills and provided with social skills training."' The learning
environment must be safe and void of peer ridicule.”? The Student needs to be provided
designated breaks, additional time to complete assignments, and given waming prior to
changing assignments in class or changes in routines.*’ The Student requires a behavior
intervention plan, based on a functional behavior assessment, and developed with input from
teachers, therapist, and parent.** In addition to as-needed psychotherapeutic intervention, the
Student requires regular weekly individual.therapy to address her ability to express emotions

and boost her self-confidence.*’

V1. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See also DCMR 5-E3030.14. Based solely

upon the evidence presented at the due process hearing, an impartial hearing officer must

pap4.
®p2.P4.
¥pa2 pr4.
“Wp2 p4,
“p2,P4,RA4
2p2 P4
“Bp2 P4
“pa P4
“pap4.
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determine whether the party seeking relief presented sufficient evidence to meet their burden.
DCMR 5-E3030.14. The recognized standard is preponderance of the evidence. See, e.g.,

N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of

Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.F.R. § 300.516(c)(3).
2. A free appropriate public education (FAPE) for a child with a disability under the IDEA is

defined as:

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

{(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program {IEP) that meets the
requirements of §§300.320 through 300.324,

34 CF.R, § 300.17.
3. Federal Regulations at 34 C.F.R. § 300.324 describe the basis for IEP development and
revision:

(a) Development of IEP — (1) General. In developing each child’s IEP, the IEP Team must consider —
{i) The strengths of the chiid;

(ii) The concerns of the parents for enhancing the education of their child;

(iii) The results of the initial or most recent evaluation of the child; and

(iv) The academic, developmental, and functional needs of the child.

(2) Consideration of special factors, The IEP Team must —

(i) It the case of a child whose behavior impedes the child’s learning or that of others, consider the use of
positive behavioral interventions and supports, and other strategies, to address that behavior;

When revisions are made, the IEP team must:

address -

(A) Any lack of expected progress toward the annual goals described in § 300.320(a)(2), and in the general
education curriculum, if appropriate;

(B) The results of any reevaluation conducted under § 300.303;

(C) Information about the child provided to, or by, the parents, as described under § 300.305(2)(2);

(D} The child’s anticipated needs; or

(E) Other matters.

4. When the IEP team makes a proposal to change the identification, evaluation, placement, or
provision of a free appropriate public education of a child, the proposal must include prior

written notice that includes:
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(1) A description of the action proposed or refused by the agency;

(2} An explanation of why the agency proposes or refuses to take the action;

(3) A description of each evaluation procedure, assessment, record, or report the agency used as a basis for
the proposed or refused action;

(4) A statement that the parents of a child with a disability have protection under the procedural safeguards
of this part and, if this notice is not an initial referral for evaluation, the means by which a copy of a
description of the procedural safeguards can be obtained;

(5) Sources for parents to contact to obtain assistance in understanding the provisions of this part;

(6) A description of other options that the IEP Team considered and the reasons why those options were
rejected; and

(7) A description of other factors that are relevant to the agency’s proposal or refusal.

Involvement and progress in the general education curriculum (i.e., the same curriculum as

for

nondisabled children) is core to the IDEA’s purpose. See. 34 C.F.R. §§ 300.39, 300.304,

300.305, 300.311, 300.320, 300.321, 300.324, 300.530, 300.704. “[A]n IEP that focuses on

ensuring that the child is involved in the general education curriculum will necessarily be

aligned with the State’s content standards.” 71 Fed. Reg. 46662 (2006).

The Supreme Court has described the purpose of the IDEA as providing a “basic floor of

opportunity” consisting of “access to specialized instruction and related services which are

individually designed to provide educational benefit to the handicapped child.” Board of

Educ. v. Rowley, 458 U.S. 176, 201 (1982). When a child is mainstreamed:

the system itself monitors the educational progress of the child, Regular examinations are administered, .
grades are awarded, and yearly advancement to higher grade levels is permitted for those children who
attain adequate knowledge of the course material. The grading and advancement system thus constitutes an
important factor in determining educational benefit. :

. at 203, The Court held:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's IEP. In addition, the IEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade. '

12






Id. at 203-204. Thus, the “basic floor of opportunity” provided by the IDEA for this Student,
and as described by the Supreme Court, consists of the opportunity for advancement in the
grade level content for the grade in which the Student is enrolled.

. “An IEP may not be reasonably calculated to provide benefits if, for example, a child's social

behavior or academic performance has deteriorated under his current educational program,

see Reid v. District of Columbia, 401 F.3d at 519-20; the nature and effects of the child's

disability have not been adequately monitored, see Harris v. District of Columbia, 561 F.

Supp. 2d at 68; or a pafticular service or environment not currently being offered to a child
appears likely to resolve or at least ameliorate his educational difficulties. See Gellert v,

District of Columbia Public Schools, 435 F. Supp. 2d 18, 25-27 (D.D.C. 2006).” Suggs v.

District of Columbia, 679 F. Supp. 2d 43, 53 IDELR 321 ((D.D.C.2010).

The data upon which the IEP in this case is based does not support the proposal made by the
Respondent. The school psychologist agreed upon the recommendations for assisting the
Student made by the independent psychologist, and very few, if any, of these
recommendations made it into the IEP. The data supports, as the Respondent argued at
hearing, a much more restrictive education placement than the proposal by the Respondent at
the JEP team meeting or the Petitioner’s desired placement. There was no explanation why
the IEP says what it says or why requests were rejected. The Student’s disabilities are
causing disruption and impacting her ability to access not only the general education
curriculum but her education as a whole (both functional and academic skills). The proposal
to keep her special education services essentially the same as they were the past year, with
IEP goals that remained the same because they had not been met, in the general education

setting where the Student failed nearly all of her classes is simply unsupported. The Special

13






Education Coordinator at the IEP meet admitted that the services to be provided to the
Student were being driven by the school’s needs, not the Student’s needs. Thus, it is not
surprising there is no other justification (an “explanation™) for the Respondent’s proposed
IEP or placement.

9. While the Student is advancing to the nexf grade, all other indicators show she is not
receiving an appropriate education. She failed nearly all of the classes for the last school
year. She did not reach any of her IEP goals, her academic performance is roughly five years
below her grade level, or more, and her behaviors continue to impede her academic and
functional growth. She is difficult to handle at home, lacks appropriate relationships in the
community, and engages in dishonest and destructive behaviors across all settings. These
continues problems and in light of the failure to significantly revise the IEP, the IEP is not

reasonably calculated to provide educational benefit to the Student.

VIL. DECISON

The Petitioner prevails because the IEP is not reasonably calculated to provide educational
benefit to the Student. However, the Student requires a highly therapeutic residential setting, not

a day treatment placement, at this time.

VIIL. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered;
1. The Respondent will conve.ne the IEP team, including representatives of two or more
therapeutic residential educational settings, to revise the Student’s IEP consistent with this

HOD and the assessment reports of May and July 2011.
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2. The IEP team must be convened no later than September 16, 2011, The Respondent must
propose, in writing, at least three non-consecutive meeting times and inform the Petitioner of
which time and date the team will meet if she fails to choose one of the proposed times.

3. The IEP will be reviewed and revisions made as appropriate and consistent with the findings
and conclusions of this HOD, as well as the recommendations in the May and July 2011
assessment reports. The review will begin with the statement of the Student’s present levels
of academic achievement and functional performance, continuing with a review of the annual
goals, then a review how the Student’s progress toward meeting the annual goals will be
measured. The team will then review the special education and related services and
supplementary aids and services and program modifications, followed by the drafting of a
statement of why, consistent with this order and the assessment reports (not because of this
order) the Student will not participate with nondisabled children in the regular class and other
activities. Then the team will review the appropriate accommodations necessary to measure
her academic achievement and functional performance on State/District-wide assessments or,
if the team determines it is necessary that the Student take an alternate assessment, write a
statenent why the Student cannot participate in the regular assessment and why the alternate
assessment is appropriate for the Student. Finally, the team will review and revise the
projected date for the beginning of the services and modifications as well as the anticipated
frequency, location, and duration of the services and modifications.

4. The team will then determine which residential facility is appropriate to provide the services
in the revised IEP, based on the input of the representatives of those facilities. (The facilities
may be public or private.) The Student will remain in a residential placement for at least one

. year and until the IEP team agrees, based on assessments and observation data, a less
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restrictive setting is appropriate. The Student’s revised IEP and placement must begin no
| later than September 26, 2011.
5. All other requireménts of 34 C.F.R. Part 300 and D.C. Mun. Regs. tit. 5, Chap. 30 must be
followed and complied with, subject to the conditions set by this order.
6. Any failure on behalf of the Respondent to comply with this order may be enforced through

the State Complaint process, pursuant to 34 C.F.R. §§ 300.151-300.153.

IT IS SO ORDERED.

|

<,
Date: August 26, 2011 il

Independent Hearing Officer
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a ci‘}il action in any state court of competent
Jurisdiction or in a District Court of the United States without regard to the amount in -

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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- DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

and on behalf of

Petitioner, 7 :
Hearing Officer: Kimm Massey, Esq.
v

Case No: .
DISTRICT OF COLUMBIA PUBLIC SCHOOLS, =

Respondent.

HEARING OFFICER DETERMINATION

BACKGROUND AND
PROCEDURAL HISTORY

Student is a year-old girl, who school at a parentally-funded private preschool during SY
2011/12 and also received vision services at parents’ expense during the latter half of SY
2011/12.

On May 17, 2011, Petitioners filed a Complaint against Respondent DCPS that raised the
following issues: (1) Whether DCPS denied Student a FAPE by failing to timely evaluate and
classify her through the Early Intervention Program; 2) Whether DCPS denied Student a FAPE
by failing to timely evaluate and classify her through the Early Stages Program; 3) Whether
DCPS dented Student a FAPE by failing to develop an appropriate IEP for SY 2010/11; (4)
Whether DCPS denied Student a FAPE by failing to propose a placement; (5) Whether DCPS
denied Student a FAPE by failing to give Parents a copy of the January 6, 2011 IEP; (6) Whether
the private facility Student attended during SY 2011/12 is a proper placement for Student; and
(7) Whether the additional services Parent provided were proper. As relief for the alleged
denials of FAPE, Petitioner requested reimbursement for cost of the private facility from January
through June of 2011, reimbursement for the functional vision, pre-braille, and orientation and
mobility services Parents provided to Student, appropriate assistive technology as determined by
an independent vision specialist, and ESY for children with vision impairment.

On May 27, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS asserted
that (1) DCPS is not the proper Respondent for claims involving the Part C program operated by
OSSE for early intervention for children from birth to three years old; (2) with respect to Part B






services beginning on a child’s third birthday, DCPS timely complied with its duty upon
receiving proper notice of Student’s transition; (3) the factual circumstances and timeline for this
case was affected by Parents’ request to delay developing the IEP until Parents finally agreed to
development of the IEP on January 6, 2011 and Parents’ refusal to provide initial consent for the
provision of services; (4) the IEP is reasonably calculated to provide Student with meaningful
educational benefit; (5) the placement of 1 hour per week of vision services and orientation and
mobility services is appropriate and represents the LRE; (6) DCPS provided Parent and her
attorney with multiple copies of the IEP; (7) the selection of site is within the LEA’s discretion
and DCPS has selected a site which can implement the IEP and conforms to the LRE standards;
and (8) Parents failed to provide appropriate notice of a unilateral placement and/or acted
unreasonably. DCPS attached to the Complaint documents in support of some of its assertions.

On June 20 and 21, 2011, the hearing officer convened a prehearing conference and led the
parties through a discussion of the issues, defenses, relief sought, and related matters. The
hearing officer merged Petitioner’s claims 1 and 2 into one issue. The hearing officer issued the
Prehearing Order on June 24, 2011.

On June 24, 2011, DCPS filed a Motion to Dismiss. In its Motion, DCPS asserted that because
Parents refused to provide consent for the initial provision of services, pursuant to 34 C.F.R. §
300.300(b), DCPS has no obligation to provide a FAPE to Student and Parents are not entitled to
assert any of the protections afforded disabled students under IDEA. On June 28, 2011,
Petitioner filed its Opposition to DCPS’s Motion to Dismiss, explaining therein that 34 C.F.R. §
300.300(b) does not preclude a parent who has failed to provide consent for the initial provision
of services from challenging through a due process complaint the appropriateness of the services
offered by the LEA. On July 5, 2011, the hearing officer issued an Order Denying DCPS’s
Motion to Dismiss for essentially the reasons asserted in Petitioner’s Opposition to the Motion.

On July 11, 2011, DCPS filed a Motion for Reconsideration of its Motion to Dismiss. DCPS
made the same arguments it asserted in its initial Motion, but attached a 2008 case from the U.S.
District Court for the Northern District of Alabama to its Motion. On July 14, 2011, Petitioner
filed its Opposition to the DCPS’s Motion for Reconsideration, pointing out the lack of new
arguments and/or facts and seeking sanctions against DCPS. The hearing officer took the
Motion and Opposition under consideration at the due process hearing and denied the Motion
verbally on the record during the hearing.

On July 11, 2011, Petitioner disclosed twenty-six documents (Petitioner’s Exhibits 1 — 26), and
DCPS disclosed eleven documents (Respondent’s Exhibits 1 —11).

The hearing officer convened the due process hearing on July 18, 2011." The parties’ disclosed
documents were admitted into the record without objection. Once the hearing officer had
addressed DCPS’s Motion for Reconsideration, the hearing officer received opening statements
and the partics’ testimonial evidence. When the hearing officer requested post-hearing briefing
by the parties on the issue of whether DCPS was required to provide services to Student in a
DCPS school it had assigned her to attend, or whether DCPS could instead provide the services
to Student at her neighborhood school as a non-enrolled student, counsel and the hearing officer

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision,
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agreed that the parties would be allowed to file the requested brief, as well as a written closing
statement, on or before 6:30 pm on Friday, July 22, 2011.2 Thereafter, the hearing officer
concluded the hearing but left the record open until July 22nd.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”™), 20 U.S.C.
§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V, .
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issues to be determined are as follows:

1. Did DCPS deny Student a FAPE by failing to timely evaluate and classify her through
the Early Intervention Program and the Early Stages Program?

2. Did DCPS deny Student a FAPE by failing to develop an appropriate IEP for SY
2010/11 by failing to include a sufficient amount of services?

3. Did DCPS deny Student a FAPE by failing to propose a placement and advising Parents
to bring Student to her neighborhood school for services as a non-attending student?

4, Did DCPS deny Student a FAPE by failing to give Parents a copy of the January 6, 2011
1IEP?

5. Is the private facility Student attended during SY 2011/12 a proper placement for
Student? '

6. Were the additional services Parents provided proper?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Student is a year-old girl, who attended a private preschool located outside of the
District during SY 2010/11 at Parents’ expense, and also received private vision services
at Parents’ expense during the latter half of SY 2010/11.

2. Student has a diagnosis of Leber’s Congenital Amaurosis, which is a rare genetic
condition that affects the retina and involves a loss of vision present at birth, Student
received this diagnosis in December 2007 just before she turned 1 year old. In addition, -
Student’s vision is marked by congenital nystagmus, described as involuntary eye

* Both parties filed a writing by or before the deadline.






movements. Overall, it is unclear whether Student’s vision will stay the same or
deteriorate over time.

. At or near the beginning of 2008, Parents got Student involved in the District of
Columbia’s program for children ages 0 to 3. The District sent two evaluators out to
evaluate Student in the beginning of 2008 pretty quickly after Parents’ initial request.
The District also assigned Parents a contact person relatively quickly around the middle
of 2008. In 2009, the District’s observers went to observe Student at the private
preschool located outside of the District where Parents placed her. The observers gave
“Student’s preschool teachers oral instructions concerning how to better serve Student.
Over the summer after Student turned 3 in early 2010, Parents called their contact person,
only to learn she was no longer employed by the District, then Parents eventually
discovered that they should call DCPS’s Early Stages Program. Hence, in September
2010, Parents called the Early Stages Program. The Early Stages Program noted that
Student should have been transitioned prior to turning 3 years old, so they conducted a
phone intake and indicated that they would expedite processing to get Student back into
the District’s system.’

. On September 3, 2010, Student visited a Doctor of Optometry for a low vision
consultation. In the resulting report to Student’s treating physician, the doctor noted that
Student’s diagnosis of congenital nystagmus likely related to Leber’s congenital
amaurosis. The doctor indicated that Student’s visual acuities measured in the 200/80
range, although obtaining an accurate reading is difficult at Student’s age. The doctor
noted that Student tended to hold things very close to her eyes with near tasks, and she
was very intrigued by the use of a closed circuit television that allowed her to enlarge
objects which she could not otherwise see even by getting closer. The doctor stated that
he counseled Student’s family at length about potential rehabilitative strategies. The
doctor was of the opinion that the closed circuit television would be a good place to start,
since Student would require high magnification given the level of her vision loss,
although the doctor did not believe the closed circuit television would be adequate for
sustained learning based on Student’s visual acuities and the amount of magnification she
used during her consultation. Hence, the doctor also recommended the options of Braille
and audio substitution for Student. Although the doctor did not sense that Student had a
significant visual field loss and Student was comfortable getting around unassisted, the
doctor opined that mobility training and even the use of a white cane would become
important strategies as Student becomes older.’

. On October 7, 2010, Mother formally provided consent for DCPS to conduct an initial
evaluation of Student.

. On October 10, 2010, DCPS’s Early Stages Program issued a confidential Psychological
Report concerning Student. The evaluator noted that because Student was observed to

*Testimony of Mother; testimony of Petitioner’s expert witness; see Petitioner’s Exhibit 18.
*Testimony of Mother.

? Petitioner’s Exhibit 2,

¢ Respondent’s Exhibit 1.






have difficulty viewing small details during the evaluation, the evaluation resuits may
reflect an underestimate of Student’s true cognitive abilities. Student’s performance on
the Verbal Index of the Wechsler Preschool and Primary Scale of Intelligence — Third
Edition (“WPPSI-III") resulted in a composite score of 110, which is in the High Average
range. On the Vineland Adaptive Behavior Scales, Second Edition, Student scored in the
Moderately High range in the area of Communication (Standard Score (“SS8”) = 116), in
the Adequate range in the area of Daily Living Skills (SS = 101), and in the Moderately
High to Adequate range in the area of Socialization (SS= = 114). Ultimately, the
evaluator noted that Student’s vision appeared to impact her ability to respond
appropriately to cognitive measures that required her to complete verbal items by
choosing an appropriate corresponding picture, and Student also appeared to exhibit a
relative weakness in the area of written language, which was largely impacted by her
ability to view written letters and numbers and perceive them accurately.

. On November 4, 2010, DCPS’s Division of Special Education, Vision Support Services,
issued a functional visual assessment for Student, The purpose of the assessment was to
determine Student’s eligibility for vision support services as a student with visual
impairments. The assessment report indicated, inter alia, that Student failed the Near
Acuity and Distance Acuity portions of the McDowell Visual Screening, that the
appearance of Student’s eyes is pendulous nystagmus, that Student views small near tasks
at a 1.2-4 inch proximity, and that Student is unable to detect unknown objects at ten feet
but at close range can identify a wide range of two inch pictures of objects using
generalized concepts. The evaluator ultimately determined that Student is eligible for
vision support services as a student with visual impairments. The evaluator stated that
Student requires tools and technology for the student with visual impairments to modify
instruction to allow Student to use her strengths to increase the likelihood of academic
success as appropriate, and to adapt instruction materials as needed to access the
standards based curriculum as appropriate. The evaluator also indicated that Student
must be considered for an Educational Core Curriculum consisting of 25 enumerated
components, including appropriate accommodations and modifications, assistive
technology, Braille reading skills, preferential seating, and extra time.

. On November 15, 2010, DCPS’s Office of Special Education issued a functional
orientation and mobility screening report for Student. The evaluator noted, infer alia,
that Student generally moved around well in the familiar environment of her preschool
class and was also able to navigate the hallways, waiting room, and playroom. Student
could also use the bathroom independently and find offices, the kitchen and auditorium
from her classroom and then find her way back. Although Student usually held
classroom staff’s hand for hallway travel, she walked by herself during the screening by
walking closely to the side and using the wall when needed. However, for outdoor travel,
Parent and Student’s teacher reported that Student has problems with an uneven travel
area and with slightly raised sidewalks. Student’s motor skills, consisting of gait,
balance, posture, and walking speed, were good. Moreover, Student was able to
remember new routes with only one or two attempts, understood directions, could use

7 Petitioner’s Exhibit 3; Respondent’s Exhibit 5.
® Petitioner’s Exhibit 4; Respondent’s Exhibit 4.
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10.

11.

12.

13.

landmarks or clues during travel, and could judge visual distance while walking. The
evaluator noted that Student is a very smart and independent visual traveler at her school,
who can visually navigate without any help once she has learned the indoor environment.
Ultimately, the evaluator recommended 2 to 3 sessions of O&M training to familiarize
Student with a new or unfamiliar indoor environment, followed by consultation services
from school staff and other service providers as needed. For outdoor travel around the
schoo!l building and school playground area, the evaluator recommended 30 mmutes per
week of O&M training 2 to 3 months, followed by consultation service as needed.’

DCPS’s expert witness certified teacher of the vision impaired conducted the assessment
that resulted in Student’s November 15, 2010 functional orientation and mobility
screening report. This same certified teacher also observed Student at her private
preschool located outside of the District in 2009 and made recommendations, and
observed Student at her private school in the Fall of 2010 and collected 1nterv1ews from
Parent and the school’s staff. '’

On November 16, 2010, DCPS’s Early Stages Family Care Coordinator provided Mother
with copies of Student’s O&M Report and psychological evaluation by an email that also
noted Student’s eligibility meeting would be held the following morning. !

By responsive emails dated November 16, 2010, Mother inquired whether plan was to
develop an IEP for Student at the eligibility meeting if she was determined eligible.
When the Family Care Coordinator confirmed that was the plan, Mother indicated that
she was prepared for the eligibility meeting but not for an IEP meeting. Mother
specifically stated, “I will not be able to have an IEP meeting tomorrow.” 2

At Student’s November 17, 2011 eligibility meeting, Student’s psychological, O&M, and
vision assessments were reviewed, and Student was found eligible for vision services
under the category of vision impairment. The IEP portion of the meeting was not held in
accordance with Parent’s previous request to only have the eligibility meeting.'

On November 29, DCPS’s Early Stages Family Care Coordinator sent an email to Mother
inquiring whether Mother was prepared to schedule Student’s IEP meeting and asking
mother to provide some dates that would work for her schedule. By email dated
December 9, 2010, Mother suggested the afternoon of December 15, 2010. By reply
emails on December 9, 2010, the Family Care Coordinator indicated they were booked
on December 15 and suggested December 28 or 29 instead, but then indicated that the
vision services team would be on leave for the holidays so the parties would have to look
to January for the meetmg The Family Care Coordinator asked Mother to provide 3-5
potential January dates.'®

? Petitioner’s Exhibit 5.

1 Testimony of DCPS expert witness.

'" Respondent’s Exhibit 3.
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14.

15.

16.

On January 6, 2011, Student’s IEP team developed an IEP that requires Student to
receive 1 hour per week of specialized instruction in general education and 60 minutes
per month of orientation and mobility services outside general education. The IEP also
provides .that Student shall be supplied with a magnifying glass as a classroom
accommodation, and that DCPS would be providing vision services only initially but
when Student enrolls in school, additional assessments may be needed to address
adaptive physical education, adaptive equipment, etc.

The IEP contains 7 annual goals in the area of vision, which require Student to
master the following skills: (i) use hand trailing technique for hallway travel at her
school upon verbal direction; (ii) travel various routes independently within her school
setting upon verbal direction; (iii) travel independently around the outside school
environment upon verbal direction; (iv) use other senses, such as tactual and auditory, as
well as her remaining vision, for her safe and independent travel upon verbal direction;
(v) explore the American Printing House of the Blind (“APH”), early Childhood Dual
Vision, On the Way to Literacy, Level One Pre Braille series to tactually track straight
and curved lines in two settings; (vi) use the same resources to tactually scan straight and
curved lines in two settings; and (vii) use the same resources to tactually scan and track
basic geometric shapes.

The “Needs” section of the IEP indicates, inter alia, that the addition of cane
skills can be considered for Student once she has mastered initial goals. The “Present
Level of Educational Performance™ section of the IEP notes that at her current school,
Student uses a human guide for hallway, indoor routes, and outside travel; upon verbal
direction she, hesitates initially for hallway travel but then moves to the left side wall
slowly and brushing it until she has enough confidence to walk through; and she is able to
use her residual vision to support her in the instructional setting.

Mother did not sign the IEP. Instead, she wrote, “I need more time to think about
this” above the line for her signature. At the bottom of the first page of the IEP, DCPS
noted the following: “[Mother] stated she needs more time before she signs the IEP, She
is aware that [Student] cannot receive services until this document is signed.”'’

Student’s annual IEP goals for vision, which were numbered 5, 6 and 7 on the IEP, were
derived from APH’s very specific guidelines concerning Braille instruction and would
have included dual-vision books on the way to literacy, The pre-reading curriculum
includes the use of hands and tracking as part of an “early readiness system,” which
allows students to explore tactile and auditory areas to get ready for reading. After 30
days of services, DCPS would have assessed Student’s level of services and determined
whether or not that level needed to be adjusted.'®

Mother felt that Student’s O&M goals required her to be dependent on others, and
Mother felt that Student’s vision goals should have been extended because Student is so
bright. Overall, Mother was of the opinion that Student required much more than what
DCPS was offering on the IEP. However, DCPS stated that once Student was in the
school system, they would observe her and provide her with what she needed. Hence,

'* Petitioner’s Exhibit 6; Respondent’s Exhibit 6.
18 Testimony of DCPS’s expert witness.






17.

18.

19,

Mother was taken aback when DCPS advised her that there was no seat for Student in all
of DCPS. Mother was told that she would have to bring Student to the neighborhood
DCPS school 1 hour per week and 60 minutes per month for services. Although Student
would be coming from the private preschool outside of the District where Parents had
placed her at their own expense, DCPS offered no transportation for Student.!”

Indeed, DCPS’s expert certified teacher of the vision impaired acknowledged that Parent
was told there was no space available for Student in DCPS’s preschool programs and
Parents would have to bring Student to the “neighborhood school of Parents’ choice” to
receive services as a non-attending Student.'®

Although Parent requested an assistive technology evaluation, DCPS declined to provide
one until it could observe Student in her specific setting because the assistive technology
to be provided depended upon Student’s particular needs in the particular setting. The
assistive technology DCPS offers ranges from iPads to electronic Braillers and CCTVs.

"It is true that DCPS told Parent at Student’s January 2011 IEP meeting that there
was no space for Student at her neighborhood DCPS school, so Student was going to
receive pullout services and Parents would have to take Student to the neighborhood
DCPS school for 1 hour per week for vision services and for 1 hour per month for
orientation and mobility services.

DCPS offers a readiness program for 3 and 4 year-olds when required, but the
program is for students who are functioning below level. As Student was not delayed in
any cognitive or linguistic areas, she would not have been given preferential enrollment
in the readiness/Head Start/therapeutic preschool program.'®

On January 24, 2011, DCPS’s Early Stages Family Care Coordinator generated a letter to
Parents indicating that Parents had made a referral to Early Stages for Student on
September 15, 2010, developmental assessments were conducted on October 7, 2010, and
the IEP was developed on January 6, 2011 but Mother indicated she needed time to think
about the IEP before signing it and left with a copy of the draft IEP to review with Father,
and DCPS indicated that Student could not receive services until the document was
signed. The Coordinator indicated that she had attempted to make contact with Parents
on January 6™ via email to Mother, on January 11" by phone, on January 20 by phone,
and on January 24™ by phone, leaving messages for all three phone calls, The

- Coordinator indicated that she would not make further attempts to reach Parents by phone

20.

but hoped they would get in touch with her upon receipt of the letter.?®

While DCPS was attempting to contact Parents re Student’s draft IEP, Parents were
obtaining additional private services for Student from a teacher of the visually impaired
because Mother had realized that Student required more than she was receiving from the
private preschool she was attending. However, Parents never told DCPS that outside
services were being provided to Student. Moreover, even as of the date of the due

17 Testimony of Mother.

1% Testimony of DCPS’s expert witness.
1% Testimony of DCPS’s expert witness.
% Respondent’s Exhibit 7.






process hearing in this case, Parents never provided written consent for DCPS to provide
services to Student.!

21.0n April 11, 2011, DCPS Early Stages Program issued another confidential
Psychological Report concerning Student to provide additional information regarding
Student’s cognitive functioning. The evaluator was of the opinion that the evaluation
results provide a valid estimate of Student’s current cognitive functioning within the
verbal domain, but the scores on measures of nonverbal abilities may underestimate
Student’s full potential because of her compromised ability to effectively respond to
visual stimuli. Student’s Verbal Index composite score on the WPPSI-III was 147, which
is at the 99 percentile rank and in the Very Superior range. The evaluator did not provide
Index scores for Performance and Full Scale IQ because of discrepancy between subtests
and Student’s difficulty completing all nonverbal tasks. However, Student performed
well on the Battelle Developmental Inventory — Second Edition, on items administered in
the areas of Attention and Memory and Reasoning and Academic Skills. Ultimately, the
evaluator recommended continued implementation of the strategies listed in the October
2010 psychological report for Student, as well as emphasis on continued facilitation of
socialzgxchanges as a means to teach Student other skills in light of her strong social
skills.

22. On May 5, 2011, DCPS convened a second eligibility for Student. DCPS noted that the
additional psychological testing showed that Student’s cognitive skills had not been
impacted, which indicated a lack of impact on her education. Hence, DCPS continued to
recommend a non-attending status for Student. On the other hand, Parents and their
counsel continued to believe that the IEP DCPS previously developed for Student was
inappr()priate.23

23.On May 13, 2011, Petitioner’s counsel sent a letter to the Early Stages Evaluation
Coordinator stating Petitioner’s position that the IEP team was doing “nothing” for
Student, in violation of her legal rights and needs. Counsel stated that DCPS was |
offering “equitable services ‘for a non-attending student’™ instead of an individualized |
education program due only to a lack of space, which violated IDEA. Counsel also |
disagreed with the IEP team’s determination that Student’s cognitive skills had not been
negatively impacted and there was a lack of impact on her education. Finally, counsel
stated that Student required pre-Braille instruction on a daily basis; listening, aural, and
reading skills instruction on a regularly scheduled basis, and daily technology skills,?*

24. Petitioner’s expert witness teacher of the visually impaired developed IEP
recommendations for Student after reviewing DCPS’s proposed IEP for Student. The
teacher’s recommendations included the following seven accommodations: preferential
seating, visual preview of objects and manipulatives, CCTV, use of a Braille writer, large
print as needed, hand-held magnifier, and consistent placement of commonly used

1 Testimony of Mother.

22 petitioner’s Exhibit 18; Respondent’s Exhibit 9.
 Petitioner’s Exhibit 21.

* Respondent’s Exhibit 10; Petitioner’s Exhibit 22.






materials. The recommendations included three orientation and mobility goals that
covered the following areas: assuming the correct human guide position, with modeling
fading to independence; holding her cane in a vertical or diagonal position when traveling
in human guide position, with physical prompts fading to one verbal reminder; and taking
responsibility for her cane, with physical assistance fading to one verbal prompt. The
recommendations also included vision goals that would require Student to demonstrate
efficient pre-Braille reading readiness skills, demonstrate efficient pre-Braille writing
skills, and become familiar with low vision aids such as a magnifier or a CCTV.
However, the teacher never submitted her recommendations directly to DCPS, and the
recommendations do not include a precise number of hours of services.”

25. Petitioner’s expert witness teacher of the visually impaired has worked with Student on a
weekly basis for approximately one hour per week since January 2011, during which time
the teacher provides Student with a combination of vision and orientation and mobility
services. The teacher determined to provide Student with 1 hour of services per week
after reviewing Student’s evaluations, which suggested at least 1 hour per week of
services and taking into account that Parents would be paying for the services themselves.
This teacher has introduced Student to pre-Braille activities and the use of a long
cane for mobility purposes. The teacher is concerned that DCPS’s TEP focuses on
trailing along a wall or hand-holding with an adult instead of using a cane, because the
methods recommended by DCPS would be too difficult with children changing classes at .
once, doesn’t take curves, stairs and other attributes of the environment into account, and ‘
will not instill confidence when Student is on the playground. The teacher believes that |
Student has benefitted from the teacher’s services, in that she’s a more confident traveler
and has taken to Braille. Moreover, the teacher has noticed that Student is tentative,
cautious and nervous without a cane, and the cane helps with Student’s independence and
confidence. The teacher is also of the opinion that Student is doing very well with the
early Braille instruction she’s receiving, and the teacher recommends continuing with this
instruction and moving into the introduction of actual Braille letters. The teacher opines
that Student can do very well in general education with appropriate accommodations and
modifications.
Student will enter kindergarten in SY 2012/13, and she will be dual media
because she will use both print and Braille. Hence, the teacher believes that Student
needs pre-Braille instruction, as well as caning skills, to get ready for kindergarten.?®

26. Petitioner submitted for inclusion in the administrative record a document entitled,
Literacy for Students Who are Blind: A Framework for Delivery of Instruction. The
document summarized the results of a study to gain professional consensus on the
appropriate levels of instructional services for students in Braille literacy programs. The
study respondents were 40 professionals in visual impairment. However, the document
stressed that the study findings were intended to provide only general guidelines, as the
level of services must be tailored to address the individual needs of each student.
(Emphasis in original). For a student at the preschool to kindergarten level, the document
recommended daily contact with the student (89% of respondents agreed) and a session

% petitioner’s Exhibit 24.
% Testimony of Petitioner’s expert witness.
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of %2 to 1 hour per day (89% of respondents agreed), with services to be delivered
throughout at least one school year (100% of respondents agreed).

Petitioner’s expert witness teacher of the visually impaired believes the
recommended level of services from the study should be tailored to Student’s needs by
providing her with services twice per week, with the idea that the services will be
increased if Student can handle it. The teacher recommends providing the services to
Student during the actual school day because it would be too difficult for a  year-old to
attend school all day and then go to another place for additional services. The teacher
also recommends assessing Student every 6 months to determine where she is and how
much she has learned. The teacher further opines that Student should be in a classroom
setting because she is dual media and will need more time than other single media kids.
Ultimately, the teacher recommends 1 hour of combination push-in/pullout vision
services two times per week, preferably in the school setting, direct orientation and
mobility services for at least 1 hour per week that consists of cane travelling, and
classroom accommeodations/modifications, whlch can be set up by a vision teacher but
then administered by a general education teacher.”’

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Alleged Failure to Timely Evaluate and Classify Through the Early Intervention
Program and the Early Stages Program

A FAPE must be available to all children residing in the District of Columbia between the ages
of 3 and 21, inclusive. The obligation to make FAPE available to each eligible child residing in
the district begins no later than the child’s third birthday, and an IEP or IFSP must be in effect
for the child by that date. 34 C.F.R. § 300.101(a)-(b). The District must have in effect policies
and procedures to ensure that children participating in early intervention programs under Part C
of IDEA experience a smooth and effective transition to preschool programs, that an IEP or IFSP
has been developed and is being implement for the child by the child’s third birthday, and that
each LEA affected will participate in transition planning conferences arranged by the designated
lead agency. 34 C.F.R. § 300.124.

In the instant case, Petitioner charges DCPS with failing to timely evaluate and classify Student
through the Early Intervention Program and the Early Stages Program. However, it is OSSE, not
DCPS which administers the District of Columbia Early Intervention Program (“DCEIP”). See
District of Columbia Early Childhood Transition Guidelines, prepared by OSSE’s Division of
Special Education, which outlines the respective duties of the DCEIP and DCPS in transitioning
a child from Part C early intervention services to Part B services. Indeed, DCPS has maintained
throughout this proceeding that it bears no responsibility for OSSE’s early intervention program,
and Petitioner acknowledged such early on. See Prehearing Order at 2.

7 petitioner’s Exhibit 25; testimony of Petitioner’s expert witness teacher of the visually impaired.
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With respect to DCPS’s Early Stages Program, it is undisputed that DCPS had an obligation to
help facilitate Student’s smooth transition from Part C services to Part B services by participating
in Student’s transition conference(s). However, it is DCEIP, not the Early Stages Program,
which is responsible for coordinating the transition process itself. Hence, DCEIP is required to
send the Early Stages Program notice of students potentially eligible for Part C services, and to
also send DCPS lists of scheduled transition conferences. See District of Columbia Early
Childhood Transition Guidelines. In this case, the evidence proves that for some reason DCEIP
failed to timely transition Student to Early stages prior to her third birthday. However, once
Parents referred Student to DCPS’s Early Stages Program in September 2010, Early Stages
conducted a phone intake and indicated that they would expedite processing for Student.
Thereafter, Early Stages promptly conducted evaluations of Student, determined by November
2010 that Student was eligible for vision and mobility services, and was prepared to develop
Student’s initial IEP at the eligibility meeting. At the request of Mother, however, DCPS
delayed the development of Student’s IEP until a later date.

Based on the legal standards and factual circumstances outlined above, the hearing officer
concludes that Petitioner has failed to meet its burden of proof on these combined claims.

2. Alleged Failure to Develop an Appropriate IEP for SY 2010/11

A FAPE consists of special education and related services that are provided at public expense,
under public supervision and direction, and without charge; meet the standards of the State
Education Agency; include an appropriate preschool, elementary or secondary school education;
and are provided in conformity with an IEP. 34 C.F.R. § 300.17. Indeed, the free appropriate
public education required by IDEA is tailored to the unique needs of each child with a disability
by means of an IEP. See Board of Education of the Hendrick Hudson Central School District,
Westchester County et al, v. Rowley et al, 458 U.S. 176, 182 (1982). Hence, the requirement to
provide a FAPE is satisfied “by providing personalized instruction with sufficient support
services to permit the child to benefit educationally from that instruction,” /d

In this case, Petitioner alleges that Student’s initial IEP is inappropriate for failure to include a
sufficient amount of services. More specifically, Petitioner asserts that Student requires more
than the 1 hour per week of specialized instruction and 60 minutes per month of orientation and
mobility services included in Student’s draft IEP, more advanced goals for the vision and
orientation and mobility services to be provided, and the numerous supports, accommodations
and classroom aids recommended by its expert witness and/or enumerated in the functional
vision assessment prepared by DCPS’s expert witness.

On the other hand, DCPS asserts that the initial IEP is appropriate and reasonably calculated to
provide Student with a FAPE. DCPS further points out that there is no significant difference
between the vision and the orientation and mobility services proposed in the JEP and the vision
and orientation and mobility services Parents are presently paying for Student to receive. Indeed,
the IEP would provide Student with $ hours of services per month, while Parents are paying for
Student to receive only 4 hours of services per month. DCPS further argues that it would have
provided school and home access to pre-Braille readers and other technology to assist Student,
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while the current service provider only provides access to the technology during her one hour per
week with Student.

After reviewing the evidence and considering the arguments of counsel, the hearing officer has
concluded that the amount of vision and orientation and mobility services included in the IEP, as
well as the annual goals and objectives included in the IEP, are appropriate and reasonably
calculated to provide Student with a FAPE, at least in the first instance. In reaching this
conclusion, the hearing officer has taken into account that the private service provider Parents
have obtained for Student is providing slightly less than the amount of services called for in the
IEP, and Student has benefitted from those services and made progress. Although the private
service provider has addressed different goals during the provision of her services, the hearing
officer notes that DCPS relied upon standards recommended by the American Printing House of
the Blind and the recommendations of its own certified teacher of the vision impaired in
developing the IEP goals, and in any event DCPS intends to review Student’s progress 30 days
after implementation of the IEP begins to determine whether the services being provided are
sufficient or need to be adjusted. See Rowley, 458 U.S. at 207 (Primary responsibility for
formulating the education to be accorded a handicapped child, and for choosing the educational
method most suitable to the child’s needs, is left by IDEA to state and local educational agencies
in cooperation with the parents of the child).

On the other hand, the hearing officer is persuaded by Petitioner’s argument that the IEP is
deficient for failure to include appropriate accommodations, classroom aids, and assistive
technology for Student. Indeed, DCPS’s expert witness acknowledged DCPS’s obligation to
provide Student with assistive technology to the extent appropriate, but DCPS has chosen to hold
off on conducting the evaluation until it can observe Student in her specific setting, even though
DCPS advised Mother at Student’s January 2011 TEP meeting that DCPS has no specific setting
to offer Student due to a lack of space. Moreover, DCPS’s functional vision assessment of
Student indicates that, as a student with visual impairments, Student “must” be considered for,
inter alia, appropriate accommodations and modifications and assistive technology.
Nevertheless, the only accommodation or modification listed in Student’s IEP is a magnifying
glass, and the IEP lists no assistive technology at all to be provided. Under these circumstances,
the hearing officer concludes that Petitioner has met its burden of demonstrating that the IEP is
deficient for failure to include appropriate accommodations, modifications, classroom aids, and
assistive technology, and the hearing officer will order DCPS to conduct an assistive technology
evaluation of Student and reconvene Student’s IEP meeting to review the evaluation and revise
Student’s IEP to include the accommodations, modifications, classroom aids, and assistive
technology Student requires to access the general curriculum.

3. Alleged Failure to Propose a Placement/Location of Services for Student

As noted above, a FAPE consists of special education and related services that are provided at
public expense, under public supervision and direction, and without charge; meet the standards
of the State Education Agency; include an appropriate preschool, elementary or secondary
school education; and are provided in conformity with an IEP. 34 C.F.R. § 300.17 (emphasis
added). Moreover, each public agency must ensure that a continuum of alternative placements is
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available to meet the needs of children with disabilities for special education and related
services. 34 C.F.R. § 300.115(a).

In the instant case, Petitioner argues that DCPS failed to propose an appropriate placement for
Student when it indicated that there was no space available for Student in its preschool programs
so Parents would have to bring Student to her neighborhood school for services as a non-
attending Student. DCPS does not dispute this fact. Instead, DCPS maintains that Student is not
entitled to a full day of programming based on her current level of functioning. Assuming,
arguendo, that DCPS’s position regarding Student’s lack of entitlement to a full day of preschool
services is correct, that does not excuse DCPS of its obligation to ensure that a continuum of
alternative placements is available for the disabled children residing in the District, which
continuum would include partial-day preschool programs for children who require that level of
services. Based on the evidence in this case, which indicates that DCPS has failed to provide
Student with a preschool program where she can receive the special education and related
services required under her IEP, the hearing officer concludes that Petitioner has met its burden
of proof on this claim. Accordingly, the hearing officer will order DCPS {o convene a meeting
to discuss.and determine an appropriate preschool program for Student. If DCPS cannot offer an
appropriate preschool program to Student, then it shall fund her attendance at an appropriate
private preschool program.

4. Alleged Failure to Provide Parents a Copy of the Initial IEP

Petitioner has alleged that DCPS failed to timely provide Parents a copy of Student’s initial IEP.
However, the evidence in this case indicates that Petitioner’s expert witness reviewed a copy of
Student’s initial IEP prior to developing her own recommendations for Student. Hence, the
hearing officer concludes that Petitioner has failed to meet its burden of proof on this claim.

5. Is the Private Preschool Student Attended During SY 2011/12 a Proper Placement?

A private school placement is “proper” under IDEA if the education provided by the private
school is reasonably calculated to enable the disabled child to receive educational benefits.
Board of Education of the Hendrick Hudson Central School District, Westchester County, et. al.
v. Rowley, 458 U.S. 176 (1982). '

Petitioner has raised the issue of whether the private preschool Student attended during SY
2011/12 is a “proper” placement for Student. However, the hearing officer’s review of the
evidence in this case reveals that, as DCPS pointed out in its written closing statement, Petitioner
failed to present any evidence regarding Student’s current private preschool program. Moreover,
to the extent that any evidence was presented concerning this issue, it was testimony from
Mother that at some point during SY 2011/12, Mother realized that Student required more than
she was receiving from the private school program. Under these circumstances, the hearing
officer concludes that Petitioner failed to meet its burden of demonstrating that Student’s private
preschool program is proper. Hence, the hearing officer will deny Petitioner’s request for
reimbursement of the tuition Parents have paid for Student to attend the program during SY
2011/12. See Florence County School District Four v. Shannon Carter, 510 U.S. 7 (1993)
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(parents are entitled to reimbursement for unilateral placement only where the public placement
violated IDEA AND the private school placement was proper under the Act) (emphasis added).

6. Were the Additional Services Provided by Parents Proper?

A private school placement is “proper” under IDEA if the education provided by the private
school is reasonably calculated to enable the disabled child to receive educational benefits.
Board of Education of the Hendrick Hudson Central School District, Westchester County, et. al.
v. Rowley, 458 U.S. 176 (1982). _

Petitioner has raised the issue of whether the additional services Parents provided for Student,
which consisted of vision and orientation and mobility services from mid-January 2011 moving
forward, constituted were “proper” for Student. On the other hand, DCPS argues that Petitioners
have waived Student’s entitlement to a FAPE by failing to consent to the initial provision of
services under Student’s initial IEP, especially since the additional services Student received are
the same type and amount of services offered in the IEP.

Upon review of the evidence concerning the additional services provided to Student by
Petitioner’s expert witness in this case, the hearing officer concludes that the evidence is clear
that the services were reasonably calculated to enable Student to receive educational benefit.
The hearing officer also notes that although the hearing officer concluded above that Student’s
initial IEP was appropriate with respect to the amount of vision and orientation and mobility
services included therein and the annual goals and objectives, the hearing officer further
concluded that the IEP was inappropriate for failure to include appropriate accommodations,
modifications, classroom aids, and assistive technology, and that DCPS failed to provide Student
with a preschool program where she can receive the special education and related services
required under her IEP. Hence, Petitioner has met its burden of demonstrating that the public
placement -- that is, both the IEP and the lack of a proposed preschool program, violated IDEA.

The hearing officer acknowledges that Petitioner has met its burden of demonstrating both that
the public placement violated IDEA and that the private placement was proper under the Act.
See Florence County School District Four v. Shannon Carter, 510 U.S. 7 (1993) (parents are
entitled to reimbursement for unilateral placement only where the public placement violated
IDEA and the private school placement was proper under the Act). However, the undisputed
evidence in this case proves that Petitioner failed to consent to the initial provision of the very
type of services for which it seeks reimbursement, with the result that DCPS cannot be held
liable for denying Student a FAPE by failing to provide the services for which it was requesting
consent. See 34 C.F.R. § 300.300(b)(4)(1). Therefore, the hearing officer concludes that an
award of tuition reimbursement for the additional services Parents provided to replace the
services for which DCPS sought but was denied consent to provide would be inappropriate.
Accordingly, the hearing officer will deny Petitioner’s request for reimbursement of the cost of
the additional private services provided to Student.

15






ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

. Within 15 calendar days of the issuance of this Order, DCPS shall convene an MDT/IEP
meeting to discuss and determine an appropriate preschool program for Student. If DCPS
determines that it cannot offer Student a space in an appropriate preschool program at a
DCPS school, then DCPS shall fund Student’s attendance at an appropriate private
preschool program.

. Within 15 calendar days of the date of this Order, DCPS shall conduct an assistive
technology evaluation of Student and provide a copy of same to Parents. Within 10 days
of the date of the provision of the evaluation report to Parents, DCPS shall reconvene
Student’s IEP/MDT meeting to review the evaluation and revise Student’s IEP to include
the accommodations, modifications, classroom aids, and assistive technology Student
requires to access the general curriculum. In the event DCPS is unable to comply with
the timelines in this Paragraph due to the actions of Parents and/or their representative(s),
then the timelines herein shall be extended by one day for each day of delay caused by
Parents and/or their representative(s)

. All remaining claims and requests for relief in Petitioner’s May 17, 2011 Complaint are
DENIED AND DISMISSED WITH PREJUDICE.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearmg
Officer Determination may bring a civil action in any state court of competent jurisdiction orina
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 U.S.C. §

7/31/2011 fs/ Kimm Massey

Kimm Massey, Esq.
Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of Date Issued: August 18, 2011
[Student],'

Hearing Officer: Jim Mortenson
Petitioner,

Case No:

Respondent. &

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on June 24, 2011. The Petitioner is
represented by Roberta Gambale, Esq., and the Respondent is represented by Lauren Baum, Esq.

A response to the complaint was timely filed on July 5, 2011 .The resolution meeting was
waived by the parties as of July 8, 2011. A prehearing conference was held on July 11, 201 1, and
a prehearing order issued on that date.

The hearing was convened and held over two days beginning on August 11, 2011, in room
2004 at 810 First Street NE, Washington, D.C. and ending August 12, 2011. The due date for the
hearing officer determination (HOD) is August 22, 2011. This HOD is issued on August 18,

2011.

! Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






IL. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUE, RELIEF SOUGHT, and DETERMINATION

The issue to be determined by the IHO is:
Whether the Respondent failed to offer or provide the Student with an individualized
education program (IEP) reasonably calculated to provide educational benefit when it
lacks increased instructional and behavioral supports and interventions, or placement
in a full-time therapeutic setting?

The substantive requested relief at the time of hearing included:
1. Revised IEP to include a “full-time” therapeutic setting.
2. Compensatory education consisting of counseling to remedy the regression in

behavior and tutoring to remedy the failure to meet academic goals.

The Respondent did not fail to offer or provide the Student with an IEP reasonably calculated

to provide educational benefit.

1V. EVIDENCE

Nine witnesses testified at the hearing, four for the Petitioner and five of the Respondent.

The witnesses for the Petitioner were:

1) The Petitioner (P)

2) Educational Advocate
3) Tutor -
4) Executive Director,

The witnesses for the Respondent were:






1) Special Education Coordinator

2) Special Education Teacher

3) Counselor

4) General Education Teacher

5) . Placement Oversight Manager, OSSE

23 documents were disclosed by the Petitioner and 21 were admitted into evidence.? The

Petitioner’s exhibits are:

Ex.No. Date Document
P1 July 18, 2011 Advocate’s Notes
P2 June 21, 2011 IEP Meeting Notes
P3 June 21, 2011 Advocate’s Notes
P5 March 31, 2011 [EP
P6 March 31, 2011 : Advocate’s Notes
P7 March 4, 2011 [Behavior Intervention Plan (BIP)]
P8 February 23, 2011 IEP Meeting Notes
P9 February 23, 2011 Advocate’s Notes
P10 QOctober 22, 2010 IEP
P11 October 22, 2010 Advocate’s Notes
P12 October 22, 2010 IEP Meeting Notes
P13 August 11, 2010 Clinical Evaluation
P14 August 4, 2010 Functional Behavioral Assessment
P15 August 26, 2010 Occupational Therapy Evaluation
P16 June 5, 2008 Psychoeducational Evaluation
P17 January 7, 2009 Social History Report
P19 August 27, 2010 Disciplinary Action
November 19, 2010 Disciplinary Action
February 14, 2011 Letter from Richardson & Sutton to P
February 17, 2011 Extreme Behavior Report
P20 May 16, 2011 Email chain ending from Baum to Gambale
May 11, 2011 Incident Report
May 11,2011 Disciplinary Action »
P21 May 24, 2011 Email from Gambale to Baum
P22 May 26, 2011 Email chain ending from Baum to Gambale et al.
P23 March 7, 2011 Letter from Baum to Gambale

26 documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

2P 4 and P 18 were objected to at the start of the hearing and were not later offered. -
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Ex. No.

Date

Document

R1
R2
R3
R4
RS
R6
R7
R 8
R9
R 10
R 11
R 12
R13
R 14
R 15
R 16
R 17
R 18
R 19
R 20
R21

R 22
R 23
R 24
R25
R 26

April 6,2010
April 6,2010
July 14, 2010
August 6, 2010
August 4, 2010
August 11, 2010
August 26, 2010
October 22,2010
February 18, 2011
March 7, 2011
March 4, 2011
March 9, 2011
March 31, 2011
March 31, 2011
April 1, 2011
May 24, 2011
June 8, 2011
June 21, 2011
June 21, 2011
July 18, 2011
July 18, 2011

2010-2011
August 4, 2011
June 21, 2011
[Undated]
[Undated]

IEP

IEP Meeting Notes

Due Process Complaint Notice

Settlement Agreement

Functional Behavioral Assessment

Clinical Evaluation

Occupational Therapy Evaluation

IEP Meeting Notes

Administrative Due Process Complaint Notice
Letter from Baum to Gambale

Behavior Intervention Plan

Email chain ending March 9, 2011

IEP Meeting Notes

IEP

BIP

Email chain ending May 24, 2011

Email chain ending June 8, 2011

IEP Meeting Notes, Advocate’s Notes

BIP

IEP Meeting Notes

OSSE State Recommendation on Change in
Placement Request

[Report Card]

Extended School Year — IEP Progress Report
[NWEA progtress report]

[DC-CAS] Student Report

Curricula Vitae for Sharron Williams

V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Student is a learner with a disability who completed the third grade at Potomac at the end of

the 2010-2011 school year.’ The Student is eligible for special education and related services

3 Testimony (T) of P, P 5/R 14.






under the definition of other health impairment as a result of his attention deficit
hyperactivity disorder (ADHD).*

2. The Student is making progress in the general education curriculum.’ His report cards show
he is “proficient” and ready for fourth grade reading.® His writing skills are also largely
“proficient” but for English language conventions, in which he “needs improvement.”7 His
NWEA scores show growth in math and language usage as well.® His NWEA reading scores
vary from test to test, and his highest score this year, during the winter, shows he was at the
76™ percentile range, which is at least the best he could do, indicating learning of the
curriculum taking place.” The Student’s third grade scores on the DC-CAS, the state-wide
academic achievement test, shows the Student is nearly at grade level in both reading and
mathematics.'®

3. The Student met or made progress on the majority of his annual IEP goals when the IEP was
revised in March, 2011."" The Student met five of six math goals (only the goal on telling
time was not met).'” The Student did not meet his first reading goal, but met two of the other
four goals and made enough progress on another to result in it being revised to a higher

expected outcome.'> The Student met two of three writing goals, which were revised, but did

*TofP,P5/R 14,P 16.
5TofP, TofEH., T of J.G., Tof SH., Tof M.T.,R 22, R 24,R 25. (T.M,, the tutor, testified that but for math, the
Student is performing at the second and first grade levels in reading and writing respectively. This testimony is out
weighed by the evidence provided by the school staff, report cards, NWEA scores, and DC-CAS, scores. Further, it
was not shown that T.M. or the assessment she relied on for her testimony (Stepping Stones) has any relationship to
the general education curriculum used by the Respondent.)
*R22.
"R 22.
*R24.
®R 24. (The wide variations in the reading scores on the NWEA tend to show how variable the Student’s attitude is
toward that particular testing as opposed to consistently showing the reading performance. While it is easy to score
Yoery poorly, it is not so likely a student can score higher than his or her true ability on such a test.)

R 25.
YT of R.P., T of J.G., Tof SH,R23,P 5/R 14,P 18/R 1.
2p5R14,P 18R 1.
3p5/R14,P 18R 1.






not meet one of them.'* The Student only met two of four communication/speech and
language goals.15 The Student met three of five emotional, social, and behavioral
development goals.'

4. The special education and related services and supplementary aids and services were changed
when the IEP was revised in March 2011."7 Specialized instruction was changed from five
hours per week in the general education setting to ten hours per week.'® Conversely, the ten
hours per week of specialized instruction outside of the general education setting was
changed to five hours per week.'? Speech and language services and behavioral support
services did not change.”® 45 minutes per week of occupational therapy (OT) services were
added (and motor skills goals) in October 2010.%! Repetition of directions and permitting

| dictated response were removed as supplemental aids or services, while the simplification of
oral directions, use of a pencil grip, a location with minimal distractions, preferential seating,
testing over several days, breaks between subtests, extended time on subtests, breaks during
subtests, and bus service were all added.?? The reading of test questions, translation of words
and phrases (in math, science and composition), small group testing, and extended school
year services all remained the same.”

5. Functionally the Student progressed during the 2010-2011 school year, even though he

continued to have some behavioral problems, such as fighting.”* Adjustments were made to

“P5R 14,P 18/R 1.
Sp5/R14,P18/R 1.

p5/R14,P 18/R 1.

7p5/R14,P 18/R 1., T of 1.G.
¥ps5/R14,P 18R 1., Tof I.G.
°p5/R14,P 18/R 1., T of I.G.
®p5/R14,P 18R 1.
2p5R14,P18R1,P11,R8/P 12
2p5/R14,P 18R 1.
Bp5R14,PI8/R 1.

T of P, TofJ.G., Tof EH., T of R.P., T of S.H.






his behavior intervention plan (BIP) during the course of the year to address perceived
changes in the Student’s behavior.”
6. The Petitioner sought and obtained acceptance of the Student at the

a non-public special education school for children with emotional disabilities in the

District of Columbia.?®

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See also DCMR 5-E3030.14. Based solely
upon the evidence presented at the due process hearing, an impartial hearing officer must
determine whether the party seeking relief presented sufficient evidence to meet their burden.
DCMR 5-E3030.14. The recognized standard is preponderance of the evidence. See, e.g.,

N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of

Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.F.R. § 300.516(c)(3).

2. A free appropriate public education (FAPE) for a child with a disability under the IDEA is
defined as:

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(¢) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. §300.17.

BT ofSH., Tof)JG.,TofEH,P3,P6,P11,R8P12,P7/R11,R13,R15R 18,P 2/R 19.
®TofAK.






3.

Involvement and progress in the general education curriculum (i.e., the same curriculum as
for nondisabled children) is core to the IDEA’s purpose. See: 34 C.F.R. §§ 300.39, 300.304,
300.305, 300.311, 300.320, 300.321, 300.324, 300.530, 300.704. “[A]n IEP that focuses on
ensuring that the child is involved in the general education curriculum will necessarily be
aligned with the State’s content standards.” 71 Fed. Reg. 46662 (2006).

The Supreme Court has described the purpose of the IDEA as providing a “basic floor of
opportunity” consisting of “access to specialized instruction and related services which are
individually designed to provide educational benefit to the handicapped child.” Board of

Educ. v. Rowley, 458 U.S. 176, 201 (1982). When a child is mainstreamed:

the system itself monitors the educational progress of the child. Regular examinations are administered,
grades are awarded, and yearly advancement to higher grade levels is permitted for those children who
attain adequate knowledge of the course material. The grading and advancement system thus constitutes an
important factor in determining educational benefit.

Id. at 203. The Court held:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's TEP. In addition, the IEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

1d. at 203-204. Thus, the “basic floor of opportunity” provided by the IDEA for this Student,
and as described by the Supreme Court, consists of the opportunity for advancement in the
grade level content for the grade in which the Student is enrolled.

The Student has made steady, although variable, improvement in the general education

curriculum and toward most of his IEP goals over the past year. The Petitioner is not satisfied

with this progress and believes it should be greater. While not all of the Student’s IEP goals






were met, changes have been made to the IEP to address this. (Although it is unclear why,

when the Student failed to meet two of four communication goals, his speech and language

services were not changed.) The Student is progressing in the general education curriculum

and is at or near grade level based on consideration of all of the evidence of his academic

performance. The Petitioner has not shown that the changes made tb the IEP will not

continue to enable the Student to be involved in and progress in the general education

curriculum. Thus, the IEP for the 2011-2012 school year is reasonably calculated to provide

educational benefit without increases behavioral supports and interventions or placement in a

full-time therapeutic setting. The Petitioner did not challenge the speech and language

services, and the Respondent is advised to consider whether the Student’s speech and |

language services are sufficient to enable him to meet annual communication goals.

VII. DECISON

The Respondent prevails because the TEP is reasonably calculated to provide educational
benefit to the Student without increased behavioral supports or placement in a full-time

therapeutic setting.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
The complaint is dismissed with prejudice.

IT IS SO ORDERED.

Date: August 18, 2011 %

Independent Hearing Officer






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of Date Issued: August 2, 2011

[Student],!
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
v cn
District of Columbia Public Schools (DCPS), g
Respondent.

HEARING OFFICER DETERMINATION

L BACKGROUND

The complaint in this matter was filed by the Petitioner on May 19, 2011. The Petitioner is
represented by Miguel Hull, Esq., and the Respondent is represented by Harsharen Bhuller, Esq.

A resolution meeting was held May 31, 2011, and the parties did not reach a settlement or
any other agreements changing the 30 day resolution period. A response was untimely filed on
June 3, 2011. A prehearing conference was held on June 3, 2011, and a p;'ehearing order issued
on that date,

The hea;ring was convened and held on July 26, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The due date for the hearing officer determination (HOD) is August 2, 2011.

This HOD is issued on August 2, 2011,

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination,






IL JURISDICTION

This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUES and RELIEF SOUGHT
The issues to be determined by the THO are:

(1) Whether the Respondent failed to offer or provide the Student with an
individualized education program (IEP) reasonably calculated to provide the
Student with educational benefit when it failed to provide sufficient special
education and related services to enable the Student to be involved in and
progress in the general education curriculum, and failed to include appropriate
measurable postsecondary goals and transition services to reach those goals?

(2) Whether the Respondent failed to conduct an evaluation of the Student
sufficiently comprehensive to identify all of the Student’s special education and
related service needs when it did not conduct an occupational therapy (OT)
assessment?

The substantive requested relief at the time of hearing included:

(1) A revision of the IEP to include full-time special education services and
appropriate measurable postsecondary goals and transition services.

(2) Placement at a scgregated private special education day
school.

(3) An independently provided OT assessment.

LV. EVIDENCE

Six witnesses testified at the hearing, all for the Petitioner.
The witnesses for the Petitioner were:

[} The Petitioner (P)

2) The Student (S)






3) Juan Fernandez, Educational Advocate (J.F.)

4) Natasha Nelson, Psychologist (N.N.)
5 . Education Director,

6) Leonard McPherson, Occupational Therapist (L.M.)

13 documents were disclosed by the Petitioner and 12 were admitted into evidence.” The

Petitioner’s exhibits are:

Ex,No. Date Document

P2 May 13, 2011 IEP

P3 March 9, 2010 IEP

P4 February 6, 2009 Summary and Score Report

P5 October 28, 2010 Report to Parents on Student Progress

Pé6 November 30, 2010 Transcript, Letter of Understanding

P7 Januvary 14, 2011 Proposed Settlement [Signed January 18 and 19,
2011]

P8 March 2, 2011 Email chain ending March 2, 2011

P9 February 15, 2011 Comprehensive Psychological Evaluation

P10 March 28, 2011 Email chain ending March 28, 2011

P11 March 25, 2011 Level II Vocational Assessment

P12 May 13, 2011 Email from Fernandez to Sado

P13 February 17, 2011 Letter from Corley to [P]

Five documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

Ex. No.  Date Document

R1 May 13, 2011 Multidisciplinary Team (MDT) [IEP team] Meeting
Notes

R2 May 13, 2011 IEP (without transition plan)

R3 [Undated] ' Post-Secondary Transition Plan (from May 13,
2011 IEP)

R 4 June 1, 2011 Attendance Summary

RS January 14, 2011 Proposed Settlement [Signed January 18 and 19,
2011]

%P 1 was not admitted as it was the complaint, which is already part of the record.
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V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Student is a seventeen year old learner with a disability.” The Student has specific learning
disabilities in the areas of reading, writing, and mathematics.*

2. The Student was enrolled at School in the spring of 2011, in the 11
grade, and was transferred to School following an IEP team meeting on
May 13, 2011.°

3. A comprehensive psychological evaluation of the Student was completed and an assessment
report written on February 15, 201 1.% The evaluation was completed by N.N.” The Student’s
full scale IQ was measured at 81, the below average I‘ange.8 The Student demonstrated
difficulties in the areas of fine motor and visual integration skills as measured by the WISC-
IV Perceptual Reasoning Index and the Beery VML® N.N. recommended an OT assessment
for a more in-depth review of these skills to determine whether the Student’s fine motor and
visual integration skills are impacting her involvement and progress in the general curriculum
to the extent that services to address that impact are necessary.'” N.N. also recommended the
following:'!

1) Full time special education given her extensive learning difﬁculties and deficits in

reading, math and writing.

¥ Testimony (T} of S, P 2/R 2.
*TofNN.,P2/R2,P9.

ST ofS, TofP, Tof IF.
¢pog,

TTofNN.,P9.

Epo.

*Tof NN,PO9.

1°Tof NN, F9.

pg,






2) A small classroom setting with accommodated seating, use of extra time, and use of

calculators, as determined necessary by her teachers.

3) Extra tutoring outside of the school setting.

4) .Encouragement to read books, keep a vocabulary log, practice vocabulary and spelling,
writing essays, and perfecting handwriting skills.

5) Use of visual and auditory learning techniques.

6) Step-by-step explanations on, e.g., the rudiments of language structure, phonemes,
syntax, and segmentation.

7) Individual counseling to address behaviors, to teach her effective self-monitoring
techniques, and to help her with appropriate problem solving skills in emotionally
overwhelming situations.

8) Extracurricular and educational activities such as mentorship programs or book clubs.

9) A vocational evaluation.

10) A functional behavioral assessment and behavior intervention plan.

11) Consistent implementation of all services.

4. The Petitioner, through Counsel, requested an OT assessment on February 22, 201 1.k
5. A transition assessment of the Student was conducted by L.M. on March 7, 2011." The
assessment report recommended:

1) Typing instruction.

2) Career exploration activities.

3) Life skills training for independent living to include communication, work, and study

skills.

7pg.
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4y Employment skills training.

5) Hands-on experience with career interest.

6) Counseling to address emotional skills and impacts of those skills.

7) Mentoring.

8) Volunteering with a non-profit organization.

The Student has an interest in the criminal justice system (probation officer), photography,

cosmetology, and working with children.'®

6. The Student’s attendance was a significant problem and including being tardy, missing class,
and missing class due to being prohibited from attending due to being tardy.'® The Student
often did not make the effort to get to school on time, attend class, or seek additional help
afterschool due to a lack of responsiveness from teachers and staff.'” The Student’s
attendance greatly improved when she began attending High, her
neighborhood school.'®

7. The Student’s most recent prior IEP was developed March 9, 2010." That IEP included three
academic goals in reading based on ot grade standards.”” That IEP also included a statement

| of her present level of functional performance indicating she has difficulty following

directions of authority figures and has extremely poor attendance.”! There was one functional
goal to éddress the Student’s functional performance which expected her to “improve her self
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expression and compliance with both support services and academics,”* The services to

meet these goals and to permit the Student to be involved in and progress in the general
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curriculum included 3.5 hours per week of unspecified specialized instruction in the general

education setting, 3.5 hours per week of unspecified specialized instruction outside the
general education setting, and 30 minutes per week of behavioral support services outside of
the general education setting.”® The IEP states the Student received specialized instruction in
both “ELA” and math, although it is not known what “ELA” stands for (or whether it is an
acronym related to reading) and there were no math goals in the TEP ** Supplementary aids
and services (listed in the IEP as “classroorﬁ accommodations™) included: repetition of
directions, simplification of oral directions, use of calculator, preferential seating, small
group testing, location with minimal distractions, tests administered over several days, breaks
between “subtests,” extended time on “subtests,” and breaks during a “subtest.”?

The Student’s IEP was revised on May 13, 201 1.%® The revisions to the annual goals were
significant in that goals for writing and math were added.?’ The three math goals were based
on sixth through eighth grade standards.”® The three writing goals were based on fifth
through ninth grade standards.” The three reading goals were based on ninth through
eleventh grade standards.’® There were now two functional goals, one to improve attendance

and the other improve on task behavior.*’ The special education and related services and

supplementary aids and services in the IEP were not changed,*

# P 3. (The IEP listed 3.5 hours per week of specialized instruction in the general education setting twice. This
appears to have been a typographical error as there is no distinction between the two statements.)
P3.
** P 3 (The last three “accommodations” appear to be for state or district-wide testing, although the IEP states the
Student did not require accommodations for such tests.)
®paR2.
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9.

10.

The IEP includes the post-secondary goals of attending a four year college offering a

crirﬁinai justice or law enforcement program and becoming a probation officer or working
with children in a recreation facility.33 The IEP includes several “annual measurable goals for
post-secondary transition.”** These “goals” are really transition services that the Respondent
is to provide to the Student (e.g. meeting with a high school counselor to plan academic year,
develop job applications and create cover letters, etc.).”” Other transition services listed
include four hours per week of computer processing class, interview of a professional “in her
dream occupation” (not specified whether this is probation officer or recreation worker), and
a visit to DC-CAP to learn about college visits, scholarships, and secondary education
opportunities.’ The courses of study listed that the student need to take are not specific (e.g.
“electives 3.5 credits”).37

At the May 13, 2011, IEP team meeting the Petitioner, through her advocate, requested that

the services for the student be increased to “full-time” based on the recommendation in the

February 2011 comprehensive psychological evaluation assessment report.*® The team did

‘not agree on this and the Respondent did not change the services.” No prior written notice

for the proposed or refused changes in the IEP was provided by the Respondent. The
Respondent believed, based solely on her IQ score, that the Student could “do the work, so
providing a full-time placement service would not be the least restrictive environment. A

full-time placement would be appropriate for a student with lower cognitive abilities,” **

BpIR3.

“¥PpoR3.

3P 2/R 3. (It is not known why these services are listed as “annual goals.”
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11. The Student’s IEP was not implemented at for the last few weeks of the

2010-2011 school year:*' The Student failed her classes for the 2010-2011 school year and
will be retained in the 11" grade.*? The Student is capable of learning to read, write, and do
math with the correct educational supports, environment, and programming.*?

12. The Student visited and was accepted at . in February 2011.* is
a private full-time therapeutib day school for students with disabilities and is located in
Virginia.* Life skills training is provided as well as vocational training and work on
employment skills.*® Secondary academics are also worked on.*” Classes are small with no
more than ten students and are very structured, as it the school in general.*® Behavior
problems, including truancy, are addressed immediately and proactively and include getting

the student to school and in class.*®

VI. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See aiso DCMR 5-E3030.14. Based solely

upon the evidence presented at the due process hearing, an impartial hearing officer must

determine whether the party seeking relief presented sufficient evidence to meet their burden.
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DCMR 5-E3030.14. The recognized standard is preponderance of the evidence. See, e.g.,

N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of

Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.F.R. § 300.516(c)(3).

A free appropriate public education (FAPE) for a child with a disability under the IDEA is

defined as:

special education and related services that —

{(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program {IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. §300.17.

Involvement and progress in the general education curriculum (i.e., the same curriculum as
for nondisabled children) is core to the IDEA’s purpose. See: 34 C.F.R. §§ 300.39, 300.304,
300.305, 300.311, 300.320, 300.321, 300.324, 300.530, 300.704. “[A]n IEP that focuses on
ensuring that the child is involved in the general education curriculum will necessarily be
aligned with the State’s content standards.” 71 Fed. Reg. 46662 (2006).

The Supreme Court has described the purpose of the IDEA as providing a “basic floor of
opportunity” consisting of “access to specialized instruction and felated services which are
individually designed to provide educational benefit to the handicapped child.” Board of

Educ. v. Rowley, 458 U.S. 176, 201 (1982). When a child is mainstreamed:

the system itself monitors the educational progress of the child. Regular examinations are administered,
grades are awarded, and yearly advancement to higher grade levels is permitted for those children who
attain adequate knowledge of the course material. The grading and advancement system thus constitutes an
important factor in determining educational benefit.

Id. at 203, The Court held:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
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Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's IEP. In addition, the TEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

Id. at 203-204. Thus, the “basic floor of opportunity” provided by the IDEA for this Student,
and as described by the Supreme Court, consists of the opportunity for advancement in the
grade level content for the grade in which the Student is enrolled.

5. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including— .

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children}; or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate
activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —

{A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and

{B) Meet each of the child’s other educational needs that result from the child’s disability;

(ii) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;

(3) A description of— (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and

(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;

(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or supports for school personnel that will be provided to enable the
child —

(i) To advance appropriately toward attaining the annual goals;

(i} To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;

{(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i} A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and

(ii) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why—

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in paragraph

{a)(4) of this section, and the anticipated frequency, location, and duration of those services and
modifications.
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10.

(b} Transition Services. Beginning not later than the first IEP to be in effect when the child turns 16, or
younger if determined appropriate by the IEP Team, and updated annually thereafter, the IEP must include-
(1) Appropriate measurable postsecondary goals based upon age appropriate transition assessments, related
to training, education, employment, and, where appropriate, independent living skills; and

(2} The transition services (including courses of study) needed to assist the child in reaching those goals.

“Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1).

Federal Regulations at 34 C.F.R. § 300.39(b)(3) defines “specially designed instruction™ as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

“Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special
education,. . ..” 34 C.F.R. § 300.34(a).

34 C.F.R. § 300.503 requires:

[w]ritten notice that meets the requirements of paragraph (b) of this section. . . be given to the parents of a
child with a disability a reasonable time before the public agency—

(1) Proposes to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child; or

(2) Refuses to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child.

Improvements were made to the IEP when it was revised in May 2011. The two skills areas
for which annual goals had been written - reading and emotional, social, and behavioral
development - were expanded to include goals in the academic areas of math and writing. All
of the academic goals were based on education standards, although not necessarily the
standards of the Student’s grade level, and, based on the prior revision of the IEP, were
designed to close the Student’s performance gap to enable her to be involved in and progress
in the general curriculum. The functional goals were designed to improve the Student’s

attendance and on-task behavior. The services in the IEP revised in May 2011 were not
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11.

changed from the prior IEP, however. The Respondent gave no explanation in the form of a

prior written notice or testimony as to how the new and additional goals could be met with
the same level of special education and related services as the prior year, particularly when
the Student’s academic and functional performance did not show improvement with the
services provided under the prior revision of the IEP. The Respondent’s assertion that the
Student’s lack of progress was based on her poor attendance is uhavailing given that
imp.rox.red attendance was determined by the IEP team to be a functional behavior impacted
by the Student’s disability and was addressed in the IEP, Clearly, the services provided to
achieve that goal were not successful and so the reasonable approach would be to change the

services. This the Respondent did not do. The Respondent’s rationale at the IEP team

meeting for not changing the level of services as requested by the Petitioner appeared to be

based on a sihgle factor, the Student’s 1Q score. As a result, the services in the proposed IEP
are not based on her specific and unique needs, but rather a blanket judgment about what is

necessary for a child with an [Q of 81. See Federal Register, Vol. 71, No. 156, p. 46588

(August 14, 2006) (“In all cases, placement decisions must be individually determined on the
basis of each ghild’s abilities and needs and each child’s IEP, and not solely on factors such
as category of disability, [or] severity of disability. . . .””) Furthermore, once the IEP was
revised in May 2011, the Respondent failed to implement it for the remainder of the school
year and the Student failed all of her classes and did not advance to the next grade.

The IEP includes measurable postsecondary goals — to go to a four year coliege with a
specific program of study, and one of two particular jobs or careers. The services must be
appropriately listed as services provided to the Student, not as annual goals which are not

required under 34 C.F.R. § 300.320(b). This will ensure the Respondent is accountable for
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13.

14.

the provision of the services. Furthermore, the classes of study are not specific to advise the

Student, her parent, or staff, what courses she needs to take in order to reach her
postsecondary goals.

An evaluation of a child with a disability must be “sufficiently comprehensive to identify all
of the child’s special education and related service needs, whether or not commonly linked to
the disability category in which the child has been classified.” 34 C.F.R. § 300.304(c)(6).
The Petitioner, through Counsel, requested an OT assessment on February 22, 2011. The
comprehensive psychological assessment picked up indications that the Student may have
special education and reléted services needs resulting from weaknesses in her fine motor and
visual integration skills. To more adequately make determinations about these weaknesses
and the impact on the Student’s functional and academic performance and develop an
appropriate education program, the Student required the recommended OT assessment. The
Respondent never provided written notice of a proposal to conduct the OT assessment or its
refusal to conduct the assessment and the assessment was not completed. The Petitioner
provided no evidence justifying an independently provided OT assessment.

This hearing officer must grant relief appropriate to ensure the Student is provided a FAPE.

See 34 C.F.R. § 300.516(c)(3), Sch. Comm. of Burlingten v. Dep’t of Educ., 471 U.S. 359,

369 (1985). The Petitioners have shown, by a preponderance of the evidence, that the IEP
must be revised and that is an appropriate placement to provide the’
special education and related services the Student requires. The Respondent’s placement,
School, did not implement the Student’s [EP during the time she was
there and no evidence was presented by the Respondent indicating this would change or

whether that school could implement an IEP with significantly more services.
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VIL DECISON

The Respondent denied the Student a FAPE when it did not offer or provide the Student with
an IEP reasonably calculated to provide educational benefit when the IEP revised in May 2011
failed to include a change in the special education and related services designed to enable the
Student to reach her annual goals and to be involved in and progress in the general education
curriculum and failed to include transition services to enable her to reach her postsecondary
goals.

The Respondent denied the Student a FAPE when it did not conduct a requested OT

assessment and failed to provide the Petitioner written notice of its refusal.

VIIi. ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. The Student’s IEP will be revised to include specialized instruction for reading, mathematics

and written expression. Due to a lack of specific evidence, the level of specialized instruction
for each skill area shall be determined by the IEP team, but shall include a minimum of 25

hours of instruction per week outside of the general education setting, The IEP must also be |

revised to include an increase in specialized instruction or other related services, including

individual counseling, to address the Student’s functional goals. Again, due to lack of

evidence in the record, the IEP team must determine the level of individual counseling

services for the Student.

2. The Student’s IEP will be revised to change those transition services that are listed as

“annual measurable goals for post-secondary transition™ to reflect that they are services to be

provided to the Student by the Respondent or other responsible agency. Those “goals” that
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are not services need not be kept in the IEP but can be if so determined by the IEP team. The

courses of study must be specific to identify which classes the Student should take in order to
reach her post-secondary goals.

. The IEP revision must be completed prior to the start of the 2011-2012 school year. The
Respondent shall confer with and invite staff and propose three alternative meeting
times to the Petitioner and inform the Petitioner of which date and time the IEP team will
meet if she fails to choose one of the meeting times, which may not be consecutive.

. The Student will be placed at for the 2011-2012 school year with
transportation and related services provided or paid for by the Respondent.- If

cannot or will not maintain the Student’s enrollment or fails to implement the Student’s IEP,
the Respondent will change the Student’s location of services to a substantively comparable
public or private school.

. The Respondent will provide or conduct an OT assessment of the Student and review the
assessment report with the IEP team no later than September 9, 2011. The IEP team will
revise the IEP as appropriate to address any necessary changes to the [EP resulting from the
assessment data and the team’s review of the IEP and the data. This HOD does not address
any disputes over changes to the IEP proposed or refused as a result of the OT assessment

data.

IT IS SO ORDERED.

Date: August 2, 2011

Independent Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
~ jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of Date Issued: August 2, 2011

[Student],!
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
v cn
District of Columbia Public Schools (DCPS), g
Respondent.

HEARING OFFICER DETERMINATION

L BACKGROUND

The complaint in this matter was filed by the Petitioner on May 19, 2011. The Petitioner is
represented by Miguel Hull, Esq., and the Respondent is represented by Harsharen Bhuller, Esq.

A resolution meeting was held May 31, 2011, and the parties did not reach a settlement or
any other agreements changing the 30 day resolution period. A response was untimely filed on
June 3, 2011. A prehearing conference was held on June 3, 2011, and a p;'ehearing order issued
on that date,

The hea;ring was convened and held on July 26, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The due date for the hearing officer determination (HOD) is August 2, 2011.

This HOD is issued on August 2, 2011,

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination,






IL JURISDICTION

This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUES and RELIEF SOUGHT
The issues to be determined by the THO are:

(1) Whether the Respondent failed to offer or provide the Student with an
individualized education program (IEP) reasonably calculated to provide the
Student with educational benefit when it failed to provide sufficient special
education and related services to enable the Student to be involved in and
progress in the general education curriculum, and failed to include appropriate
measurable postsecondary goals and transition services to reach those goals?

(2) Whether the Respondent failed to conduct an evaluation of the Student
sufficiently comprehensive to identify all of the Student’s special education and
related service needs when it did not conduct an occupational therapy (OT)
assessment?

The substantive requested relief at the time of hearing included:

(1) A revision of the IEP to include full-time special education services and
appropriate measurable postsecondary goals and transition services.

(2) Placement at a scgregated private special education day
school.

(3) An independently provided OT assessment.

LV. EVIDENCE

Six witnesses testified at the hearing, all for the Petitioner.
The witnesses for the Petitioner were:

[} The Petitioner (P)

2) The Student (S)






3) Juan Fernandez, Educational Advocate (J.F.)

4) Natasha Nelson, Psychologist (N.N.)
5) Education Director,

6) Leonard McPherson, Occupational Therapist (L.M.)

13 documents were disclosed by the Petitioner and 12 were admitted into evidence.” The

Petitioner’s exhibits are:

Ex,No. Date Document

P2 May 13, 2011 IEP

P3 March 9, 2010 IEP

P4 February 6, 2009 Summary and Score Report

P5 October 28, 2010 Report to Parents on Student Progress

Pé6 November 30, 2010 Transcript, Letter of Understanding

P7 Januvary 14, 2011 Proposed Settlement [Signed January 18 and 19,
2011]

P8 March 2, 2011 Email chain ending March 2, 2011

P9 February 15, 2011 Comprehensive Psychological Evaluation

P10 March 28, 2011 Email chain ending March 28, 2011

P11 March 25, 2011 Level II Vocational Assessment

P12 May 13, 2011 Email from Fernandez to Sado

P13 February 17, 2011 Letter from Corley to [P]

Five documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

Ex. No.  Date Document

R1 May 13, 2011 Multidisciplinary Team (MDT) [IEP team] Meeting
Notes

R2 May 13, 2011 IEP (without transition plan)

R3 [Undated] ' Post-Secondary Transition Plan (from May 13,
2011 IEP)

R 4 June 1, 2011 Attendance Summary

RS January 14, 2011 Proposed Settlement [Signed January 18 and 19,
2011]

%P 1 was not admitted as it was the complaint, which is already part of the record.
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V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Studentisa year old learner with a disability.” The Student has specific learning
disabilities in the areas of reading, writing, and mathematics.*

2. The Student was enrolled at School in the spring of 2011, in the
grade, and was transferred to .School following an IEP team meeting on
May 13, 2011.°

3. A comprehensive psychological evaluation of the Student was completed and an assessment
report written on February 15, 201 1.% The evaluation was completed by N.N.” The Student’s
full scale IQ was measured at 81, the below average I‘ange.8 The Student demonstrated
difficulties in the areas of fine motor and visual integration skills as measured by the WISC-
IV Perceptual Reasoning Index and the Beery VML® N.N. recommended an OT assessment
for a more in-depth review of these skills to determine whether the Student’s fine motor and
visual integration skills are impacting her involvement and progress in the general curriculum
to the extent that services to address that impact are necessary.'” N.N. also recommended the
following:'!
1) Full time special education given her extensive learning difﬁculties and deficits in

reading, math and writing.
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2) A small classroom setting with accommodated seating, use of extra time, and use of

calculators, as determined necessary by her teachers.

3) Extra tutoring outside of the school setting.

4) .Encouragement to read books, keep a vocabulary log, practice vocabulary and spelling,
writing essays, and perfecting handwriting skills.

5) Use of visual and auditory learning techniques.

6) Step-by-step explanations on, e.g., the rudiments of language structure, phonemes,
syntax, and segmentation.

7) Individual counseling to address behaviors, to teach her effective self-monitoring
techniques, and to help her with appropriate problem solving skills in emotionally
overwhelming situations.

8) Extracurricular and educational activities such as mentorship programs or book clubs.

9) A vocational evaluation.

10) A functional behavioral assessment and behavior intervention plan.

11) Consistent implementation of all services.

4. The Petitioner, through Counsel, requested an OT assessment on February 22, 201 1.k
5. A transition assessment of the Student was conducted by L.M. on March 7, 2011." The
assessment report recommended:

1) Typing instruction.

2) Career exploration activities.

3) Life skills training for independent living to include communication, work, and study

skills.

7pg.
Y Tof LM, P 1l.
Yp 11,






4y Employment skills training.

5) Hands-on experience with career interest.

6) Counseling to address emotional skills and impacts of those skills.

7) Mentoring.

8) Volunteering with a non-profit organization.

The Student has an interest in the criminal justice system (probation officer), photography,

cosmetology, and working with children.'®

6. The Student’s attendance was a significant problem and including being tardy, missing class,
and missing class due to being prohibited from attending due to being tardy.'® The Student
often did not make the effort to get to school on time, attend class, or seek additional help
afterschool due to a lack of responsiveness from teachers and staff.'” The Student’s
attendance greatly improved when she began attending High, her
neighborhood school.'®

7. The Student’s most recent prior IEP was developed March 9, 2010." That IEP included three
academic goals in reading based on ot grade standards.”” That IEP also included a statement

| of her present level of functional performance indicating she has difficulty following

directions of authority figures and has extremely poor attendance.”! There was one functional
goal to éddress the Student’s functional performance which expected her to “improve her self
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expression and compliance with both support services and academics,”* The services to

meet these goals and to permit the Student to be involved in and progress in the general
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curriculum included 3.5 hours per week of unspecified specialized instruction in the general

education setting, 3.5 hours per week of unspecified specialized instruction outside the
general education setting, and 30 minutes per week of behavioral support services outside of
the general education setting.”® The IEP states the Student received specialized instruction in
both “ELA” and math, although it is not known what “ELA” stands for (or whether it is an
acronym related to reading) and there were no math goals in the TEP ** Supplementary aids
and services (listed in the IEP as “classroorﬁ accommodations™) included: repetition of
directions, simplification of oral directions, use of calculator, preferential seating, small
group testing, location with minimal distractions, tests administered over several days, breaks
between “subtests,” extended time on “subtests,” and breaks during a “subtest.”?

The Student’s IEP was revised on May 13, 201 1.%® The revisions to the annual goals were
significant in that goals for writing and math were added.?’ The three math goals were based
on sixth through eighth grade standards.”® The three writing goals were based on fifth
through ninth grade standards.” The three reading goals were based on ninth through
eleventh grade standards.’® There were now two functional goals, one to improve attendance

and the other improve on task behavior.*’ The special education and related services and

supplementary aids and services in the IEP were not changed,*

# P 3. (The IEP listed 3.5 hours per week of specialized instruction in the general education setting twice. This
appears to have been a typographical error as there is no distinction between the two statements.)
P3.
** P 3 (The last three “accommodations” appear to be for state or district-wide testing, although the IEP states the
Student did not require accommodations for such tests.)
®paR2.
“P2R2.
®P2R2
PpaRz2
®P2/R2.
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9.

10.

The IEP includes the post-secondary goals of attending a four year college offering a

crirﬁinai justice or law enforcement program and becoming a probation officer or working
with children in a recreation facility.33 The IEP includes several “annual measurable goals for
post-secondary transition.”** These “goals” are really transition services that the Respondent
is to provide to the Student (e.g. meeting with a high school counselor to plan academic year,
develop job applications and create cover letters, etc.).”” Other transition services listed
include four hours per week of computer processing class, interview of a professional “in her
dream occupation” (not specified whether this is probation officer or recreation worker), and
a visit to DC-CAP to learn about college visits, scholarships, and secondary education
opportunities.’ The courses of study listed that the student need to take are not specific (e.g.
“electives 3.5 credits”).37

At the May 13, 2011, IEP team meeting the Petitioner, through her advocate, requested that

the services for the student be increased to “full-time” based on the recommendation in the

February 2011 comprehensive psychological evaluation assessment report.*® The team did

‘not agree on this and the Respondent did not change the services.” No prior written notice

for the proposed or refused changes in the IEP was provided by the Respondent. The
Respondent believed, based solely on her IQ score, that the Student could “do the work, so
providing a full-time placement service would not be the least restrictive environment. A

full-time placement would be appropriate for a student with lower cognitive abilities,” **

BpIR3.

“¥PpoR3.

3P 2/R 3. (It is not known why these services are listed as “annual goals.”
PR3,

TPaR3.
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11. The Student’s IEP was not implemented at for the last few weeks of the

2010-2011 school year:*' The Student failed her classes for the 2010-2011 school year and
will be retained in the grade.*? The Student is capable of learning to read, write, and do
math with the correct educational supports, environment, and programming.*?

12. The Student visited and was accepted at . in February 2011.* is
a private full-time therapeutib day school for students with disabilities and is located in
Virginia.* Life skills training is provided as well as vocational training and work on
employment skills.*® Secondary academics are also worked on.*” Classes are small with no
more than ten students and are very structured, as it the school in general.*® Behavior
problems, including truancy, are addressed immediately and proactively and include getting

the student to school and in class.*®

VI. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See aiso DCMR 5-E3030.14. Based solely

upon the evidence presented at the due process hearing, an impartial hearing officer must

determine whether the party seeking relief presented sufficient evidence to meet their burden.

T of 8, Tof P.

2T of 8, T of P.
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DCMR 5-E3030.14. The recognized standard is preponderance of the evidence. See, e.g.,

N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of

Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.F.R. § 300.516(c)(3).

A free appropriate public education (FAPE) for a child with a disability under the IDEA is

defined as:

special education and related services that —

{(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program {IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. §300.17.

Involvement and progress in the general education curriculum (i.e., the same curriculum as
for nondisabled children) is core to the IDEA’s purpose. See: 34 C.F.R. §§ 300.39, 300.304,
300.305, 300.311, 300.320, 300.321, 300.324, 300.530, 300.704. “[A]n IEP that focuses on
ensuring that the child is involved in the general education curriculum will necessarily be
aligned with the State’s content standards.” 71 Fed. Reg. 46662 (2006).

The Supreme Court has described the purpose of the IDEA as providing a “basic floor of
opportunity” consisting of “access to specialized instruction and felated services which are
individually designed to provide educational benefit to the handicapped child.” Board of

Educ. v. Rowley, 458 U.S. 176, 201 (1982). When a child is mainstreamed:

the system itself monitors the educational progress of the child. Regular examinations are administered,
grades are awarded, and yearly advancement to higher grade levels is permitted for those children who
attain adequate knowledge of the course material. The grading and advancement system thus constitutes an
important factor in determining educational benefit.

Id. at 203, The Court held:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.

10






Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's IEP. In addition, the TEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

Id. at 203-204. Thus, the “basic floor of opportunity” provided by the IDEA for this Student,
and as described by the Supreme Court, consists of the opportunity for advancement in the
grade level content for the grade in which the Student is enrolled.

5. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including— .

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children}; or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate
activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —

{A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and

{B) Meet each of the child’s other educational needs that result from the child’s disability;

(ii) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;

(3) A description of— (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and

(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;

(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or supports for school personnel that will be provided to enable the
child —

(i) To advance appropriately toward attaining the annual goals;

(i} To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;

{(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i} A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and

(ii) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why—

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in paragraph

{a)(4) of this section, and the anticipated frequency, location, and duration of those services and
modifications.

11
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(b} Transition Services. Beginning not later than the first IEP to be in effect when the child turns 16, or
younger if determined appropriate by the IEP Team, and updated annually thereafter, the IEP must include-
(1) Appropriate measurable postsecondary goals based upon age appropriate transition assessments, related
to training, education, employment, and, where appropriate, independent living skills; and

(2} The transition services (including courses of study) needed to assist the child in reaching those goals.

“Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1).

Federal Regulations at 34 C.F.R. § 300.39(b)(3) defines “specially designed instruction™ as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

“Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special
education,. . ..” 34 C.F.R. § 300.34(a).

34 C.F.R. § 300.503 requires:

[w]ritten notice that meets the requirements of paragraph (b) of this section. . . be given to the parents of a
child with a disability a reasonable time before the public agency—

(1) Proposes to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child; or

(2) Refuses to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child.

Improvements were made to the IEP when it was revised in May 2011. The two skills areas
for which annual goals had been written - reading and emotional, social, and behavioral
development - were expanded to include goals in the academic areas of math and writing. All
of the academic goals were based on education standards, although not necessarily the
standards of the Student’s grade level, and, based on the prior revision of the IEP, were
designed to close the Student’s performance gap to enable her to be involved in and progress
in the general curriculum. The functional goals were designed to improve the Student’s

attendance and on-task behavior. The services in the IEP revised in May 2011 were not
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changed from the prior IEP, however. The Respondent gave no explanation in the form of a

prior written notice or testimony as to how the new and additional goals could be met with
the same level of special education and related services as the prior year, particularly when
the Student’s academic and functional performance did not show improvement with the
services provided under the prior revision of the IEP. The Respondent’s assertion that the
Student’s lack of progress was based on her poor attendance is uhavailing given that
imp.rox.red attendance was determined by the IEP team to be a functional behavior impacted
by the Student’s disability and was addressed in the IEP, Clearly, the services provided to
achieve that goal were not successful and so the reasonable approach would be to change the

services. This the Respondent did not do. The Respondent’s rationale at the IEP team

meeting for not changing the level of services as requested by the Petitioner appeared to be

based on a sihgle factor, the Student’s 1Q score. As a result, the services in the proposed IEP
are not based on her specific and unique needs, but rather a blanket judgment about what is

necessary for a child with an [Q of 81. See Federal Register, Vol. 71, No. 156, p. 46588

(August 14, 2006) (“In all cases, placement decisions must be individually determined on the
basis of each ghild’s abilities and needs and each child’s IEP, and not solely on factors such
as category of disability, [or] severity of disability. . . .””) Furthermore, once the IEP was
revised in May 2011, the Respondent failed to implement it for the remainder of the school
year and the Student failed all of her classes and did not advance to the next grade.

The IEP includes measurable postsecondary goals — to go to a four year coliege with a
specific program of study, and one of two particular jobs or careers. The services must be
appropriately listed as services provided to the Student, not as annual goals which are not

required under 34 C.F.R. § 300.320(b). This will ensure the Respondent is accountable for
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13.

14.

the provision of the services. Furthermore, the classes of study are not specific to advise the

Student, her parent, or staff, what courses she needs to take in order to reach her
postsecondary goals.

An evaluation of a child with a disability must be “sufficiently comprehensive to identify all
of the child’s special education and related service needs, whether or not commonly linked to
the disability category in which the child has been classified.” 34 C.F.R. § 300.304(c)(6).
The Petitioner, through Counsel, requested an OT assessment on February 22, 2011. The
comprehensive psychological assessment picked up indications that the Student may have
special education and reléted services needs resulting from weaknesses in her fine motor and
visual integration skills. To more adequately make determinations about these weaknesses
and the impact on the Student’s functional and academic performance and develop an
appropriate education program, the Student required the recommended OT assessment. The
Respondent never provided written notice of a proposal to conduct the OT assessment or its
refusal to conduct the assessment and the assessment was not completed. The Petitioner
provided no evidence justifying an independently provided OT assessment.

This hearing officer must grant relief appropriate to ensure the Student is provided a FAPE.

See 34 C.F.R. § 300.516(c)(3), Sch. Comm. of Burlingten v. Dep’t of Educ., 471 U.S. 359,

369 (1985). The Petitioners have shown, by a preponderance of the evidence, that the IEP
must be revised and that Accotink Academy is an appropriate placement to provide the
special education and related services the Student requires. The Respondent’s placement,
School, did not implement the Student’s [EP during the time she was
there and no evidence was presented by the Respondent indicating this would change or

whether that school could implement an IEP with significantly more services.
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VIL DECISON

The Respondent denied the Student a FAPE when it did not offer or provide the Student with
an IEP reasonably calculated to provide educational benefit when the IEP revised in May 2011
failed to include a change in the special education and related services designed to enable the
Student to reach her annual goals and to be involved in and progress in the general education
curriculum and failed to include transition services to enable her to reach her postsecondary
goals.

The Respondent denied the Student a FAPE when it did not conduct a requested OT

assessment and failed to provide the Petitioner written notice of its refusal.

VIIi. ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. The Student’s IEP will be revised to include specialized instruction for reading, mathematics

and written expression. Due to a lack of specific evidence, the level of specialized instruction
for each skill area shall be determined by the IEP team, but shall include a minimum of 25

hours of instruction per week outside of the general education setting, The IEP must also be |

revised to include an increase in specialized instruction or other related services, including

individual counseling, to address the Student’s functional goals. Again, due to lack of

evidence in the record, the IEP team must determine the level of individual counseling

services for the Student.

2. The Student’s IEP will be revised to change those transition services that are listed as

“annual measurable goals for post-secondary transition™ to reflect that they are services to be

provided to the Student by the Respondent or other responsible agency. Those “goals” that
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are not services need not be kept in the IEP but can be if so determined by the IEP team. The

courses of study must be specific to identify which classes the Student should take in order to
reach her post-secondary goals.

. The IEP revision must be completed prior to the start of the 2011-2012 school year. The
Respondent shall confer with and invite staff and propose three alternative meeting
times to the Petitioner and inform the Petitioner of which date and time the IEP team will
meet if she fails to choose one of the meeting times, which may not be consecutive.

. The Student will be placed at for the 2011-2012 school year with
transportation and related services provided or paid for by the Respondent.- If

cannot or will not maintain the Student’s enrollment or fails to implement the Student’s IEP,
the Respondent will change the Student’s location of services to a substantively comparable
public or private school.

. The Respondent will provide or conduct an OT assessment of the Student and review the
assessment report with the IEP team no later than September 9, 2011. The IEP team will
revise the IEP as appropriate to address any necessary changes to the [EP resulting from the
assessment data and the team’s review of the IEP an& the data. This HOD does not address
any disputes over changes to the IEP proposed or refused as a result of the OT assessment

data.

IT IS SO ORDERED.

Date: August 2, 2011

Independent Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
~ jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

[STUDENT],!
through the Parent/Guardian, *
Date Issued: 8/18/11

Petitioner,
Hearing Officer: Seymour DuBow
V.
Case No:
DCPS,
Hearing Date: 8/11/11Room: 2009
Respondent. .

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

A due process complaint was filed by counsel for petitioner on June 22, 2011. He alleges
that DCPS denied a FAPE to the student by developing an inappropriate IEP because it did not
contain sufficient hours of specialized instruction outside of general education. Counsel for
petitioner also claims that the student’s placement at School is inappropriate
because of his low functioning and emotional issues and his failures in all classes despite
interventions the school has implemented. Counsel for respondent filed a response on July 11,
2011 denying the allegations in the due process complaint and asserting that the student failed to
take advantage of the FAPE and educational opportunities offered by DCPS because of his
truancy. On July 15,2011 a prehearing conference was held with counsel for petitioner Miguel

Hull and counsel for respondent DCPS Cheri Cooley. The prehearing Order was issued on July

! Personal identification information is provided in Appendix A.





18,2011. The prehearing Order indicated that counsel for petitioner stated that he did not have a
resolution meeting scheduled for July 5, 2011, but that he agreed with the DCPS case manager

by telephone on that date to go forward to a due process hearing. Counsel for petitioner did

not inform this hearing officer of that disposition development until the prehearing

conference despite the Prehearing Notice requirement to inform this hearing officer of the

disposition as soon as knewn. Counsel for petitioner agreed that the resolution period should

run out to the end of the thirty day period of July 22, 2011 and that the HOD is due September 5,
2011. The issues to be decided at the due process hearing are: 1. Is the student’s current IEP
inappropriate for not containing sufficient hours of specialized instruction outside of general
education? 2. Is the student’s placement at | School inappropriate because of his
low functioning and emotional issues and his failures in all classes despite interventions the
school has implemented? The relief requested is placement at the non-public full-time special
education program at

The due process hearing convened at 9:30 a.m. on August 11, 2011 in Room 2009 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Miguel Hull
represented the petitioner and Cheri Cooley represented the respondent DCPS. The hearing was
closed. At the outset of the hearing, petitioner’s documents P-1-P-15 and respondent’s
documents R-1-R-5 were admitted into evidence without objection. All witnesses were sworn
under oath prior to testifying. Counsel for petitioner called as witnesses: the mother and the
educational advocate, Juan Fernandez, who testified in person and from the

who testified by telephone. Counsel for respondent DCPS did not call any

witnesses.






JURISDICTION

The hearing was convened on August 11, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.

BACKGROUND

Counsel for petitioner alleges that the IEP is inappropriate because it has insufficient
hours of specialized instruction and behavioral support services to address his low functioning
and disability. Counsel for petitioner also alleges that the placement at School is
inappropriate because the school has not been successful with the interventions they have tried in
meeting the student’s needs. The student has been failing all his classes. Counsel for respondent
DCPS counters that the IEP calls for 19.5 hours a week of specialized instruction outside of
general education and one hour a week of behavioral support services which is almost tﬁe
student’s entire school day, but that the student truancy is preventing him from taking advantage
of the educational opportunities offered by the IEP. The student had extensive unexcused

absences last school year.

ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:
1. Is the student’s current IEP inappropriate for not containing sufficient hours of

specialized instruction outside of general education?






2. Is the student’s placement at School inappropriate because of his low
functioning and emotional issues and his failures in all classes despite interventions
the school has implemented?

The relief requested is placement at the non-public full-time day special education program at

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue one- the inappropriateness of the IEP-are as follows:

1. The student is a year-old male student who has been found eligible
for special education services by DCPS as a student with the disability
classification of Emotional Disturbance. (P-3)

2. The student attended School for the 2010-2011
School Year. (P-3)

3. The student’s IEP of November 9, 2010 calls for 19.5 hours per week of
specialized instruction outside of general education and one hour a week
of behavioral support services outside of general education. (P-3 at p.3)

4. The student’s Report Card dated May 10, 2011 shows the student received-
Fs in Learning Lab 3 and D.C. History for the fourth advisory. There
were no grades listed in his other classes. The teachers’ notes indicate
excessive absences in Learning Lab 3, Biology and Algebra. (P-7)

5. The student’s Report Card dated June 18, 2010 showed the student failed

all his courses. (P-7)






A psycho educational evaluation was conducted on the student on
February 1, 2010 by the Child Guidance Clinic of the Superior Court of
the District of Columbia Family Court-Court Social Services Division. (P-
8) On the WISC-IV test the student had a full-scale IQ score between 54-
64 placing his overall cognitive ability in the Extremely Low Range and
puts him at the 0.3 percentile when compared to adolescents his age. He
has major difficulties with verbal knowledge and reasoning abilities. On
“the Woodcock-Johnson Tests of Achievement (WJ-III) The student had a
standard score of 51 on Broad Reading which is 2.3 grade equivalent, a 64
on Broad Math which is 3.7 grade equivalent, a 39 on Broad Written
Language which is 1.8 grade equivalent, a 48 on Basic Reading which is
2.2 grade equivalent, a 60 on Reading Comprehension which is 2.7 grade
equivalent, a 69 on Math Calculation Skills which is a 4.4 grade
equivalent and a 65 on Math Reasoning which is 3.5 grade equivalent. (P-
8 at pages 9-10) He was also administered the Vineland Adaptive
Behavior Scale and his overall composite score was 91 which placed his
functioning in the Adequate range. The evaluator found: “[student’s]
cognitive, achievement, and adaptive functioning skills suggest that he
suffers from an Intellectual Disability (Mild Mental Retardation).” (P-8 at
p.10) The evaluator concluded: “Results from his evaluation indicate that
[student] suffers from Disruptive Behavior Disorder, Cannabis
Dependence Disorder, and a rule out of Posttraumative Stress Disorder.

[Student’s] emotional and behavioral difficulties are likely associated with






his cognitive challenges and trauma related to being shot and finding out
about his biological father. = Without community and therapeutic
intervention [student’s] externalizing behaviors and substance abuse will
become more severe.” (P-8 at p.14) The evaluator recommended updating
his IEP to change his disability classification to Intellectual Disability and
provide small classroom instruction and one-on-one tutoring. (P-8 at p.15)
The student’s attendance summary from August 16, 2010 to July 7, 2011
showed he had 484 unexcused absences from individual classes and 59
lates. (R-4) The student has attendance problems because he is ashamed
of his low functioning and does not want other students to know of his low
level of reading. (Testimony of Mother, R-5 at p.2, P-5 at p.2) There was
no evidence presented by counsel for petitioner that the student’s truancy
was related to his disability of emotional disturbance.

The student refuses to see the school social worker for his one hour a week
of behavioral support services. (Testimony of Mother, R-5 at p.2, P-5 at.
p-2)

The special education teacher has offered to provide the student with

individual instruction after class in mathematics. The student has not

taken advantage of this offer of instruction. (Testimony of Mother)






After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two- the inappropriateness of student’s placement at

II.

School-are as follows:

. The student has been attending School for the 2010-2011

School Year. (Testimony of Mother, P-3)

. The student has had 484 unexcused absences from individual classes and 59

lates during the last school year. (R-4)

. The student’s special education teacher has offered to provide additional

individual assistance to the student after class, but the student has not availed

himself of that opportunity. (Testimony of Mother)

. The student has refused to see the school social worker to receive the one hour

a week of behavioral support services provided for in his [EP. (Testimony of

Mother, R-5 at p.2)

. The student’s special education classes have a small student to teacher ratio.

In the citizenship class there were two students to one special education

teacher and the Learning Lab was a small setting. (Testimony of

School is able to implement the student’s IEP calling for 19.5
hours a week of specialized instruction outside of general education and one

hour a week of behavioral support services.





CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F. 3d 194 (3" Cir. 2003) The educational
advocate’s testimony about his discussion with the student’s special education teachers about the
services offered and the student teacher ratio is credible based on my observation of his
straightforward answers to counsels’ questions.

DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue one- the
inappropriateness of the IEP-are as follows:

In determining if an IEP meets the substantive requirements of the IDEA, The United
States Supreme Court in Board of Education v. Rowley, 458 U.S. 176 (1982) held that courts
must determine “is the individualized educational program developed through the Act’s
procedures reasonably calculated to enable the child to receive educational benefits?” Rowley,
458 U.S. at 206-07.

Counsel for petitioner argues that the IEP has insufficient hours of specialized instruction
and behavioral support services to address his low functioning and disability. Counsel for
respondent DCPS counters that the IEP calls for 19.5 hours a week of specialized instruction
outside of general education and one hour a week of behavioral support services which is almost
the student’s entire school day, but that the student truancy is preventing him from taking
advantage of the educational opportunities offered by the IEP.

In Hinson v. Merritt Educational Center, 579 F. Supp. 2d 89 (D.D.C. 2008), the Court

held:






Here, there is evidence that the student has been absent from school for substantial
periods of time. Although the Parties disagree on whether all the student’s absences were
voluntary, the Hearing Officer found that both Plaintiff and Defendant agree that ‘the
student did not attend classes.’ at 5. In light of extensive absences
throughout the school year and giving proper deference to the Hearing Officer’s
Determination, Plaintiff has not shown that the student’s poor academic performance
resulted from a lack of appropriate services rather than the student’s own extended
absences. The Hearing Officer’s conclusion that was not ‘availing himself of
educational benefit’ under these circumstances was a reasonable determination. Indeed,
it is difficult to say how the Hearing Officer could have determined that the services in
the IEP were not working when the student had not taken advantage of those services.

In this case, the student has had excessive unexcused absences totaling 484 unexcused
absences from individual classes and 59 lates during the last school year. The student has
refused to see the school social worker to receive the one hour a week of behavioral support
services offered in his IEP. The student has not availed himself of the extra instructional
assistance offered by his special education teacher. The testimony of the mother is that the
student does not go to class because he is ashamed of his low reading level and does not want to
be embarrassed in front of his peers. That reason does not indicate that it is the student’s
disability of emotional disturbance that is keeping him from attending class. Counsel for
petitioner has offered no evidence, especially expert testimony, that the student’s disability is
preventing him from attending class. The student’s IEP calls for 19. 5 hours a week of
specialized instruction and one hour a week of behavioral support services. This is an extensive
amount of specialized instruction and related services, but it is difficult to determine if the IEP is
working when the student does not attend classes and refuses to see his social worker for related
services or avail himself of additional individual instructional assistance offered by his special
education teacher. See also Garcia v. Board of Education of Albuquerque Public School, 520 F.

3d 1116 (10™ Cir. 2008) where the Tenth Circuit Court of Appeals affirmed a district court’s

denial of compensatory education because the student demonstrated an unwillingness to return to






school and the student would not choose to benefit from the compensatory education services
that she might receive from the court. Counsel for petitioner has failed to meet his burden of
proof that the student’s IEP is not reasonably calculated to provide educational benefit.

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Léw of this Hearing Officer on issue two- the
inappropriateness of the placement-are as follows:

The second issue to address is whether the placement at School is |
appropriate. The Supreme Court held in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U.S. 176, 201 (1982) that IDEA was intended to provide a “basic floor of
opportunity” and an individualized plan “designed to provide educational benefit to the
handicapped child.” See Schoenbach v.District of Columbia, 309 F. Supp. 2d 71, at 80 (D.D.C.
2004) This Circuit has held that a school has met its obligation to provide a FAPE if the school’s
program “confers some educational benefit.” Kerkam v. Superintendent, District of Columbia |
Public Schools, 931 F 2d 84 (D.C. Cir. 1991) The analysis of the appropriateness of a public
school placement “is not comparative.” Jenkins. v. Squillacote, 935 F.2d 303, 305 (D.C.Cir.
1991) Although IDEA guarantees a FAPE, it “does not necessarily guarantee the child [with the
disability] the best available education.” Holland v. DiSWict of Columbia, 71 F.3d 417,419
(D.C.Cir. 1995). Nor does IDEA ensure that a FAPE will consist of the precise plan that the
parent desires. See Shaw v. District of Columbia, 238 F.Supp. 2d 127,139 (D.D.C. 2002). An
IEP must be ‘reasonably calculated’ to confer educational benefits on the child, ...but it need not
“maximize the potential of each handicapped child commensurate with the opportunity presented
non-handicapped children.” Rowley at 200, 207. , quoted in Anderson v. District of Columbia,

606 F. Supp. 2d 86, 92 (D.D.C. 2009)
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In this case, this hearing officer finds that School is able to implement the
student’s current IEP. (See Findings of Fact I1.-#6) School is offering a small
student to teacher ratio and small setting for the student’s special education classes. (See
Findings of Fact II. #5) School’s special education teachers are offering
additional instruction to the student, but he is not availing himself of this instruction. (See
Findings of Fact II. #3) The student is also refusing to participate in the behavioral support
sessions one hour a week provided by the school social worker pursuant to the student’s IEP.
(See Findings of Fact II. #4) The placement School is offering educational
benefits to the student, but the student has not taken advantage of these educational
opportunities. This Circuit has held in Jernkins, 935 F. 3d at 305 “[I]f there is an ‘appropriate’
public school program available...the District need not consider private placement, even though
a private school might be more appropriate or better able to serve the child.” The Supreme Court
in Burlington School Committee v. Department of Education, 471 U.S. 359 (1985) and Florence
County School Dist. Four v. Carter, 510 U.S. 7 at 15 (1993) has held that parents “are entitled to
reimbursement only if a federal court concludes both that the public placement violated IDEA
and that the private school placement was proper under the Act.” Since this hearing officer has
answered the threshold question that there is no denial of a FAPE with the present placement at

School, it is not necessary to do further analysis on the second prong of the

Supreme Court test for reimbursement.






ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
Counsel for petitioner’s request for relief is DENIED and the case is DISMISSED

with prejudice.

12






NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Ofﬁéer Determination in

accordance with 20 USC §1415(1).

Date: 8/18/11 Seymour DuBow /4/
Hearing Officer
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