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SECTION |
INTRODUCTION

FACT More than 11,000 children receive special education and related services
in the District of Columbia.

FACT Parents and schools do not always agree about a child's special education
identification, evaluation, eligibility, program, or placement.

FACT Children are best served when parents and educators work together.

FACT Federal special education law affords children, their parents, and
educational systems certain legal rights when disputes arise, including the
right to a due process hearing.

The information in the Standard Operating Procedures Manual for the Student
Hearing Office is not intended as legal advice or as an interpretation of the laws and
regulations governing special education in the United States. All individuals are urged to
seek professional legal advice for guidance in understanding the laws, rules, and
regulations that govern special education. The Student Hearing Office will provide
information about any free or low-cost legal services available in the District of Columbia
upon request. These guidelines will, however, help individuals understand the
implementation of these laws in the District of Columbia and the steps for filing a due
process complaint to obtain a due process hearing. This document also details
procedures to be followed by the Student Hearing Office (“SHO”), the Independent
Hearing Officers assigned to conduct due process hearings on disputed issues, and the
representatives of the Local Educational Agency (LEA), the State Educational Agency
(SEA), and parents/children. You are also invited to visit the District of Columbia Public
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Schools (DCPS) website (www.k12.dc.us) for additional information about special
education and other dispute resolution options. Unless otherwise specified, all days in
this handbook are defined as calendar days.

SECTION Il

THE SPECIAL EDUCATION
STUDENT HEARING OFFICE

§ 200 PURPOSE

The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400 et seq.,
requires each state and the District of Columbia to establish and maintain procedures to
ensure that parents and children with disabilities have an opportunity to seek mediation
and/or an impartial due process hearing to resolve disagreements over the
identification, evaluation, educational placement, or provision of a free appropriate
public education for students with disabilities. These Standard Operating Procedures
are designed to implement the requirements of the IDEA and to give notice to the
public. Copies of these procedures shall be maintained at all District of Columbia Public
and Charter schools and a copy shall be provided without cost or delay to any person
on oral or written request. If there is any conflict between the Standard Operating
Procedures and the IDEA or the Blackman/Jones Consent Decree, the IDEA or the
Blackman/Jones Consent Decree govern.

§ 201 GENERAL RESPONSIBILITIES

A. The due process system is administered in the District of Columbia by the
Student Hearing Office in the State Enforcement & Investigation Division
for Special Education Programs in accordance with the IDEA, 20 U.S.C. §
1400 et seq. and Title 5 of the District of Columbia Municipal Regulations
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(5 DCMR 8 3000, et seq.). The Student Hearing Office is responsible for
the following:

1.

Receiving the written due process complaint for requesting a due
process hearing;

2. Scheduling, or coordinating with the Hearing Officer to schedule the
hearing, within the statutory time limit;

3. Contracting and assigning an impartial Hearing Officer;

4, Notifying the parties to the hearing of the time and place of the
hearing;

5. Providing and coordinating logistical support for the hearing such
as adequate space, recording equipment, and an impartial and
gualified interpreter who is not an employee of DC Public Schools,
if needed;

6. Obtaining transcripts and audio recordings of hearings and
retaining copies;

7. Providing copies of transcripts and recordings upon request;

8. Maintaining historical statistical data and archiving hearing files;

9. Processing pre-hearing matters;

10.  Maintaining records of due process hearings;

11.  Publishing Hearing Officer Determinations; and

12.  Promptly and professionally respond to inquiries.

B. The Student Hearing Office shall maintain sufficient staff, equipment, and

other resources and implement appropriate training, supervision, and
other practices to ensure that hearings are held in a timely and
professional manner. The Student Hearing Office administrative support
staff will ensure:

1.

2.

Office staff promptly and professionally respond to inquiries and
otherwise perform their duties competently.

Office space is sufficient to provide reasonable working space for
the staff at all times and for the use of Hearing Officers in the period
before, after and between hearings.

Hearings have adequate time and space to be conducted in the
time reasonably requested by the parties or allotted by a Hearing
Officer.

The telephone is answered promptly and professionally during
normal business hours; in the exceptional situations in which the
telephone cannot be answered promptly (e.g., 5 or more calls come
in simultaneously), calls immediately roll over to an answering
machine or voice mail system that has sufficient memory to handle
all messages.
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10.
11.

12.

§ 202

After normal business hours, calls immediately roll over to an
answering machine or voice mail system that has sufficient memory
to handle all messages.

All messages handled by the answering machine or voice mail are
retrieved promptly and calls returned no later than the close of the
next business day, unless exceptional circumstances prevent it.
Incoming communications and documents, including faxes, are
received and documented promptly by date stamp; outgoing faxes
are sent promptly, and the fax machine produces written transmittal
confirmation for each fax attempted. Requests for copies of
certified records, transcripts and audio recordings of pre-hearing
conferences and hearings shall be kept in a log maintained by the
SHO. Five-day disclosures, due process complaints, amended
complaints, and HODs shall be logged into the ENCORE data
base and tracking system.

The Student Hearing Office shall provide and maintain in working
order a date stamp machine for use by persons submitting
documents by hand and will provide personnel to date stamp
documents received by mail. SHO personnel shall return date-
stamped documents by mail no later than the next business day if
self-addressed postage-prepaid envelopes are provided.

Case files for each Hearing Request are accurately maintained and
include documentation of all correspondence, including fax
transmittal confirmations, 5-day disclosures, and all documents
from related cases involving the same student.

All notices, decisions, and other correspondence are transmitted in
a timely manner to the parties.

The Student Hearing Office shall maintain and provide for staff and
Hearing Officers reasonable working conditions.

Hearing Officers shall be adequately and timely compensated.
Hearing Officer compensation shall be competitive with comparable
jurisdictions and sufficient to ensure there are enough Hearing
Officers to ensure timely hearings. In addition, Hearing Officers
shall be provided reasonable assistance from the Student Hearing
Office staff so that the Hearing Officers can function efficiently
without undue burdens from clerical responsibilities.

SHO HOURS OF OPERATION

The Student Hearing Office shall open at 8:30a.m. and remain open until
5:00p.m. Monday through Friday except for District of Columbia holidays.
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§203 FILING OF PLEADINGS & DOCUMENTS

1. Except as otherwise provided, all documents, pleadings, and motions shall
be filed with the State Enforcement & Investigation Division for Special
Education Programs, Student Hearing Office, 825 North Capitol St., N.E.,
Washington, D.C. 20002. All facsimile filings shall be sent to the following
facsimile number: (202)442-5556, which is a dedicated fax line.

2. Electronic filing of documents is not permitted and will not be accepted for
filing.
3. All documents received for filing by 5:00 p.m. Eastern Time will be

accepted for filing that day. All documents filed after 5:00 p.m. Eastern
Time, and all documents filed on any designated holiday, Saturday, or
Sunday shall be deemed filed on the following business day, except as
provided in I 1 above.

4. Upon the filing of any pleading or motion an attorney is certifying that to
the best of the his/her knowledge, information and belief, after an inquiry
reasonable under the circumstances, that (a) it is not being presented for
any improper purpose, such as to harass or to cause unnecessary delay
or needless increase in the cost of litigation; (b) the claims, defenses, and
other legal contentions therein are warranted by existing law or by a non-
frivolous argument for the extension, modification or reversal of existing
law or the establishment of new law; (c) the allegations and other factual
contentions have evidentiary support or, if specifically so identified, are
likely to have evidentiary support after a reasonable opportunity for further
investigation or discovery; and (d) the denials of factual contentions are
warranted on the evidence or, if specifically so identified, are reasonably
based on a lack of information or belief.

5. Notice of Appearance of Legal Counsel. The filing of a Notice of
Appearance or other pleading by an attorney on behalf of a party in
comformity with the requirements of this section shall constitute the entry
of an appearance by the party. All pleadings and other papers filed by the
attorney shall set forth the name, full business or street address,
telephone number, and fax number, if any, of the attorney. Subsequent
notices, pleadings, and documents shall be served on the attorney of
record or, if not represented, the party.

§204 SERVICE OF DOCUMENTS
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Unless otherwise provided by law, every letter or document, including every
pleading, motion, or notification filed with the Student Hearing Office shall
simultaneously be served on all parties or party representatives by the same method as
the document was filed with the SHO, except that service by facsimile may be
substituted for personal service.

§205 FAIRNESS AND IMPARTIALITY

The staff of the Student Hearing Office is not part of nor under the supervision of
any District of Columbia Public Schools division or staff office that will participate in the
hearing or implement the decision of the Hearing Officer. In fairness to all parties, the
Staff shall maintain neutrality and neither favor nor promote the interests of the litigants
who participate in due process hearings, and will neither express nor imply an opinion
about the outcome of a hearing to anyone seeking information regarding the substantive
merit of any claim. The Staff may advise parents/students where to obtain low or no
cost legal counsel and refer inquiries to other offices in DCPS.

§206 CIVILITY AND DECORUM

All parties and counsel involved in a Special Education Due Process Hearing,
including hearing officers, are expected to act with respect and decorum. Rude,
offensive, and unprofessional conduct such as inappropriate language, angry outbursts
and threatening statements directed at any other person or party is absolutely
prohibited. All attorneys are governed by the D.C. Rules of Professional Conduct. The
hearing officer has the responsibility for maintaining the integrity and orderly conduct of
the hearing process, ensuring that the rights of all parties are protected, and maintaining
an atmosphere conducive to impartiality and fairness at all times. When appropriate,
the hearing officer may exclude any person, halt or suspend a hearing, consider a
referral to Bar Counsel and/or summon appropriate law enforcement authorities to
address any inappropriate conduct or misbehavior by any person that disrupts a
hearing.

Section llI

THE DUE PROCESS HEARING
§300 OVERVIEW
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A special education due process hearing is an administrative proceeding during
which the parties are given the opportunity to present witnesses, documentary
evidence, and oral and written argument in support of their respective positions on
disputed special education issues. A Hearing Officer then issues a written decision
concerning the matters in dispute.

8 301 REQUESTING A DUE PROCESS HEARING
§ 301.1 Filing a Due Process Complaint

A. What must be filed.

To obtain a due process hearing, the complaining party must file a due
process complaint. A party may not have a due process hearing until a
party, or the attorney representing the party, files notice of a due process
complaint.

B. Who may file a due process complaint.

Anyone (parent, student, Local Educational Agency (LEA), or the State
Educational Agency (SEA)) may file a due process complaint. Typical
reasons for filing a due process complaint by parents and students include,
but are not limited to, disputes regarding:

Eligibility for special education services;

Identification of the child as a student with a disability;

Results of an evaluation or need for an evaluation;

The appropriate educational placement of the student;

Entitlement to, types of, and quantity of compensatory education
services/products;

Appropriateness of the student’s IEP;

Proper implementation of the student’s IEP;

Transportation problems;

Disciplinary actions taken by the school; or

0. The provision of a free appropriate public education to a child with a
disability.

arwnpE

HOXONO®

C. Typical reasons for which the Local Educational Agency (LEA) or State
Educational Agency (SEA) may file a due process complaint to initiate a
hearing include, but are not limited to, disputes regarding:
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4.

D. Notice

1.

A parent's refusal to consent to an initial evaluation or
reevaluation;

A parent’s refusal to consent to the release of a record;

Placement of a child with a disability in an interim alternative
educational placement for disciplinary reasons; or

The need for an independent evaluation.

LEA: Parents initiating a complaint must provide notice of the due
process complaint to the Local Educational Agency (“LEA”). For
students in traditional public schools, non-public day school, or
residential treatment facility, notice to the LEA shall be provided to
the Office of the General Counsel, 825 N. Capitol St.,NE,
Washington, D.C. 20002. If the student attends a charter school,
the parents must file notice of the due process complaint with the
principal or director of the charter school. LEAs or SEAs initiating a
complaint must provide notice of the due process complaint to the
parents.

Student Hearing Office: A written copy of the due process
complaint must be filed with the Student Hearing Office, 825 N.
Capitol St., NE, Washington, D.C. 20002. The complaint may be
filed by mail, hand-delivery, or facsimile (unless the parent is
unable to read or write or has a disability that prevents a written
request). If a parent or guardian is unable to read or write, is not
fluent in English or has a disability that prevents a written request,
Student Hearing Office personnel shall assist the parent or
guardian in filling out the complaint or refer the parent to a legal
services program that handles special education matters without
charge and is open for intake or Advocates for Justice in Education,
the District’'s Parent Training and Information Center.

Model Form: A model “Due Process Complaint Notice” form
created by the State Education Agency may be used to give proper
notice. A copy of the model form is provided in the Appendix of this
procedural manual. DCPS will provide a copy of the form upon oral
or written request. DCPS shall maintain an electronic copy of the
form on its website with an easily identifiable link to the form from
its homepage. Copies of the form shall also be available on
request by a parent at every District of Columbia Public School and
Charter School and in the Office of Special Education, Office of the
General Counsel, Student Hearing Office, State Complaint Office,
the DCPS Care Center, Parent Resource Centers, Office of the
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Superintendent, and the general office of the State Enforcement &
Investigation Division. Nothing in these procedures shall be
construed to require use of the model form so long as hearing
requests filed in another manner comply with 20 U.S.C. 8§
1415(a)(7)(A) and § 301.2.B of these standard operating
procedures.

§ 301.2 Contents of and Timeline for Filing the Due
Process Complaint

A. Timeline for Requesting Hearing: Two Year Limitation Period

1.

Unless otherwise provided by law or regulation and except as
provided in § 301.2.B., the due process complaint must be filed not
more than two (2) years after the date that the parent or public
agency knew or should have known about the alleged action that
forms the basis of the due process complaint.

B. Exceptions to the Two Year Statute of Limitation Period

1.

The timeline described in § 301.2.A.1 shall not apply to a parent if

the parent was prevented from requesting the hearing due to:

(@)  Specific misrepresentations by the local educational agency
that it had resolved the problem forming the basis of the
complaint; or

(b) The local educational agency’s withholding of information
from the parent that was required under this subchapter to
be provided to the parent.

2. Nothing stated above should be construed to limit the right of the
parties to rely upon other applicable exceptions to the statute of
limitations period.

C. Contents of a Due Process Complaint. The Due Process Complaint must

contain the following information:

a.

b.
c.

d.

The name and address of the child. In the case of a homeless
child, available contact information for the child;

The name of the school the child currently attends;

A brief fact-based description of the problem or disagreement about
the child’s education;

A proposed resolution of the problem to the extent known, and
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e. The signature of the parent or complaining party.

§302 REQUESTING A HEARING WHEN THE
STUDENT ATTENDS A CHARTER SCHOOL

The parents of a student who attends a charter school have the same right to
request a due process hearing as the parent of a student who attends a traditional
public school. If the Charter School is a named party, a copy of the due process
complaint must be provided to the principal or director of the charter school at the same
time that it is filed with the Student Hearing Office. The failure to issue notice of the
complaint to a charter school that is a party will result in a delay in scheduling a due
process hearing.

§ 302.1 Notice of Appearance For Charter School

The filing of a Notice of Appearance or other pleading by an attorney on behalf of
a charter school in conformity with the requirements of this section shall constitute the
entry of an appearance by the charter school. All pleadings and other papers filed by
the attorney shall set forth the name, full business or street address, telephone number,
and fax number, if any, of the attorney. Subsequent notices, pleadings, and documents
shall be served on the attorney of record for the charter school.

§ 303 RESPONDING TO A COMPLAINT

A. Sufficiency of Complaint.

A due process complaint shall be deemed sufficient unless the party
receiving the due process complaint notifies the Student Hearing Office or
assigned Impartial Hearing Officer (if a hearing officer has been assigned to the
complaint) and the other party in writing within fifteen (15) days of receipt of the
due process complaint that the receiving party believes the due process
complaint does not meet the requirements of § 301.2.C. For purposes of this
provision, and consistent with 8 204 above, the receiving party shall be
presumed to have received the complaint on the date received by the student
hearing office.
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Hearing Officer Decision_on Sufficiency. Within five (5) days of
receipt of notification that a party believes the due process
complaint is legally insufficient, an Impartial Hearing Officer shall
make a determination based on the face of the notice whether the
due process complaint is sufficient to meet the requirements of
301.2.C. and shall immediately notify the parties in writing of that
determination.

Amending the Due Process Complaint.

a. A party may amend its due process complaint only if:

i. The other party consents in writing to the amendment
and is given the opportunity to resolve the due
process complaint through a resolution session
meeting held pursuant to 20 U.S.C. § 1415 (f)(1)(B)
and any controlling federal or local regulations; or

il. The hearing officer grants permission, except that the
hearing officer may only grant permission to amend at
any time not later than five (5) days before the due
process hearing begins.

b. If a party files an amended due process complaint, the
timelines for the resolution meeting and the time period to
resolve the complaint begin again with the filing of the
amended due process complaint.

A party may not have a hearing on a due process complaint until
the party, or the attorney representing the party, files a due process
complaint notice that meets the above requirements.

B. Response to Complaint by the Local Educational Agency

1. If the Local Educational Agency has not sent a prior written notice to the
parent regarding the subject matter contained in the parent’s due process
complaint, the LEA shall, within ten (10) days of receiving the due process
complaint, send to the parent a response that includes:

a.

An explanation of why the agency proposed or refused to take the
action raised in the due process complaint;

A description of other options that the IEP Team considered and
the reasons why those options were rejected,;
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C. A description of each evaluation procedure, assessment, record, or
report the agency used as the basis for the proposed or refused
action; and

d. A description of the other factors that are relevant to the agency’s
proposed or refused action.

2. A response by an LEA under this subsection B shall not be construed to
preclude the LEA from asserting that the parent’s due process complaint
was insufficient, where appropriate.

C. Other Party Response to a Due Process Complaint

Except as provided in section B. above, the party receiving a due
processcomplaint must, within ten (10) days of receiving the due process
complaint, send to the other party a response that specifically addresses the

issues raised in the due process complaint as set out at 20 U.S.C. 1415(c)(2).
D. Parties should be cognizant of the 10 day statutory period for filing the response
noted in 8§ 303.C.1. Hearing officers may take the failure to so file into

consideration in determining how to proceed on a case by case basis,
considering the equities of the circumstances.

§ 304 PRE-HEARING MATTERS

A. PRE-HEARING CONFERENCES.

1. General Information about Pre-hearing Conferences. The purpose
of a pre-hearing conference is to identify all ripe issues that are
truly in dispute and that could benefit from a joinder of claims and
remedies. Pre-hearing conferences are not mandatory, however,
the Hearing Officer may order the conference or either party may
request a conference. It permits the Hearing Officer to raise the
issue of settlement or mediation if the circumstances suggest that
exploration of this issue would be beneficial to the parties and not
result in delaying resolution of the complaint. However, hearing
officers shall not discuss the terms of settlement or mediate
settlement discussions. Conducting a pre-hearing conference also
provides the Hearing Officer the opportunity to advise all parties
how the hearing will be conducted. Establishing ground rules, which
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remove surprise from the proceedings, will result in a more efficient
and focused evidentiary hearing.

The Hearing Officer shall not offer advice to any of the
parties and/or their representatives, however, a Hearing Officer
shall advise pro se litigants that they have a right to counsel and
where free legal services may be obtained. The pre-hearing
conference must be held in the presence of all parties concerned
(either telephonically or face-to-face). Discussion with either party
separately could result in an Ex Parte relationship that would taint
the impartiality of the process and violate the Judicial Code of
Conduct. No delay in the hearing date should result from a pre-
hearing conference absent the consent of both parties or an Order
of the Hearing Officer.

The pre-hearing Order should contain a confirmation of
matters addressed during the pre-hearing conference including: (1)
a statement of the issues to be resolved at the hearing, (2) the time,
date, place, and other physical arrangements for the hearing, and
(3) clarification of any procedural points including pre-hearing
deadlines, and other various responsibilities of the parties. The
Order can also help avoid unnecessary issues arising at the
hearing, such as (1) a party's failure to appear, (2) a party's failure
to meet a pre-hearing deadline, (3) a party not being prepared to
proceed with the provision of evidence, (4) a party seeking a last-
minute continuance where good cause is not shown, and (5)
confirming special requests. The Order does not have to be a
verbatim recitation of everything discussed in the pre-hearing
conference; its chief purpose is to set forth the matters either
stipulated to by the parties or ordered by the Hearing Officer.

Unless otherwise agreed to by the parties, the hearing officer
should transmit the Order to the parties for receipt by each of them
within 3 business days after the pre-hearing conference or at least
seven business days prior to the hearing, whichever is earlier. The
Order shall be sent by fax whenever possible and otherwise-by mail
to the parties. The Hearing Officer must also provide a copy to the
Student Hearing Office.

Prior to a hearing, the hearing officer or a party may move for the
setting of a pre-hearing conference. At the hearing officer's
discretion, the parties shall be directed to appear, either in person
or by telephone, at a specific time for a conference prior to a
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Standard Operating Procedures

hearing on the merits for the purposes of considering preliminary
matters, including any of the following:

a.

b.

Setting the date and amount of time for the hearing;

The formulation or simplification of issues;

Admission of certain assertions of fact or stipulations;

The procedures at the hearing on the merits;

To establish any limitation on the number of withesses and
the time to be allotted each party to present their case in
chief;

Consideration of any motions; and/or

To discuss any other matter that may aid in simplifying the

proceeding, disposing of any matter in controversy, up to
and including settlement of the dispute.

Motions for pre-hearing conferences.

a.

Motions by parties for a pre-hearing conference, unless by
consent, shall be filed with the SHO and served on opposing
parties (by facsimile whenever possible) no more than ten
(10) calendar days after the Notice of Hearing is issued by
the SHO. All motions should include a proposed order.
Consent motions for a pre-hearing conference shall be filed
at least 20 days before the hearing date and include a
proposed order.

Any reply or opposition to a non-consent motion under 3.a
shall be filed and served not later than 5 business days after
receipt.

Hearing officers shall rule on motions for a pre-hearing
conference in sufficient time to allow the conference to be
held and a pre-hearing Order issued within 3 business days
after the pre-hearing conference or no later than 7 days
before the hearing, whichever is earlier.

In exercising discretion under this provision, hearing officers shall
not unreasonably deny a request for a pre-hearing conference.
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The pre-hearing conference is not to be used in lieu of a resolution
session.

5. To ensure implementation of this section, the SEA shall ensure that
there are sufficient hearing officers to accommodate reasonable
requests for pre-hearing conferences and that hearing officers are
assigned to cases in a timely manner.

6. Action taken at the pre-hearing conference shall be on the record.

7. A written request to reschedule a pre-hearing conference must
contain a statement that all parties have been consulted or the
reason why all parties were not consulted and list any objection and
shall set forth three alternate dates and times for rescheduling the
conference. Unless consented to by the parties, continuances shall
not be granted without a showing of good cause.

§400 DUE PROCESS HEARING

§ 400.1 Scheduling the Hearing

A. If the LEA has not resolved the due process complaint to the satisfaction
of the parents within thirty (30) days of the receipt of the due process
complaint, the due process hearing must occur.

B. The timeline for issuing a final hearing officer’'s determination begins at the
expiration of this 30-day period. Pursuant to federal law, not later than 45
days after the expiration of the 30 day resolution period:

1. A final hearing decision shall be issued by the hearing officer; and
2. A copy of the decision shall be faxed when possible and otherwise
is mailed to each of the parties.

C. Exceptions:

1. Waiver of the 30-day resolution period. The parties may jointly
waive the resolution session. When the parties have jointly agreed
to waive the Resolution Session, the due process hearing will be
set for an expedited hearing, not later than 20 days following the
date of the waiver.
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2. OGC determination that settlement discussions not productive. If
the resolution session was unsuccessful, as soon as the OGC
determines that further settlement discussions would not be
productive, the OGC is obligated to immediately notify the SHO to
schedule the case for hearing.

D. General Procedures
1. The Student Hearing Office and the parties shall work reasonably in

scheduling the case for a hearing. The date and time of the due
process hearing may be set during a pre-hearing scheduling
conference at the discretion of the Impartial Hearing Officer
assigned to preside over the case. However, if the date of the
hearing is not set during a pre-hearing scheduling conference, the
following general guidelines shall apply:

a. Upon notification that the due process complaint has not
been resolved, (SHO will receive a Due Process Complaint
Disposition Form), upon request by mutual agreement of the
parties, or upon the expiration of the 30 day resolution
period, whichever occurs first, the SHO Hearing Coordinator
will schedule the matter for a due process hearing.

b. The complaining party may indicate on the Due Process
Complaint Form the estimated amount of time that will be
needed for the hearing. All hearings will be scheduled for
two hours unless a party requests otherwise. Unless the
requesting party agrees to a modification of their request for
a particular time allotment, only Hearing Officers may deny
or modify a party’s request to alter the time allotted for a
hearing. If the Student Hearing Office has good cause to
believe the time request is unreasonable, the matter shall
immediately be referred to the Chief Hearing Officer who
shall convene a pre-hearing conference call with the parties’
counsel within 3 business days for the purpose of scheduling
the hearing and establishing the time allotment. Hearing
Officers may deny or modify a party’s request to alter the
time only after allowing the requesting party an opportunity
to be heard about the reason for the request, and may grant
such request only after allowing the opposing party an
opportunity to be heard.
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The parent, or the parent's attorney if the parent is
represented by legal counsel, will be contacted and
requested to provide 3 available days for scheduling the
hearing, and the amount of time needed for the hearing. At
this time, the complaining party is required to notify the SHO
if the case will require more than 2 hours for the hearing.

The SHO will make every effort to schedule the hearing on
one of the requested dates if one of the dates is available. If
one of the 3 (three) dates is available, a Notice of Hearing
will be sent by fax to every party/counsel who has a fax and
by mail to any party/counsel who does not have a fax.

If none of the 3 dates are available, and if a date and time
has not otherwise been determined by a pre-hearing
conference, SHO will propose the next available open
hearing date and shall issue a Provisional Notice of Hearing
to the parties.

If any party objects to the provisional hearing date selected
by the Hearing Coordinator, and no other date is agreed to
between the parties, the matter will be referred to an
Impartial Hearing Officer for a telephone pre-hearing
conference, and the hearing officer shall render a final
decision on the date and time of the hearing. Oral requests
for a continuance will be ruled upon during the
teleconference.

2. When the parties have jointly agreed to waive the Resolution
Session, the due process hearing will be set for an expedited
hearing, not later than 20 calendar days following the date of
waiver. See § 1007 for the procedures that govern expedited
hearings.

3. Not less than 10 business days before the hearing, the SHO will
notify the parties of the hearing officer assigned to the case. This
does not preclude the substitution of another hearing officer after
the notice of the assignment as a result of unexpected emergencies
or other exceptional circumstances.

Standard Operating Procedures
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§401 MOTIONS

A. A motion is a request that a Hearing Officer rule or make a decision on a
particular issue prior to or during a hearing. Pre-hearing motions are
normally heard by the presiding Hearing Officer, but may be heard by
another Hearing Officer for expediency.

B. The following are examples of issues that are appropriate for resolution
through a pre-hearing motion:

1. Whether good cause exists for continuance;

2. The child's stay-put placement pending resolution of the dispute;

3. Dismissal of a party or parties to the hearing;

4. Recusal of the Hearing Officer;

5. Clarification of the issues in dispute;

6. Consolidation of multiple cases into one hearing.

C. Procedures for Filing Motions:

1. A party may obtain a ruling on a pre-hearing issue by submitting a
motion in writing to the presiding Hearing Officer (with a copy to the
Student Hearing Office).

2. A copy of the motion must be simultaneously faxed when the party
or counsel has a fax machine and otherwise mailed to all other
parties. A certificate of service must be attached to the motion
verifying that all other parties, or, if represented, their attorney of
record, have been served with a copy of the motion. Failure to
timely serve the motion to all other parties may result in denial of
the motion or scheduling of a contested hearing on the motion at
the discretion of the Hearing Officer.

3. The party making the motion must set forth the specific facts
supporting the motion and attach supporting affidavits, declarations
or documents when appropriate.

4. All motions must be filed no later than the 5-day deadline for

disclosing evidence and witnesses. Any motion filed after that date
shall be considered untimely, and may be denied at the discretion
of the Hearing Officer without further consideration. This rule does
not limit the Hearing Officer’s discretion to grant a motion filed after
the 5-day disclosure deadline upon a showing of good cause by the
party for the late filing.
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5. Any party wishing to respond to or oppose the motion shall file and
serve by fax or mail as specified in 2 above a written response no
later than 3 business days from the date the motion is filed with the
Student Hearing Office or with the Hearing Officer if one has been
assigned. Responses contesting facts shall so state and supply
supporting affidavits, declarations or documents as appropriate.
Failure to timely respond may be taken as concession of the
motion. Failure to timely serve the response motion to all other
parties may result in granting of the motion or scheduling of a
contested hearing on the motion at the discretion of the Hearing
Officer.

6. Requests that require an immediate ruling may be directed to the
Chief Hearing Officer at any time prior to the appointment of the
hearing officer who will be assigned to preside over the case, or at
the pre-hearing conference. No motion shall be decided before the
time periods specified above have passed. Hearing officers shall be
cognizant of timelines when considering motions and shall decide
motions so as not to delay hearings or necessitate requests for
continuances.

7. If the parties disagree as to the facts relating to the motion, and
both parties have supported their positions with appropriate
affidavits, declarations, or documents, if necessary, the Hearing
Officer may convene a pre-hearing conference to receive sworn
testimony related to the disputed facts, or delay ruling on the
motion until the hearing convenes to allow the parties to provide
evidence relating to the disputed facts. In ruling on disputed facts,
the Hearing Officer will not rely solely on statements made by an
attorney or advocate representing a party.

§402 CONTINUANCES

It is the policy of the Student Hearing Office to render final hearing
decisions within all stated federal and local rules. Continuances often cause
unreasonable delays in the resolution or development of an appropriate
educational plan for the student. The SHO discourages the use of continuances;
the granting of an extension of time to render the final hearing decision is
prohibited in the absence of good cause.

A. Continuance defined
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A continuance is a request by one or more of the parties that a
scheduled hearing, pre-hearing conference, or other event be
rescheduled to a later date, and may request an extension of time
for issuance of the final hearing officer's determination be granted.
A party may only request a continuance for "good cause." In
determining whether good cause exists for a continuance, the
Hearing Officer will consider the facts supporting the request for the
continuance, prior rulings, and the legal mandate for prompt
resolution of special education disputes. The Hearing Officer may
require documentation prior to granting a continuance request and
an extension of time to issue a final determination.

Pursuant to the Blackman/Jones Consent Decree, there is a
rebuttable presumption that good cause does not exist for a
continuance sought by DCPS for any of the following reasons:

a. Unavailability of DCPS witnesses or counsel, unless DCPS
has made a diligent effort to have such persons appeatr;

b. Hearing officer unavailability, unless SHO has made a
diligent effort to have such persons appear;

C. The SHO’s or Hearing Officer's decision to allot a different
amount of time from that requested by the parent;

d. The SHO'’s failure to secure adequate physical space for the
hearing, unless SHO made a diligent effort to schedule
reasonable space under the circumstances known to them at
the time of the hearing;

e. SHO failure to transmit in a timely manner those notices and
documents which it is responsible for distributing;

f. Late arrival of the Hearing Officer of DCPS attorney to the
scheduled hearing; or

g. SHO failure to provide the necessary recording equipment to
adequately capture the entire proceeding.

B. Procedures for Requesting a Continuance:

1.

A request or motion for a continuance shall be submitted to the
Student Hearing Office in writing. Only hearing officers can grant a
continuance of hearings that have already been set on the hearing
docket.

A copy of the request shall be provided simultaneously to all other
parties by facsimile if the party or counsel has a facsimile. If the
other party does not have a facsimile the requesting party shall call
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the other party or counsel and leave a voice mail message or leave
a message with a responsible adult over the age of 18 and also
mail a copy of the request. The requesting party shall make diligent
efforts to confer with all other parties or counsel to seek agreement
with the continuance. |If the parties agree to a continuance, the
agreed motion or request should be filed with the Student Hearing
Office. In general, the parties’ agreement to a continuance
constitutes “good cause” to reschedule the hearing to another date
and to extend the deadline for issuance of a final determination.

A certificate of service must be attached to the request or motion
verifying that all other parties have been served and/or notified as
provided above. Unless good cause is shown, failure to provide
timely notice of the motion to all other parties shall result in denial
of the motion or scheduling of a hearing on the motion at the
discretion of the hearing officer.

Parties opposed to a continuance must submit a written objection to
the continuance within 3 business days of the date the motion is
filed with the Student Hearing Office and serve same or provide
notice as provided for in 2 above.

All requests or motions for a continuance shall be submitted and
filed no later than the 5-day deadline set for disclosing witnesses
and evidence. Any request or motion for a continuance made or
filed after that date shall be considered untimely, and may be
denied at the discretion of the Hearing Officer without further
consideration. This does not prohibit the Hearing Officer from
granting a continuance submitted or requested after the 5-day
disclosure deadline upon a showing of good cause by the party for
the late request.

a. Exception. This rule imposing a deadline for filing a request
or motion for a continuance does not apply to a request or
motion that is based upon the unavailability of the student,
the student’s parent or guardian. Such requests or motions
shall be considered timely filed even if filed after the
disclosure deadline.

The Chief Hearing Officer shall rule on all requests or motions for a

continuance unless the case has already been assigned to another
Hearing Officer.
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7. Until a ruling has been made on the continuance request, the
parties should be prepared to proceed on the date and time for
hearing indicated on the Notice of Hearing.

8. A Hearing Officer must rule upon all continuance requests within 5
business days of the request or sooner, if practicable. To comply
with this provision, the Hearing Officer must issue a written
determination whether to grant or deny the continuance stating the
basis for the decision, including whether good cause was found. If
the factual circumstances relating to the continuance are in dispute,
the Hearing Officer may ask the parties to submit declarations,
affidavits or other evidence, including witness testimony, which may
be taken by telephone.

9. When the Hearing Officer grants the request, the hearing shall be
rescheduled and the 45-day time limit will be extended for the
duration of the continuance. The case must be reset to a date
certain, with notice to all counsel and unrepresented parties, and
the final hearing decision must be issued within the extended
timelines.

10.  No more than one (1) continuance per side shall be granted in any
case unless the Chief Hearing Officer grants another continuance
based on exceptional circumstances. All continuances shall be
limited to ten (10) days, except by the agreement of the parties, or if
the applicable Hearing Officer orders otherwise after review.

a. Continuance granted. The Hearing Officer shall issue an
Order confirming that the continuance was granted and
provide the parties with notice of the new hearing date. The
order shall identify (1) the good cause grounds for granting
the extension of time, and (2) the new date for the hearing.
The extension of time for issuance of the final hearing
determination will only be for the number of days covered by
the extension. No open-ended continuance requests will be
granted or allowed unless good cause is shown or the
parties agree.

b. Continuance denied. If the continuance request is denied,
the hearing will proceed as scheduled and the original
deadline for issuance of a final determination will apply.

11. Recessing a Hearing From Day to Day. If a hearing cannot be
concluded within the time allotted for the hearing, and the case
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12.

13.

needs to be recessed from day to day, the hearing will be
reconvened as soon as reasonably possible, but in no event shall
the case be recessed for more than ten (10) business days, except
upon the mutual agreement of the parties, or upon the finding of
good cause for a longer delay. The deadline for the issuance of the
final hearing decision will be extended only for the duration of the
recess period.

No continuance for DCPS failure to attempt Resolution
Session, In the absence of agreement of the parties, if DCPS fails
to make any attempt to schedule a Resolution Session within the
statutory fifteen (15) days, DCPS shall not be granted a
continuance of the due process hearing, except under exceptional
circumstances. The failure to notice and conduct a Resolution
Session shall not constitute an exceptional circumstance.

Expedited Hearings. No continuance shall be granted on any
case set for an expedited hearing unless the party was not
consulted regarding the date or the parties agree. Where parties
have no counsel a hearing officer must determine if the pro se
parent’'s assent is knowing and willing.

§ 500 PREPARING FOR THE HEARING

In preparing for a hearing, a party must not only determine what issues need to
be addressed by the Hearing Officer but also arrange to provide evidence to support the
party's position on those issues during the hearing.

A. Five (5) Day Disclosure Rule.

1.

At least five business days prior to a scheduled due process
hearing, each party must disclose and provide to all other parties
and the Student Hearing Office copies of all evidence which the
party intends to use at the hearing. This rule requires specific
disclosure of:

a. All documents and tangible things the party wants admitted
into evidence for the Hearing Officer to consider;

b. The names, addresses, and telephone numbers of all
witnesses the party intends to call to testify during the
hearing; and
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C. All  evaluations completed by that date and
recommendations based upon the offering party’s
evaluations that the party intends to use at the hearing.

2. A party who does not receive adequate prior disclosure of evidence
may ask the Hearing Officer to exclude the evidence from the
hearing. It is within the discretion of the Hearing Officer to
determine whether the evidence will be excluded.

§ 600 THE HEARING OFFICER

§ 600.1 Authority and Responsibilities

The Hearing Officer has the authority and responsibility to conduct the hearing
with integrity and dignity; ensure the rights of all parties are protected; rule on
procedural matters; take actions necessary to complete the hearing in an efficient and
expeditious manner; to be fair and impartial, and to render a final independent
administrative decision. The Hearing Officer has additional specific authority to:

1. Administer oaths or affirmations and question a witness on the record.

2. With the consent of all parties to the hearing, request that conflicting
experts discuss an issue with each other while on the record.

3. Visit the proposed placement site when the physical attributes of the site
are at issue.

4, Call a witness to testify at the hearing if all parties to the hearing consent

to the witness giving testimony, or if the hearing is continued for at least
five days prior to the witness testifying.

5. Order that an impartial assessment of the child be conducted (the cost of
which will be paid by the school system).
6. Restrict the number of witnesses and limit the length of their testimony,

provided such limitations do not prohibit a party from introducing relevant
material and competent evidence.

7. Ask questions of counsel and parties in order to fully develop an
appropriate record.

Hearing Officers have discretion in managing a due process hearing. Hearing
Officers may have individualized procedures or rules concerning the handling of
documents, exhibits, witnesses and the like. Such preferences shall be expressed in
writing and made available upon request by the Student Hearing Office, and posted with
timely updates on the DCPS website.

§ 600.2 Qualifications of Hearing Officers
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Impartial special education hearing officers are not employees of the DC Public
Schools. They are private attorneys who have qualified to serve as hearing officers and
who have executed a contract with the DC Public Schools for that purpose. The
Student Hearing Office will assign impartial Hearing Officers to cases on a rotating
basis. Hearing Officers are selected based on their academic achievement, background
in special education and special education law, professional experience, writing ability,
and personal qualities. All Hearing Officers are members in good standing of the District
of Columbia Bar, have at least five years of active legal experience as an attorney, and
have received special training in conducting administrative hearings. Hearing Officers
also receive training in special education laws, regulations, procedures, and programs.

The Student Hearing Office shall also maintain a statement of the qualifications
of each person who serves as a Hearing Officer and make it available to the public
without charge or undue delay upon request.

To ensure impartiality, every Hearing Officer is held to the American Bar
Association's Code of Judicial Conduct. Additionally, no Hearing Officer may be
employed by DCPS or any agency or organization involved with the care or education of
the child in the case, have any other professional or personal interest that would conflict
with his or her objectivity in the hearing, or have a prior involvement with the child. A
person who otherwise qualifies to conduct a hearing is not an employee of DCPS solely
because he or she is paid by DCPS to serve as a Hearing Officer. Additionally, a
Hearing Officer may not be employed by or represent schools or parents in any manner
in any jurisdiction, nor be an employee of any parent rights or disability rights agency or
organization. A Hearing Officer must decline an assignment or ask to be recused as
soon as a conflict is known .

8 600.3 Ex Parte Communications Prohibited

A Hearing Officer may not communicate with either party or counsel about
substantive matters in the case without the knowledge and/or participation of the other
party(ies) or counsel when the party is represented. This prohibition does not include
communication regarding scheduling. If an unrepresented parent is uncertain about
what matters may or may not be discussed, they may ask the Hearing Officer what is
appropriate. Especially when a parent or student is not represented, a Hearing Officer
shall, to the extent possible, without becoming an advocate, assist the unrepresented
party in developing the record. Counsel seeking clarification from a Hearing Officer shall
always involve the other party’s/parties’ counsel.

§ 600.4 Disqualification of Hearing Officer
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The Student Hearing Office shall ensure that the Hearing Officer assigned to a
particular hearing is fair and impartial. The Hearing Officer shall disqualify him/herself
from presiding over any case in which the Hearing Officer has a personal or
professional interest which might conflict with the Hearing Officer's objectivity in the
hearing. If a Hearing Officer is recused, the Student Hearing Office shall appoint
another Hearing Officer as a replacement.

A. PROCEDURES FOR DISQUALIFYING A HEARING OFFICER

1.

Any party to a hearing may challenge the assignment of a particular
Hearing Officer. If any party to the hearing objects to the assigned
Hearing Officer based on conflict of interest, bias or other reason,
the objection shall be presented to the Hearing Officer in writing not
less than five (5) business days prior to the date of the hearing.

If any party to the hearing objects to the participation of the
assigned Hearing Officer for any reason except bias after the five-
day disclosure, the Hearing Officer shall use discretion in
determining whether to disqualify him/herself from the proceedings.
The Hearing Officer assignment will be changed if the Hearing
Officer agrees.

The Hearing Officer shall issue a written ruling on any objection to
their participation. The written objection of any party to the
participation of the Hearing Officer and the subsequent written
ruling by the Hearing Officer shall preserve the issue for appellate
review.

No objection to the participation of a Hearing Officer shall be raised
for the first time at the hearing itself, unless the grounds for such
objection first became known after the deadline for filing the request
for recusal or at the time of the hearing.

All requests for recusal based on allegations of bias shall be
reviewed by the Director of the SHO or an impartial and
independent person, designated by the Director of the SHO, who
meets the qualifications required for a hearing officer outlined
above. In the event that the allegation of bias is substantiated, or
upon a determination that it is in the best interests of the student
and the parties, the Student Hearing Office shall assign a different
Hearing Officer to the case within 2 business days.
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§ 700 HELPFUL INFORMATION ABOUT
ADMINISTRATIVE HEARINGS

§700.1 General Information

Hearings will normally be held during regular business hours. Hearings may be
scheduled outside regular business hours upon request. Hearings will not be scheduled
on weekends or holidays without the consent of all parties. An impartial Hearing Officer
assigned by the Student Hearing Office on a rotating basis will conduct the hearing.

§ 700.2 Purpose

The purpose of the hearing is to allow all parties to present evidence supporting
their positions and to explain to the Hearing Officer why they believe they should prevail
on the issues in the hearing.

§ 700.3 Failure to Appear

If the party who requested the hearing (complainant) does not appear at the
hearing, the hearing may be dismissed by the Hearing Officer. If the party who did not
request the hearing (respondent) does not attend the hearing, the hearing may proceed
without that party and a decision will be rendered based upon the evidence presented
during the hearing. If for some unexpected reason, a Hearing Officer is absent from a
scheduled hearing, the Student Hearing Office will expedite a rescheduling by either
rescheduling the hearing for the next available date or assigning another Hearing
Officer who can hear the case sooner than the next available date.

§ 700.4 Conducting the Hearing

The hearing is not governed by formal rules of procedure or evidence. The
Hearing Officer will attempt to ensure that all parties have an adequate opportunity to
present their cases. Although less formal than a court trial, the hearing will proceed in
an orderly fashion. Timeliness is important. Unjustified delays that prevent hearings
from starting on time should be avoided. Hearing Officers may take such delays into
consideration in determining how to proceed on a case by case basis, considering the
equities of the circumstances.
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At the beginning of the hearing, the Hearing Officer turns on a recorder to make a
record of the hearing and, after identifying the case and the parties for the record, briefly
explains how the hearing will proceed. The Hearing Officer then usually clarifies the
issues to be decided by discussing the case with the parties (and reviews the pre-
hearing conference stipulations). If the recorder malfunctions during the hearing, the
proceedings must be stopped and an attempt made to remedy the situation. If the
problem cannot be solved, the hearing must be continued until such time when proper
recording equipment is available. The Student Hearing Office shall ensure that all
equipment is in good working order.

The Hearing Officer will ask the parties whether they have discussed settlement
of the case. At the parties’ request, the Hearing Officer will provide the parties an
opportunity to discuss settlement off the record or to request a mediator, if desired. The
Hearing Officer will ask whether there are preliminary issues, then will rule on accepting
into evidence the documents that the parties have presented. The Hearing officer will
determine the order in which the witnesses will be presented.

Once preliminary matters are completed, the parties are generally given an
opportunity to make opening statements. Opening statements should provide the
Hearing Officer with a brief summary of the parties' positions on the issues for hearing.
Following opening statements, the party presenting first will call its witnesses. Oral
evidence may be taken only after oath or affirmation and may be provided via
telephone. In cases where oral evidence is provided via telephone, the hearing officer
shall use appropriate measures to ensure that the circumstance for the taking of that
testimony are fair, appropriate, and designed to ensure accuracy and credibility. For
example, a hearing officer may ask a witness testifying by telephone to state on the
record, under oath, whether anyone else is present in the room from which he or she is
giving testimony by telephone and if so, allow the other party to object.

After one party has presented its witnesses and other evidence, the other
party(ies) will call its (their) witnesses. Each party will be given an opportunity to ask
guestions of the other parties’ witnesses, and the Hearing Officer may also ask
guestions of the witnesses. The length of the due process hearing can vary, but the
hearing officer shall run the hearing efficiently.

At the end of the hearing, each party is allowed to make a closing statement. The
Hearing Officer may ask the parties to make oral closing statements, or if necessary
because of the complexity of the issues, submit them in writing after the hearing. The
Hearing Officer may also continue the hearing to request written briefs on particular
legal issues and schedule additional oral argument, if necessary. No request for written
closing statements or briefs shall be grounds for extending the timeline for issuing a
hearing decision without the express consent of the parties/counsel. After closing
statements are presented, the hearing record is closed. The Hearing Officer then has up
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to 10 days to prepare a written decision, unless a decision is due sooner, which will be
provided to the Student Hearing Office for distribution to all parties.

§ 700.5 Burden of Proof

As of June 30, 2006, DCPS Board of Education policy regarding the burden of
proof was amended (53 DCR 5249 (June 30, 2006)). The revised rule shall apply to all
hearing requests filed on or after Monday July 3, 2006.

§ 800

RIGHTS

§ 800.1 Rights of All Parties

All parties have the following rights:

1.

Right to representation. All parties have the right to be represented by
legal counsel, and to be accompanied and assisted by persons with
special knowledge or training related to the problems of disabled children.

Right to present evidence and argument. All parties have the right to call
witnesses and present written and other evidence that will help them
prove their cases. The will also be given the opportunity to argue the
merits of their cases.

Right to confront and cross-examine adverse witnesses. All parties have
the right to be present when witnesses testify against their positions and to
ask them questions concerning their views.

Right to compel the presence of witnesses. It is the responsibility of the
party seeking relief to secure the presence of their withesses for due
process hearings by serving the witness with a Notice to Appear or other
form of notification. Only if a relevant witness refuses to appear at the
hearing voluntarily, the party requesting the witness has the right to
request the hearing officer to issue a “Notice to Appear” to the requested
party. Any Notice to Appear shall be issued by the Chief Hearing Officer
and shall be served by the party requesting the Notice.

Procedures:
a. The party should complete and file a Notice to Appear no later than
fourteen (14) calendar days prior to the date of the scheduled
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hearing. A copy of the Notice must be served on all counsel of
record.

b. The Notice to Appear must specifically identify the witness or
witnesses who are the subjects of the Notice, and must state the
relevance of the requested testimony to the pending case.

C. The Notice to Appear shall be signed and issued by the Chief
Hearing Officer within two (2) business days. [A]ny opposing party
has a right to request that the hearing officer withdraw or quash the
Notice to Appear.

d. Service. It is the responsibility of the requesting party to serve the
Notice to Appear. The Notice to Appear must be served by
delivering a copy to the witness by certified mail, fax transmission,
or hand delivery. If the witness is a party, or an employee of a
party, the Notice to Appear shall be served on the witness’ attorney
of record.

e. Proof of Service. Proof of service must be made by filing a
statement by the person who made the service stating the date,
time, and manner of service, and the name of the person served.

5. Right to a record of the hearing. The Hearing Officer shall make an
electronic record of the hearing. The Student Hearing Office shall maintain
the electronic record at all times, including during recesses to new dates,
and make it available for review by any party upon request. The parties
have a right to a written or electronic copy of the electronic recording at no
cost. A copy of the electronic recording will be provided within 5 (five)
business days of the request. A transcript will be provided within 30 (thirty)
calendar days of the request.

6. Right to written finding of fact and decision. The Hearing Officer must
prepare a written decision setting forth his or her findings of fact, analysis
of the law, and final order. Copies of the decision will be provided to the
parties by the Student Hearing Office.

7. Right to prohibit the introduction of surprise evidence. The Hearing Officer
may prohibit the introduction of any evidence at the hearing that has not
been disclosed to all parties at least five (5) business days before the
hearing. This includes all evaluations and recommendations based upon
those evaluations that the party intends to use at the hearing
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8. Right to request the exclusion of withesses. A party may ask the Hearing
Officer to order the prospective withesses to remain outside the hearing
room while other witnesses are testifying. The hearing officer shall have
the discretion to rule on a motion by either party to allow expert withesses,
who offer opinion testimony (based on their understanding of the facts) to
remain in the hearing room while other witnesses are testifying. A party
making such a motion shall support it with reference to legal authority and
the facts of the particular case.

9. Right to an interpreter. If the primary language of a party is other than
English, an interpreter will be provided by the Student Hearing Office
without charge. It is important that the parties notify the Student Hearing
Office at least 10 days before the hearing when an interpreter is needed.
In such circumstances, the party whose primary language is other than
English shall also have a right to have their own interpreter present for
confidential communications with their counsel. Neither DCPS nor the
Student Hearing Office shall be required to pay for this interpreter. When
an interpreter is present, the hearing officer will allow time for a verbatim
oral interpretation of all statements and all testimony at the hearing,
stopping every two to three sentences to allow for such interpretation.
The Student Hearing Office, all parties and the Hearing Officer shall plan
for the hearing with the recognition that this process requires
approximately twice the amount of time that would otherwise be needed
for the hearing

§ 800.2 Special Rights of Parents

The law also provides the following special rights of parents in addition to the
rights set out above:

1. Right to examine pupil records. Parents have the right to examine all
records maintained by the school that are related to their child. Parents
should call or write their individual LEA or school(s) to request access to
pupil records. Parents may authorize counsel, advocates, investigators or
other individuals to review and obtain copies of their children’s records.

2. Right to a public hearing. Parents have the right to elect to have a hearing
closed to the public or to allow members of the public to attend the
hearing.

3. Right to have the child present at the hearing. Parents have the right to
have the child involved in the dispute present at the hearing.
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4. Right to a written verbatim transcript of the hearing. If a parent wishes to
have an electronic copy or written verbatim transcript of the hearing, the
parent or parent’s counsel should submit a request in writing to the
Student Hearing Office. There is no cost to the parent(s) or their counsel.

§ 900 PRACTICE OF LAW

All attorneys and other persons who appear for the purpose of providing legal
representation on behalf of a party must be licensed and in good standing to practice
law in the District of Columbia. This provision is not intended to exclude law students
who are working under the appropriate supervision of a licensed attorney.

§ 1000 ATTORNEYS AND ATTORNEYS FEES

All parties have the right to be represented at all stages of the hearing process by
an attorney of their choosing. This does not mean that DCPS must pay for the parent's
attorney. Parents may be entitled to have costs of attorney's fees reimbursed if they
prevail as a consequence of initiating a due process hearing. A court of competent
jurisdiction, in its discretion, may award reasonable attorney's fees to the parent(s) of a
child who is the prevailing party. The Student Hearing Office will provide all parties, if
requested, with a list of local persons and organizations that can provide free or low
cost representation, and this list shall be posted on the DCPS website and updated
regularly. No referral to any public or private attorney, law firm, or legal service provider
shall constitute an endorsement, representation, warranty, or guarantee by DCPS, the
government of the District of Columbia, or the Student Hearing Office about the quality
of the legal work or services provided by the attorney, law firm, or legal service provider.

§ 1001 EVIDENCE

Evidence is anything that helps a party prove a fact that is necessary for that
party to prevail in the hearing. Common forms of evidence include testimony of
witnesses, including the parent's own testimony, and documents. Often, many
documents in the child's educational record are put into evidence.
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All witnesses must give testimony under oath if their testimony is to be used as
evidence in the hearing. The Hearing Officer will give the affirmation or oath whether the
matter is being heard by telephone or in person during a hearing. When there is a
dispute as to what the facts are, the parties will need to present evidence or witnesses
who have direct knowledge of the facts.

To enter documents into evidence, the party must present documents to the
Hearing Officer and ask that they be put into evidence. Normally this is done at the
beginning of the hearing. As indicated above, all parties must provide copies of the
documents they wish to offer as evidence to the other party(ies) at least five business
days prior to the hearing.

Documentary evidence is often cumbersome, and dealing with it in the hearing
can be confusing and time-consuming. To avoid this problem, each party should
logically organize its own documents. All parties should also bring an extra copy of their
evidence in a folder for use by witnesses.

Parties wishing to call withesses should request their presence by contacting him
or her to come to the hearing voluntarily. Parents wishing to call a witness who is an
employee of the LEA should follow the procedures in § 800.1.4.

8 1002 OUTCOMES
§ 1002.1 Settlement

It is the policy of the DC Public Schools to encourage resolution of disputes in
special education through negotiation and other alternative dispute devices. The
resolution process and mediation may prevent future costs to all participants by
establishing a partnership between parents and educators, thereby protecting the
cooperative relationship between them. Together, the parent(s) and the school system
may reach an agreement, thus eliminating the need for a due process hearing or any
other resolution action. The Hearing Officer has authority to dismiss a hearing when
informed by the parties that the case has been settled (other than those that have been
formally mediated), and may, if requested, incorporate the terms of an agreement into
an Order with consent of both parties. Settlement negotiations are confidential and
details of such shall not be brought to the attention of the Hearing Officer if the hearing
goes forward.

8 1002.2 Dismissal

The Hearing Officer shall dismiss the case if he/she determines that a hearing
has been initiated for reasons other than those under the Hearing Officer’s jurisdiction
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or authority to resolve under IDEA. The Hearing Officer will have a maximum of 10 days
from the date of the hearing to issue an Order of Dismissal, noting the reason for
dismissal of the hearing.

§ 1002.3 Withdrawal

If the party requesting the hearing decides it does not want to proceed to hearing,
that party shall inform the Student Hearing Office and the other party(ies) in writing of
the decision to withdraw at the earliest opportunity. If the party requesting the hearing
wishes to withdraw the case after the hearing has begun and testimony has been heard,
the party shall make a motion to the presiding Hearing Officer. It is within the discretion
of the Hearing Officer whether to grant the withdrawal with or without prejudice.

§ 1003 THE HEARING OFFICER’S DETERMINATION

The final decision of the Hearing Officer in the case is formalized in a document
referred to as the Hearing Officer's Determination (HOD). The decision must include
the identity of the parties, the final determination, and appeal rights. The Hearing
Officer's Determination must also include findings of fact and conclusions of law; identify
who prevailed on what issue; and specify what the school system, the parent(s), and the
child are expected to do to carry out the decision.

The decision of the Hearing Officer shall be based solely upon the oral and
written evidence presented at the hearing and any other additional written documents
requested by the Hearing Officer prior to closing arguments.

Except as provided in this Standard Operating Procedures Manual or in the
Blackman/Jones Consent Decree, the final decision must be signed, dated, and issued
within 10 days following the hearing and no more than seventy-five (75) days following
the request for hearing (subject to any extensions requested by a party and granted by
the Hearing Officer). A final decision must be in writing and must include findings of fact
and conclusions of law separately stated. Findings of fact must be based solely on the
evidence presented at the hearing. The Hearing Officer may at his or her discretion
render his or her decision orally at the conclusion of the hearing, to be followed by the
written final decision. The Hearing Officer’s final decision is considered "issued" on the
date that the Student Hearing Office transmits the decision of the Hearing Officer to the
parties by Certified Mail/Return Receipt Requested, in person, or by facsimile. All final
decisions received from the Hearing Officer and arriving in the Student Hearing Office
prior to 3:00 p.m. on a regular business day will be transmitted to the parties that day;
all final decisions received after 3:00 p.m. on a regular business day will be transmitted
the next business day.
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The Student Hearing Office will transmit the Hearing Officer's Determination to all
parties as near-simultaneously as possible and will not disclose the content of any
Hearing Officer's Determination to any party prior to the dissemination of the decision
to all parties. Specifically, the Student Hearing Office will distribute a copy of the
Hearing Officer's Determination to: (1) the Superintendent or Director of the LEA or their
representative, (2) the child's parent or representative, and (3) the student (if greater
than 18 years of age). The Student Hearing Office and the Hearing Officer will retain a
copy of the final decision and maintain a record of the transmittal (fax confirmation,
signature of personal delivery, and/or certified mail receipt). After deleting personally
identifiable information from the Hearing Officer's Determination, the Student Hearing
Office shall make the findings and decisions available to the public by publication or at a
reasonable cost and within 30 days of issuance.

§ 1004 FINAL DECISION AND RIGHT OF APPEAL

The decision issued by the Hearing Officer is final, except that any party
aggrieved by the findings and decision of the Hearing Officer shall have 90 days from
the date of the decision of the hearing officer to file a civil action with respect to the
issues presented at the due process hearing in a district court of the United States or a
District of Columbia court of competent jurisdiction, as provided in 20 U.S.C. §
1415(i)(2).

§ 1005 RECONSIDERATION OF HEARING DECISION

Reconsideration of a hearing decision may be granted on the timely filing of a
motion for reconsideration.

Any motion for reconsideration must be filed within ten (10) days of the date of
the Order is issued. The hearing officer shall afford the opposing party or parties an
opportunity to respond prior to granting the motion. No response to a motion for
reconsideration is required unless ordered by the Hearing Officer, which order shall
specify the deadline for filing of a response.

Unless otherwise ordered by the hearing officer, the filing of a motion for
reconsideration shall not stay the effectiveness of the order. The filing of a motion for
reconsideration on a final order, if such motion is timely filed, the order shall not be
deemed final for purposes of judicial review until the motion is ruled upon by the
Hearing Officer or is denied by operation of law.

A motion for reconsideration shall be deemed denied by operation of law if the
Hearing Officer has not ruled upon the motion within thirty (30) days of the date that the
motion is filed with the Student Hearing Office.
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If a motion for reconsideration is granted, the Hearing Officer may reopen the
record in the matter, amend the findings of fact and conclusions of law, correct errors or
mistakes, or make new findings of fact, conclusions of law, and issue a new order.

§ 1006 HEARING RECORD AND TRANSCRIPTS

After the hearing and all other legal proceedings have been completed, the
Hearing Officer shall deliver all documents (which constitute the complete record of the
due process hearing) to the Student Hearing Office. The following items shall constitute
the hearing record:

a. All documents and tangible things submitted to the Hearing Officer during the
hearing, whether or not formally admitted into evidence, along with an index of
exhibits admitted,;

b. All correspondence and pleadings filed with the Student Hearing Office (exhibits,
letters, pleadings, files or orders); and

c. All Interim Orders and the Hearing Officer’'s Determinations.

In addition, the Student Hearing Office and/or the Hearing Officer shall complete
a "Certification of Record" to certify that the above listed documents itemize the entire
record. The original Certification of Record will be provided to and retained by the
Student Hearing Office along with the record.

§ 1007 REQUESTING A TRANSCRIPT

Unless a court reporter is used, the Hearing Officer will make an electronic
record of the hearing which will be maintained by the Student Hearing Office. Any party
to the hearing may request a copy of the hearing audio tape or a verbatim written
transcript of the hearing by submitting a request in writing to the Student Hearing Office.
The parent has a right to a written or electronic copy of the record at no cost to the
parent. A copy of the audio tape of the hearing will be provided within 5 business days
of the request.

39

Standard Operating Procedures
Special Education Student Hearings and Appeals
Effective June 30, 2006



§ 1008 EXPEDITED DUE PROCESS HEARING

(A.) Special Rule for Expedited Due Process Hearings

A due process complaint involving a request for an expedited hearing shall be
governed by the same rules as are applicable to due process hearings generally.
Special education law authorizes certain issues be heard in an expedited time frame.
Expedited hearings generally are required when the dispute is related to discipline,
including a proposal to expel a student.

(1.) An expedited hearing must occur within twenty (20) days after the hearing
is requested, and will result in a determination within ten (10) days after
the hearing.

(2.) Resolution Meeting. When an expedited hearing is requested, a resolution
meeting must occur within ten (10) days of the date the hearing is
requested, and the hearing must proceed unless the matter has been
resolved to the satisfaction of both parties within fifteen (15) days of the
receipt of the request for an expedited hearing.

(3.) Each party must disclose its list of prospective witnesses and documents
as specifically described in Rule 305 described in Rule 305 no later than
three (3) business days before the date of the hearing.

(4.) No continuances will be granted for expedited hearings unless the party
was not consulted regarding the date or the parties agree. Where parties
have no counsel a hearing officer must determine if the pro se parent’s
assent to the continuance is knowing and willing.

Section IV
CONCLUSION

It is the intent of the District of Columbia Public Schools, State Enforcement &
Investigation Division for Special Education Programs representing the State Education
Agency (SEA) in the execution of IDEA, to resolve all disputes related to special
education in as efficient and cooperative a manner as possible. DCPS also encourages
the use of mediation processes and other less formal dispute resolution options to the
maximum extent possible when a parent is dissatisfied with a decision, or lack thereof,
regarding identification, evaluation, the educational placement of a child, or the
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provisions of free appropriate public education. Any suggestions for improving this
handbook should be forwarded to the Student Hearing Office.
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APPENDIX

State Educational Agency for the District of Columbia
State Enforcement and Investigation Division (SEID)
Special Education Programs
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A.

Student Name:

Address:

Home School:

Due Process Complaint Notice

The form is used to give notice of a due process complaint to the District of Columbia Public
Schools, District of Columbia Public Charter Schools (DCPS or LEA) and/or parents with
respect to any matter relating to the identification, evaluation, or educational placement of a child
with a disability, or the provision of a free appropriate public education to that child. A party
may not have a due process hearing until the party, or the attorney representing the party,
files a due process complaint notice that meets the requirements of the Individuals with
Disabilities Education Improvement Act (IDEIA).

Parents initiating a complaint must provide a completed due process complaint form to the Local
Education Agency (“LEA”). For students in traditional public schools, non-public day school, or
residential treatment facility, notice to the LEA shall be provided to the Office of the General
Counsel, 825 N. Capitol St. NE, Washington, D.C. 20002, with a copy to the Student Hearing
Office. If a charter school is a named party, the due process complaint must be provided to the
principal or director of the charter school, with a copy to the Student Hearing Office.

Unless the other party agrees. the party requesting the due process hearing shall not be allowed to
raise issues at the due process hearing that are not raised in this Due Process Complaint Notice.
Therefore, please be thorough in providing the information requested.

Prior to the opportunity for an impartial due process hearing, the Local Educational Agency (LEA)
shall convene a meeting (called a “Resolution Session™) with the parent(s) unless the parent(s)
and the Local Educational Agency agree in writing to waive this meeting. You will be contacted
by a representative of the Local Educational Agency to schedule the meeting. The Student
Hearing Office does NOT schedule resolution sessions.

Mediation is also available to all parties as an alternative to a resolution meeting or a Due Process
Hearing.

Policies and Procedures governing due process hearings are contained in federal and local law and
the SHO SOP. You may obtain a copy of the SOP from the Student Hearing Office or any D.C.
Public or Charter School without cost. The SOP is also at the DCPS website.

INFORMATION ABOUT THE STUDENT:

Birth Date:

Present School of Attendance:
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Is this a charter school? (If yes, you must also provide a copy of this notice to the
charter school principal or director)
Parent/Guardian of the Student:

Address (if different from the student’s above):

Phone/Contact Number: Fax Number (if applicable):

B. Individual Making the Complaint/Request for Due Process Hearing:

Name:
Complete Address:
Phone: (h) (w) (Fax) (e-mail)

Relationship to the Student:

H Parent H Legal Guardian H Parent Surrogate
H Self/Student H Local Education Agency (LEA) [ Parent Advocate

C. Legal Representative/Attorney (if applicable):

Name:

Address:

Phone: (w) (Fax) (e-mail)

Will attorney / legal representative attend the resolution session? LlYes Ll No

D. Complaint Made Against (check all that apply):

[IDCPS school (name of the school if different from page one)

__|Charter school (name of the charter school if different from page one)

[ |Non-public school or residential treatment facility (name)
_|Parent

E. Resolution Session Between Parent and LEA:

I understand that it is my right to have a resolution session to resolve this complaint. I also understand that I may
voluntarily waive this right if I choose. (Note: All parties must agree to waive the resolution session to avoid
having this meeting.)
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[] I wish to waive the Resolution Session.

F. Mediation Process:

IDEA requires that any time a party requests a due process hearing, mediation should be offered at no cost to the
parent. Both parties can request mediation as an alternative to the Resolution Session. Mediation is also available
prior to a due process hearing, but mediation may not be used to deny or delay a parent’s right to a hearing on the
parent’s due process complaint. Please check all that apply:

H I am requesting mediation as an alternative to the resolution session meeting.
H I am requesting mediation services only.
U I do not wish to use a mediator at this time.

G. Facts and Reasons for the Complaint:

In accordance with the Individuals with Disabilities Education Improvement Act (IDEIA), please complete the
following questions. Provide complete details about all the facts supporting your claims. (You may attach
additional pages if needed):

1. What is the nature of the problem, including the facts relating to the problem, that will need to be
addressed at a Resolution Session meeting, a Mediation Conference, and/or a Due Process Hearing?

2. To the extent known to you at this time, how can this problem be resolved?

3. Issues presented:

H. Estimated amount of time needed for the hearing:
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Note: In the absence of a specified amount of time, the SHO schedules hearings in two hour blocks of time and
will allocate two hours to conduct the hearing. Please indicate if you believe more than two hours will be needed.

I. Accommodations and Assistance Needed:

Please list any special accommodations you may require for a Resolution Session Meeting/Mediation
Conference/Due Process Hearing.

Interpreter (please specify the type)
Special Communication (please describe the type)
Special Accommodations for Disability (please be specific)
Other

J. Waiver of Procedural Safeguards (Optional):

L] I (parent/guardian) waive receiving a copy of the procedural safeguards at this time. I understand that waiver of
this right is optional and not a requirement for filing this Complaint.

K. Requirement to Consider Compensatory Education:

If a hearing is held on a date that is past the date on which the Hearing Officer’s Determination was required
to be issued, there is a rebuttable presumption of harm and compensatory education must be an issue
considered by the Hearing Officer during the hearing.

L. Parent or Local Educational Agency Signature and Affirmation:

I affirm that the information provided on this form is true and correct.

Signature of Parent or Guardian Date

Signature of Representative of the Local Educational Agency Date
(if hearing requested by a LEA)

M. Signature of Attorney/ Legal Representative:

Legal Representative / Advocate Date

Mail, fax or deliver this complaint notice to:
State Enforcement and Investigation Division
For Special Education Programs (SEID)
Student Hearing Office (SHO)

825 North Capitol Street, NE, 8™ Floor
Washington, DC 20002

46

Standard Operating Procedures
Special Education Student Hearings and Appeals
Effective June 30, 2006



Fax number: 202/442-5556

STATE EDUCATION AGENCY
DISTRICT OF COLUMBIA PUBLIC SCHOOLS

In the matter of: N BEFORE A SPECIAL EDUCATION

§
§

Petitioner §
§ HEARING OFFICER

VS. §
§
§

Respondent § DC PUBLIC SCHOOLS

NOTICE TO APPEAR

To:

This is to notify you that you are required to appear and under oath to give testimony as a witness at the Special
Education Due Process Hearing in the above styled cause. The hearing is scheduled for:

Date:

Time:

Place: Special Education Student Hearing Office
825 North Capitol St., NE
8™ Floor

Washington, DC 20002

This Notice to Appear is issued under the authority of the Individuals with Disabilities Education Act, 20 U.S.C. §
1415(h)(2), 5 D.C.M.R. § 3031.1(b), and § 800.1(4), Student Hearing Office Standard Operating Procedures. Any party to a
special education administrative hearing has the right to present evidence and compel the attendance of witnesses who have
knowledge of relevant facts or whose opinions are important for reaching an appropriate disposition on the merits of this case.

The exact time of your testimony cannot be determined prior to the date of the hearing. Under the hearing rules please
be advised that you might be excluded from the hearing room prior to your testimony. You are welcome to bring reading material
or such other activities as you may need to pass the time while waiting.

Your appearance has been requested by:

Name:

Address
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Phone:

Signed this day of , 2006.

ATTORNEY

SPECIAL EDUCATION HEARING OFFICER

PROOF OF SERVICE

This will certify that a true and correct copy of this Notice to Appear was served on:

Name of witness:

Date:

Time:

Manner of Service:
Certified mail, return receipt requested

Fax transmission

Hand delivery

By:

(Person executing service)

Date:
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