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I. PROCEDURAL BACKGROUND

On December 23, 2009, parent’s counsel filed a Due Process Complaint (“Complaint™)
against the a District of Columbia charter school that
has elected to be a local education agency (“LEA”™), pursuant to the Individuals with Disabilities
Education Improvement Act (“IDEIA”),2 alleging the Respondent denied the student a Free
Appropriate Public Education (“FAPE”). The Petitioner asserted that the Student was not
properly evaluated, his individualized education program (“IEP”) is inappropriate and not
implemented; and that the Student’s placement at was not appropriate, The Complaint also
alleged the Student was removed from school on September 22, 2009, without a new school to
attend; that the Student went without any education until the Petitioner placed:the Student in a
private school; and the tuition remains to be paid. The Petitioner further.asserted:the Student S
2008-2009 and 2009-2010 IEPs, are inappropriate because they contain insuffi ‘
goals/objectives, there aie no extended school year ESY serviceés.nor a- behavior: mterventlon
plan (“BIP”) included. The Petitioner asserted OSSE and DCPS failed to 'dequately monitor
compliance with the requirements regarding the development of an -appropriate 1IEP. The
Petitioner further asserted that all of the respondents failed to p10v1de an appropriate placement
after the expulsion in September 2009. . ,

On December 31, 2009 filed wer to the Due Process Complaint it asserted
that both in July 2008 and in August 2008 he MDT agreed the Student’s behavior would be
monitored for 45 days and an updated FBA/BIP would be completed if necessary; and one was
not deemed necessary. During the 2008- 2009 school . year the Student was not. exhibiting
ongoing behavioral difficulties that requjred monitoring and neither the teachers nor other school
personnel reported behavior problems. Nevertheless, after the Complaint was filed in November
2009 an FBA was offered to;tﬁe paréntsand’there hés been no response.

The allegec that the Stud t’s August 4, 2008 IEP was developed with the
participation of the parent “Wwho consented to the services proposed; and the IEP was reasonably
calculated to provide ducat' nal benefit. It further alleged the IEP team on August 4, 2009,
determined that; the Stydent was not exhibiting ongoing behavior concerns that required a
behavior intervention plan; After the Student’s August 4, 2008 IEP the Student’s behavior
improved. Additionally, the. claims the Student was suspended three times in April,
August, and September 2009 for behavior not related to his disability. The Respondent asserted
that the Student did not participate in counseling because he refused or was absent when attempts
were made to provide'the service by the Psychologist. The Respondent alleged the Psychologist
felt that the Student’s social emotional functioning was adequate. The further alleged that
the Student’s February 2008 BIP was implemented. The Student was found eligible for special
education services in July 2008 the team agreed to monitor the Student’s behavior for 45 days
following the start of the 2008-2009 school year to determine if the BIP needed to be revised.
It’s the assertion of the Respondent that the Student no longer required a BIP because he was not
exhibiting ongoing behavior concerns. The Respondent further alleged the parent was in
agreement with this determination as indicated by her signature on the August 4, 2009 IEP.

2 20 US.C. §1415(c)2)(B)Q) ().
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The claims the Student was suspended on September 11, 2009, followed by a
manifestation meeting on September 14, 2009 and it was determined that the Student’s behavior
was not related to the Student’s disability. The parent was in agreement with this determination.
The Respondent further claims that upon the expulsion from school on September 22, 2009 and
the parent was advised that she was required to enroll the Student in another school in
accordance with the DC compulsive attendance law. The Respondent asserts that it offered to
provide the Student specialized instruction in the form of tutoring after school and related
services after school and was willing to do so unti! the parent enrolled the Student in another
school. The parent was an agreement with this arrangement; but the Student never took
advantage of the services. The Respondent further argued that parent.is not entitled to
reimbursement for the Student’s unilateral placement because she failed to prov1de notice to

that she was intending to enroll the Student at a non public school, :

A telephonic pre-hearing conference call for the above 1eference“‘matter ‘was conducted
January 14, 2009 at 5:00 PM. Attorney Douglas Tyrka participated: on behalf of the Petitioner.
Attorney Lauren E. Kasprzak participated on behalf of Carmela Edmunds
participated on behalf of OSSE and Attorney Daniel-McCall representatlve for DCPS did
available participate in the prehearing conference call

The Petitioner reiterated her claims, The Respondént‘ reasserted its response and
asserted that it offered to provide the Student specialized instruction in the form of tutoring and
related services after school and was willing to.do so until the parent enrolled the Student in
another school, It asserted that the parent was in agreement with this arrangement; but the
Student never took advantage of the services. : Cou‘nsel for the Petitioner asserted these claims
were inaccurate; and that all offers were’ ‘done as'a result of the Complaint in contemplation of a
settlement agreement. Counsel for- OSSE reasserted its position and affirmed it would be
presenting a legal brlefmg supportmg its rcquest for dismissal.

On January 3 201 0 an Order dxsmlssed Petitioner’s claims the OSSE and the DCPS.

listed six w1tnesses tw witriesses testified. The Respondent presented a d1sclosure letter dated
February 1, 2010 identifying five witnesses and to which seventeen documents were attached,
labeled FCPS 1 throug ; three witnesses testified.

The hearing was conducted in accordance with the rights established under the IDEIA
and the implementing federal and local regulations, and the SOP. 3

Issues

A. Did the Respondent fail to perform all necessary evaluations?

3 IDEJA and 20 U.S.C. Sections 1400 et seq., Title 34 of the Code of Federal Regulations, Part 300; the
Rules of the Board of Education of the District of Columbia;34 CER Part 300; and Title 5 District of Columbia
Municipal Regulations (D.C.M.R.), Chapter 30, including §§3029-3033, and the Special Education Student Hearing
Office Due Process Hearing Standard Operating Procedures (“SOP”).
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B. Whether the Respondent failed to develop and implement an appropriate
individualized education plan (“IEP”) for the Student?

C. Did the Respondent fail to determine and provide an appropriate placement for the
2008-20108Y7?

D. Was the Student denied a FAPE?
E. [s the educational placement chosen by the Petitioner appropriate?:

F. Is the Petitioner entitled to reimbursement for the unilaterali5’f1f:acementE choice?.,

II. FINDINGS OF FACT

1. Both the parent and the Student reside within the DlStI‘lCt of Columbla The Student attended
during the 2008-2009 school year.4 v .

2. The most current evaluation of the Student indicates:his Full Scale 1Q, Verbal
Comprehension, Perceptual Reasoning Index are within the Borderline range. The Student’s
scores in Mathematics and Written Lang age were in Average range and Low Average on
Reading and Oral Language. His gl ades were progressively low.5

3. During a July 2008 meeting the Studem was. determmed eligible for specialized instruction;
as a student with attention deficit hyperactivity. disorder (ADHD) and classified as other
health impaired. It was agreed the Student would receive 30 minutes of individual
counseling; that the FBA would be redrafted within 45 days of his return to school. Both the
Petitioner and her Advocate partxc1pated in the decision and an IEP meeting was scheduled

for August 4, 2008 6

4. On August4, 2008 the Student’s Advocate did not attend the meeting and the Petitioner
requested it go forward The Student’s TEP and behavior were discussed and it was agreed
that after 45 school days the staff would determined if a BIP was needed. The Petitioner
signed and agreed w1th the August 2008 TEP. 7

5. Atan August4, 2009 MDT meetin g the Student’s most recent IEP was drafted. It was
discussed that the Student’s math calculations and math reasoning levels stayed the same
and his reading comprehension and basic reading increased by one year; and written
expression scores dropped two grade levels. The Student transition goals, graduation
requirements and potentials scholarships were discussed.. The MDT agreed that the Student
was not in need of a BIP because he has not had ongoing behavioral difficulties that require

4 Complaint filed December 23, 2009.

5 F 3 July 28, 2008 Psycho-educational clinical evaluation.

6 Testimony of the Special Education Coordinator, F4 MDT July 2008 notes.
7F5 August 4, 2008-MDT notes, IEP, and testimony of the Petitioner and SEC.
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monitoring except for the most recent infraction for which she was suspended which was in
isolated incident and it could not being addressed or monitor in a BIP (gambling). The [EP
created that day provides 6.5 hours of specialized instruction in reading comprehension,
math and written expression in the general education setting, and 30 minutes of behavioral
support services weekly and written expression goals were discussed and added. The
location of services was identified as and the Petitioner signed in agreement with the
recommendations of the MDT and the IEP. 8

6. The Student’s specialized instruction was provide in an inclusion setting through co-
teaching with a regular and a special education teacher and divided into’smaller groups; the
Student participated and was engaged in class, his performance was average; His behavior
was really good; although he was late often. He is capable of performing in the: gene
education. The Student did not receive course credits because the school*policy requ
failing grade when there are excessive absences and the Student does no maké up ‘the
missed work.% :

7. The Student was not provided individual counseling and received group:counseling services
four times; he rarely was in the class and it was difficult to get hlm to agree to the
counseling. A functional behavior assessment was completed a written report has not been
provided to the petitioner. The Student’s responses:in class:were on grade level; there were
no behavior problems manifested in the classroom; however there were reports of many
absences. The Student’s 2009 [EP somal\emouonal goals:were discussed and he was not
mastering them because of his lack of parti 1pa110n 10,

8.  On September 14, 2009, a mamfestatlon deterfmmatlon review meeting was held. The
parties stipulated that ) and no other location was
identified. The Petitio id not r eive anew prior notice of placement. The Student ‘s
drug use was dlscuSsed and it was agreed that the Student would go to to receive his
related services as well ‘as after.school tutoring to make up for the specialized instruction
that he will miss: Th 1ess asserted that the services would be available from 3:00 PM to
5:30 PM;’;W‘edneSdays Monday and Fridays from 3:30 PM to 5:30 PM. From the
observation of the Psychologist and other staff the Student can be successful in a general
education setting. ‘11

9. The Studentwas sugpended from various times and expelled in September 2009 for
the use of - offered the Student services during the expulsion period and the
Petitioner claims she was required to attend the classes with the Student. The Petitioner
called the-headquarters of the charter schools and was told that Student could not return to

8 August 4, 2009 - F12 MDT notes, F13 IEP, testimony of the specxal education coordinator and F5.
9 Testimony of the Regular Education History Teacher:
10 Testimony of the School Psychologist ,and P3 Counseling service logs.

11 September 14, 2009Manifestation determination review meeting notes F12, and testimony of the School
Psychologist -
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any charter school. Another school was not identified; the neighborhood public school was
closed; she went 1o at least two public schools; and they were at their student limit. 12

10. only refers students to OSSE for alternative placements and when they cannot provide
services and the student has a requirement for full time special education.13

11, The Petitioner enrolled the Studentat  A; he has been attending since October 19, 2009.
Located in Washington, DC, provide academically focused, and
therapeutic environment for students who require full time permanent and interim special
education services. The students ages range 5-22 years; with a variety of disabilities. It has
a low student teacher ratio; and intensive therapeutic/behavioral mterventlons and supports.
The Student’s IEPs, MDT notes of August 2009, psycho-educational'and clinical
evaluations of June 2008, report cards and progress reports were revi j-and thi
admission team determined that the student could prosper.in the fulltime program The
Student is at the Upper school; has six teachers all are content and: speci education
certified. All of the students in his class are of the sarne age, social ‘maturation and
academic abilities. The Student receives individual counseling. He is attending an
educational academy that focuses on the Student’s transition goals he is in the barbering
program and working towards receiving a license. The tuition is a year.!4

12. The Student’s teachers at have provided good reports about the Student; he now
averages four points in grade average.and has not been suspended from school. The Student
finds the work easy. During observatlon 01 the Studcnt at  he appeared introverted and
was not interacting with peers 15

13. The Student has been attendmg tb‘rafour:months and his IEP has not been reviewed .

IV CONCLUSIONS OF LAW

FAPE Requiremefi@

A free approprj,até’public education must be available to all children residing in the State
between the ages of 3 anid 21, including children with disabilities who have been suspended or
expelled from school.!6 The applicable regulations define a FAPE as “special education and
related services that are pr0v1ded at public expense; meet the standards of the SEA; include an
appropriate pre—schoo] ‘elementary school, or secondary school; and are provided in conformity
with an 1nd1v1duallzed education program (IEP).” 17

12 Tegtimony of the Petitioner.

13 Testimony of the SEC.

14 Testimony of the admissions director of
15 Testimony of the Petitioner.

1634 CFR. §300.101.

1734 CER. §300.17
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In assessing whether a FAPE has been provided, a court must determine whether (1) the
school complied with the IDEIA's procedures; and (2) the IEP developed through those
procedures was reasonably calculated to enable the student to receive educational benefits.18

Burden of Proof

The burden of proof is the responsibility of the party seeking relief, in this case the parent. It
requires that based solely upon the evidence presented at the hearing, an impartial hearing officer
shall determine whether the party seeking relief presented sufficient evidence to meet the burden
of proof that the action and/or inaction or proposed placement is inadequate or.adequate to
provide the student a FAPE.!9 ;

The Respondent did not meet its legal obligation under the IDEIA, Here ‘i§'why.

Expelled Student

The LEA must make a free appropriate public education available to all eligible children with
disabilities, including children with disabilities who-have been suspended or expeiled from
school. When a student with a disability is removed froni his ot her current placement for more
than ten (10) school days for disciplinary reasons, the LEA must continue to provide the
specialized instruction and related services that are specified on the student’s IEP,20

After a child with a disability has been removed from his or her current placement for 10
school days in the same school year, ”:d‘uring an :‘subsequeht days of removal the public agency
must provide services to continue to receive educational services, as provided in § 300.101(a),
s0 as to enable the child to continue to- participate in the general education curriculum, although
in another setting, and to progress toward meeting the goals set out in the child’s IEP; and
receive, as appropriate, & functlonal behavioral assessment, and behavioral intervention services
and modifications, that are demgned to address the behavior violation so that it does not recur.
The services requxred[may be provxded in an interim alternative educational setting.?!

Is the student entltled to° functlonal behavioral assessment?

The IDEIA recognizes that the quality of a child's education is inextricably linked to that
child's behavior, and henee an effective educational evaluation must identify behavioral
problems: "the IEP team must, in the case of a child whose behavior impedes the child's learning
or that of others, génsider the use of positive behavioral interventions and supports, and other
strategies, to address that behavior.”22

18 g4, of Educ. v. Rowley, 458 U S, 176, 206-07 (1982); and Jalloh v. District of Columbia, 535 F. Supp. 2d 13,16 (D.D.C.
2008).

195 D.CMR. § 30303,

20 pCMR B2510.6- District Of Columbia Register Vol. 56 - No. 33 August 14 , 2009
2134 CF.R. § 300530 (2)

2220 US.C. §300.324(2)(2)(),
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According to 34 CFR §300.530(d)(1)(ii), a student who is removed from his educational
placement “must receive as appropriate a functional behavior assessment (FBA), and behavioral
intervention services and modifications, that are designed to address the behavior violation so
that it does not recur.”

expelled the Student from his education placement; a FBA was conducted but no
written report has been provided to the Petitioner; according to the Respondent the Student does
not require a behavior intervention plan. The evidence was the Student was not provided
individual counseling and received group counseling services only 4 times. The Student was
demonstrating a behavior that required attention; and not Icaving that decision solely to the
Student. The Respondent had the obligation to provide at minimum a referral for mterventlon
services designed to address the behavior that cause his cxpulsxon '

The evidence was that the Respondent did not providé ‘a BIP or:'éugge‘étion on how the
Student could receive substance abuse therapy or other behavior modiﬁcati"onsk?The LEA should
attempt to address the root causes of behaviors that lead to the mtcrruptlon of services or
expulsions.

Individualized Education Program

An LEA Charter shall develc;p and ifﬁplément an-IEP for an eligible child within the
timelines set by the IDEIA, District of Columbla law, regulations and state policy, and shall
provide special education and related services consment with that IEP.23

An Ind1v1dua1lzed Education Programs or IEP “means a written statement for
each child with a dlsabll
academic and functiona

aa. Meet ;the chlld s‘ needs that result from the child’s disability to enable the
child to be. involved in and make progress in the general education curriculum;
+ and °

bb. Meet each of the child’s other educational needs that results from the child’s
“disability.”24
The Student is years of age; his IEP must include a transitional services
plan. Consistent with the IDEIA regulations at that plan must include:

(1) Appropriate measurable postsecondary goals based upon age appropriate transition

23 District of Columbia Municipal Regulations DCMR-E 3019.3
2420 US.C. § 1414 (d)(1)(A)()(I1)(aa), (bb).
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assessments related to training, education, employment, and, where appropriate, independent
living skills; and

(2) The transition services (including courses of study) needed to assist the child in reaching
those goals.25

did not meet its statutory obligations. The Student’s IEP 2008 failed to include a
detailed transition plan; and failed to include sample of work or documentation of observation.
Thus, Petitioner requires a vocational assessment to facilitate the development of appropriate
measurable postsecondary goals. However, there was no evidence that the procedural errors
cause the Student harm.

Placement

Once developed, the IEP is then implemented through“énapprop jate placement in an
educational setting suited to the student’s needs. The placemert decision, in addition to
conforming to a student's IEP, should also conswlet the least restrictive environment and a
setting closest to the student's home.26 The mainstreaming of children eligible for special
education services under the IDEA is “not orily a laudable-goal but is also a requirement of the
Act.” Roark ex rel. Roark v. District of'COIumbi'é '5460 F. Sup'p, 2d 32, 35 (D.D.C. 2000).

The IDEIA and its regula‘uons requue that when detenmnmg the educational placement
of a child with a dlsablllty, each pubhc agency must ensure that the placement decision is made
by a group of persons, mcludmg the patents, “and other persons knowledgeable about the child,
the meaning of the evaluation data, and. the placement options. It also states that the
determination of the educatlonal placement of a child with a disability must be based on a
child’s [EPZ7 .

The LEA in th : pré’Sent case expelled the Student from school and another appropriate
educational placement as not provided. A LEA may remove a child with a disability who
violates a codeof studént conduct from his current placement to an appropriate interim
alternative educational éetting, another setting, or suspension. However, there is a change of
placement accurs if the removal is for more than 10 consecutive school days. The Student in the
current case was expelled from the LLEA-public charter school.

It is clear that the student who is removed for more than 10 school days in the same
school year must continue to receive educational services, to enable the child to continue to

25 34 C.F.R. §300.320(b).
260 U.S.C. §1412(a)(5), and 34 C.F.R. §300.116(a), (b).
27 34 C.F.R.§ 300.116.
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participate in the general education curriculum, although in another setting, and to progress
toward meeting the goals set out in his IEP and receive, as appropriate, a functional behavioral
assessment, and behavioral intervention services and modifications, that are designed to address
the behavior violation so that it does not recur. 28

The LEA “must ensure that a continuum of alternative placements is available to meet the
needs of children with disabilities for special education and related services.”2® The continuum
required must include the alternative instruction in regular classes, special classes, or schools as
necessary and make provision for supplementary services to be provided“in, conjunction with
regular class placement.30 Federal and District of Columbia laws and reg{u‘l‘ations prohibit
discriminatory practices by LEAs against children with disabilities. Failure; 10 conform 1
legal requirements may subject LEAs to sanctions, includiug dlscontmuatlon Of fede
under IDEA Part B. :

The Respondent offered 6.5 hours of specialized instruction-and 30 fiinutes of counseling
the amount prescribed by the Student’s IEP; and the tcstimony was the Student failed to appear
at the school during the expulsion days to receive any servige. ‘The evidence demonstrated that
the LEA made a change in the educational’ placement of the Student by expelling him and
decided it had no obligation to notify or refer_the Student to another entity who could be
responsive. There was also no ev1denc at the ‘selection of the alternative arrangement was
made by determining the appropriate Qducatidhal goals for the Student or assuring there was
access to regular education.. Th‘éc:Respéndent did not show that it provided a continuum of
placement not even a referra717 to another,sewi‘cg pffbvider.

After a child with"
and revise the child
discretion of the pub
responsibility for ébmp

diseiBil’ity enters & private school or facility, any meetings to review
ma be‘kii’iiti‘ated and conducted by the private school or facility at the
y. Even if a private school or facility implements a child’s IEP,
ce remains with the public agency and the SEA. 31

10 EA Charter anticipates that it may be unable to meet its obligation to
provide a FAPE o «child with a disability currently enrolled in its school: (1) The LEA Charter
shall contact the OSSE for technical assistance regarding the provision of FAPE to the child
within the LEA Charter. If a child’s placement is changed to a nonpublic school (whether by
reason of a Hearing Officer Determination, Settlement Agreement, or a placement decision by
the IEP Team at the LEA Charter), a child enrolled in an LEA Charter shall remain enrolled in

2834 C.F.R. §§300.530, (b), (d), through 300.536.

2920 U.S.C. 1412(a)(5) and 34 C.F.R § 300.115 (b).
3020 US.C. 1412(a)5).
3134 CF.R §300325 (2) (b).
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and is the responsibility of the LEA Charter, unless and until his or her parent reenrolls the child
into another LEA (whether another LEA Charter, a District Charter, or DCPS). 32

The Responsibility for compliance with the IDEIA and local law and regulations for a
child placed into a nonpublic school remains with the LEA in which the child was most recently
enrolled (the sending LEA), a LEA Charter until the child’s parent or guardian voluntarily re-
enrolls the child into another LEA. Such responsibility includes, but is not limited to evaluating
the child, attending IEP meetings, monitoring progress, assessments, accountability as required
under IDEIA, and developing a plan for the child’s return from the nonpubhc school to the LEA
Charter. 33 :

for

Regardless of the placement alternative selected the LEA must prd\”/i’dqor arran
nonacademic and extracurricular services and activities to be addressed.3%. k

Additionally, local rule provides that a principal or other school official may establish, or
make a referral to, a special class or other supervised program for students who are suspended,
subject to the approval of a person designated by the Chancellor. Ahalogoué to the DCPS;
has the same obligation at a minimum to provide written no,tice to the parent indicating the
name and address of the neighborhaod school; and an alternative possible placement if the
neighbor school is closed as in the present case, 35

A student who has been expeiléid shall be plabedin an alternative educational setting that
will allow the student the Opportunity totcontinue {o earn credits towards promotion or

graduation requirements, 36 The LEA dld not prov1de evidence that it met this obligation.

The LEA may notuse the dtsmpllnary procedure to evade responsibility “discipline must
not be used as a me; s of dlsconnectmg a child with a disability from education. Section
300.530(d) clarifies neral; that the child must continue to receive educational services so
that the child.can.co participate in the general curriculum (although in another setting),
and progress ‘toward- meet' g the goals in the child’s IEP..” Comment to 34 C.F.R. §

300. 530(b) 87 )

falle to shf w that the decisions regarding the Student educational setting
balanced the inter he school community, with the obligation to minimize disruption of
academic 1nstruct10n to the Student.

3234 C.F.R §300.114; 34 CFR. §300.325(c); and DCMR 3019.8 (2009).
3 1d.
343434 CF.R §300.118,

35 DCMR B2504.9, 10 and (b) B2504 Policy For Suspensions And Expulsions -District Of Columbia Register Vol. 56 - No. 33
August 14,2009

36 DCMR B2504.10
37 Federal Register Vol. 71, No 156, 46715.
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Least Restrictive Environment

Placement decisions must be made "in conformity" with the least restrictive environment
provisions, federal and D.C. regulations require placements to be "based on the child's IEP" and
"as close as possible to the child's home." 38

In determining the least restrictive environment, consideration is given to the types of
services that the child requires. 39 Still, "[m]ainstreaming of handicapped children into regular
school programs where they might have opportunities to study and to socialize with
nonhandicapped children is not only a laudable goal but is also a lequwement of the Act."
Deyries v._Fairfax County Sch. Bd., 882 F.2d 876, 878 (4ta Cir. 1989) '

The Petitioner did not prove that the Student’s current IEP which isithe cornerstone of
the Student’s program was substantially defective or that he required mo
specialized instruction currently on his IEP. The Student was expelled th
that another placement was established by an IEP team or that the Petitione made any effort to
inform the Respondent that a private placement would be sought for the Student.

The Petitioner chose as placement a full time special education
private school with no opportunity for the Student to interact with disable peers. The request is
contrary to the strong preference in the IDEIA for educating children with disabilities in regular
classes with children who are not dlsabled w1th the appropriate aids and supports. 40

The evidence was that the Student may require fewer hours of specialized instruction
than that offered at The Petitioner chose the‘most restrictive educational environment, it
requires that all the relevant MI sand inthis case the Student who is  years of age
participates in the placeme -

Furthermore, the DlStI‘lCt of Columbla Code imposes a strict order of priority for special-
education placement: "(1).DCPS schools or District of Columbia public charter schools; (2)
Private or reswlenual District f Columbla facilities; and (3) Facilities outside of the District of
Columbia."4 i, "L ~

Educational Benefit -

The Petitioner argued that the Student is receiving educational benéfit at the new placement;
therefore there is no need to review if the placement is appropriate and in agreement with the
need for servieesias prescribed in the Student’s IEP; although the Student does require fulltime
specialized instruction.

3820 U.S.C. § 1412(a)(5); 34 C.F.R. § 300.550; D.C. Mun. Regs. tit. 5, § 3011 (2006).
3934 C.F.R. § 300.552(d).

4030uUS.C 1412(a)(5), and 34 CFR§§ 300.114 through 300.118.

41 D.C. Code § 38-2561.02(c) (2007).
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Under Florence County School District Four v. Carter,*? when a public school system has
defaulted on its obligations under the Act, a private school placement is “proper under the Act” if
the education provided by the private school is “reasonably calculated to enable the child to
receive educational benefits.”*3 “[O]nce a court holds that the public placement violated IDEA, it
is authorized to ‘grant such relief as the court determines is appropriate.” °...[E]quitable
considerations are relevant in fashioning relief ... and the court enjoys ‘broad discretion’ in so
doing.”44

The evidence is not clear that , the school chosen by the Petitioner,
is compatible with the Student’s current needs or [EP and therefore may not:be an appropriate
placement nor provide educational benefit. I find that the MDT must reconvene and determine a
proper placement for the Student that addresses his unique needs as determined byfevaluatlons
the Student’s educational record, the Student’s and Petitioner’s input.

Reimbursement

The Supreme Court’s decisions in School Committee of the Town of Burlington v.
Department of Education, 471 U.S. 359 (1985) indicates that tuition'reimbursement is only
available if a Federal court concludes ¢‘both that the public placement violated IDEA; and that
the private school placement was proper under the Act.”

The IDEIA indicates that if the parents af a student with a d1sab111ty, who previously
received special education and related services under the authotity of a public agency, enroll the
child in a private school without the consent of or referral by the public agency, a court ora
hearing officer may require the agency to.reimburse the parents for the cost of that enrollment if
the court or hearing officer finds that the agency had not made FAPE avallable to the childina

The reimburseméh:
that the parents attéilded

removal of the child from the public school, the parents
; t they were rejecting the placement proposed by the public
agency to prov1d APE to theirchild, including stating their concerns-and their intent to enroll
their child in a private ¢ school at public expense; or (emphasis supplied)

(ii) At least ten (1()) busmess days (including any holidays that occur on a business day)
prior to the removatiof the child from the public school, the parents did not give written notice to
the public agency of the information described in paragraph (d)(1)(i) of this section;

2y or .

(3) Upon a judicial finding of unreasonableness with respect to actions taken by the
parents. 45

42510 US. 7 (1993).

431d,510US. at1l

414,510 US. at 15-16.

4520 US.C. 1412(2)(10)(C)), 34 CE.R. § §300.148 (c)'and (d).
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In the present case, it was not evident that the parent acted reasonably or that the
Petitioner gave notice to | that they intended to enroll the Student at a private school at-the
expense of the LEA, knowledge of the Student’s enrollment in a private school occurred
with the filing of the Complaint. The Petitioner did not demonstrate that the private placement
she chose can appropriately provide services with the regular education popuiation to meet
Student’s unique needs or the current IEP. Consequently, the Petitioner bears responsibility for a
portion of the tuition for the private placement.

As indicated above the IDEIA authorizes reimbursement for the cost of private special
education services when a school district fails to provide FAPE and the private-school placement
is appropriate. The Respondent failed to provide counseling services, expelled'the Student and
did not make available an adequate continuum of services to allow the Student to progress..
academically constituting a denial of FAPE. The Respondent will pay tuition for the Student at
the private placement until a MDT determines otherwise. The Respondent $ payment obligation
began January 2, 2010. , ,

Although the IDEA guarantees a Free Appropriate Public Education. it does not,
however, provide that this education will be designed according to the parent’s desires. The
primary responsibility for formulating the education to be accorded a [child with a disability] and
for choosing the educational method most suitable to the child’s needs, was left by the Act to
state and local educational agencies in cooperation with the parent or guardian of the child. Thus
proof alone that loving parents can draft a better program than a state offers does not, alone,
entitle them to prevail under the Act.” ‘Shaw v, The District of Columbia.46

- V.SUMMARY OF DECISION

ot prove that the Student’s current IEP contained insufficient hours,
goals or objectives; there was no evidence that extended school year services were required.
There was no notlceable behav10r problem at the school that required a behavior intervention
plan. However there: was a problem that caused an expulsion which was not addressed.

The Stgdent wa expelled from and there was no evidence that the interim
alternative educational setting in which the Student was placed would allow the Student to
continue to participate in the general curriculum, or provided services and modifications
designed.to address the behavior that cause the interruption of services. The LEA Charter until
the child’s parent or guardian voluntarily re-enrolls the child into another LEA; has the
responsibility '0f, monitoring progress, assessments, and accountability as required under the
IDEIA, and developing a plan for the child’s return from the nonpublic school to the LEA
Charter.

A FBA was conducted but no written report has been provided to the Petitioner, The
Respondent did not provide a BIP or suggestion on how the Student could receive substance

46 238 F. Supp. 24 127, 139 (D.D.C. 2002).
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abuse therapy or other behavior modifications. The Student has a problem that caused his
expulsion it has to be addressed.

The Petitioner chose as placement a full time special education
private school with no opportunity for the Student to interact with disable peers. The evidence
was that the Student may require fewer hours of specialized instruction than that offered at
The Petitioner chose the most restrictive educational environment, it requires that all the relevant
MDT members, and in this case the Student who is  years of age participates in the placement
discussion. The Petitioner did not provide a timely notice to the LEA that a prlvate placement
would be sought for the Student.

The evidence was that the Student may require fewer hours: of qpecrallz d instruction
than that offered at The Petitioner chose the most restrictive educational fironment,
which is contrary to the intent of the IDEIA. A decision that imiposes Such a drastic change
requires that all the relevant MDT members, and in this case the Student who is  years of age
participates in the placement discussion.

I find that the MDT must reconvene and determine.a proper placement for the Student
that addresses his unique needs as determined by evaluatlons the Student’s educational record,
the Student’s and Petitioner’s input, ' S

Upon consideration of Petitioner’s request for a due process hearing, reviewing the
documents in the record, the case law, “and: the above findings of fact, this Hearing Officer
determines that the has denled th,e Student’ tiAPE and issues the following:

VI ORDER

ORDERED, the Respondent has a tuition payment obligation which began January 2,
2010, the Respondent will pay for the private placement of the Student staring January 2, 2010
until a MDT 1dentxﬁes an approprlate educational placement for the Student, it is further;4”

ORDERED, th MDT ‘meeting must be convene by March 31, 2010 and include all
parties that may be, respo‘“ ible for the services the Student is requiring. The Respondent will
document its efforts to secure the participation of the Petitioner, should it fail to secure the
participation of the Petitioner after three attempts it may request termination of payment for
tuition via an-expedited hearing, it is further;

ORDERED, the MDT will review the Student’s IEP, it will discuss and document the
Student’s behaviors and how to address the problem identified. The MDT will discuss transition
goals, vocational programs and the services the Student would need to achieve the goals. The
MDT will discuss the progress the Student has or has not made; and what sites and services are
presently recommended to meet the Student's needs, it is further;

47 Two weeks after Notice of the Complaint, when the Respondent was notified of the private placement.
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ORDERED, the MDT will also discuss what efforts are planned to prepare the Student
to return to a less restrictive environment; why the educational placement and location chosen
can fulfill the Student's identified needs, it is further;

ORDERED, at the MDT/IEP meeting, the advantages and disadvantages with respect to
each school must be discussed, including any schools proposed by the Petitioner. The
Respondent shall provide the Petitioner an explanation for the placement, it proposes, and the
reasons for the proposal shall be written in the meeting notes, the final placement determination
must be made by the MDT with a written report, it is further; ‘f «

ORDERED, the Respondent shall send all notices to counsel for':the parent with copies
of such to the parent, it is further; . T

This Order resolves all matters presented in the Petitioh‘er’s Dééémber 23, 2009 due
process hearing complaint; and the hearing officer makes no additional findings.

NOTICE OF RIGHT TO APPEAL ‘
This is the FINAL ADMINISTRATIVE DECISION. An Appeal can be made to a court

of competent jurisdiction within nineiy' (90)-days of'this Order’s issue date pursuant to 20 U.S.C.
§ 1415 (DH(D(A), ()2)B) and 34 C.F.R.§300.516)

Wanda Iris |

Signed: February 26, 2010
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