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HEARING OFFICER DETERMINATION

BACKGROUND AND PROCEDURAL HISTORY

The student is a_ who is currently attending School A. The
student’s most recent individualized education program (IEP) lists specific learning disability
(SLD) as his primary disability and provides for him to receive four (4) hours and forty-five (45)
minutes five (5) times per week of specialized instruction outside of the general education
setting, for a total of twenty-three (23) hours and forty-five (45) minutes per week of specialized
instruction outside of the general education setting.

On November 30, 2012, Petitioner filed a Due Process Complaint against Respondent
District of Columbia Public Schools (DCPS), alleging that DCPS denied the student a free
appropriate public education (FAPE) by failing to provide special education and related services
comparable to those contained in his April 2012 IEP from County, Maryland; failing to provide a
one-on-one aide as required by his IEP; failing to provide an educational placement comparable
to the placement described in his April 2012 IEP from County, Maryland; failing to timely
review and revise the student’s IEP from County, Maryland and determining if the student
required any additional testing, and if any additional testing was required, conduct the testing;
failing to obtain his educational records from County, Maryland; and failing to provide a copy of
his educational records to the parent or parent’s counsel despite multiple written requests for the
records. As relief for this alleged denial of FAPE, Petitioner requested placement in and funding
for a private special education day school; transportation services to/from the private special
education day school; services of a dedicated aide for the student; within 10 days of enrollment

! Personal identification information is provided in Appendix A.
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in the private special education day school, for DCPS convene an IEP Team meeting to review
the student’s September 2012 Psychological Evaluation and October 2012 Psychiatric
Evaluation, review and revise the student’s IEP as necessary, and to determine if any additional
evaluations are needed; funding for an independent evaluator to review the student’s educational
records and develop a compensatory education plan for the student; compensatory education; and
within five (5) days of the date of the Order, for DCPS to provide the Petitioner a copy of the
student’s records.

On December 7, 2012, Respondent filed a timely Response to the Complaint. In its
Response, Respondent asserted that the student arrived at DCPS without an IEP; School A is
able to implement a full-time out of general education setting; the student’s IEP from County,
Maryland does not indicate that the student requires a dedicated aide; DCPS is willing to review
and revise the student’s IEP if necessary; the Individuals with Disabilities Education Act
(IDEA), as amended, does not place the burden to obtain a copy of the student’s records from
another jurisdiction on DCPS; DCPS has a reasonable amount of time to facilitate the
Petitioner’s requests for records; and DCPS has not denied the student a FAPE.

On December 10, 2012, the parties participated in a Resolution Meeting. The parties
concluded the Resolution Meeting process by failing to reach an agreement however the parties
did not agree in writing that no agreement was possible. Accordingly, the parties agreed that the
45-day timeline started to run on December 31, 2012, following the conclusion of the 30-day
resolution period, and ended on February 13, 2013. During the Prehearing Conference, the
parties identified the earliest date the parties and the Hearing Officer were all available for a
hearing as February 7, 2013. Based on the unavailability of counsel for both parties and the
Hearing Officer prior to February 7, 2013, the parties jointly motioned, during the Prehearing
Conference, to extend the 45-day timeline by three (3) calendar days. The written motion was
subsequently filed by Respondent’s counsel and granted by the Hearing Officer. Therefore, the
Hearing Officer Determination (HOD) is due on February 16, 2013.

On January 11, 2013, Hearing Officer Melanie Chisholm convened a prehearing
conference and led the parties through a discussion of the issues, relief sought and related
matters. The Hearing Officer issued the Prehearing Order on January 15, 2013. The Prehearing
Order clearly outlined the issue to be decided in this matter. Both parties were given three (3)
business days to review the Order to advise the hearing officer if the Order overlooked or
misstated any item. Neither party disputed the issues as outlined in the Order. The issues to be
determined by the Hearing Officer, as outlined in the Prehearing Order are:

1. Whether DCPS failed to provide the student, upon his transfer into DCPS, with
special education and related services comparable to those described in his IEP from
another State, specifically, specialized instruction for all subject areas outside of the
general education environment, a dedicated aide and placement outside of the general
education environment, and, if so, whether this failure constitutes a denial of a FAPE?

2. Whether DCPS failed to timely review the student’s IEP from County Public Schools
and, if so, whether this failure constitutes a denial of a FAPE?

3. Whether DCPS was responsible for obtaining the student’s educational records from
County Public Schools and, if so, whether DCPS’ failure to obtain the student’s
records constitutes a denial of a FAPE?



4. Whether DCPS failed to timely provide a copy of the student’s records to Petitioner
after multiple written requests and, if so, whether this failure constitutes a denial of a
FAPE?

On January 31, 2013, Petitioner filed Disclosures including twenty-three (23) exhibits
and four (4) witnesses.” On January 31, 2013, Respondent filed Disclosures including one (1)
exhibit and one (1) witness.

The due process hearing commenced at approximately 9:31 a.m. on February 7, 2013 at
the OSSE Student Hearing Office, 810 First Street, NE, Washington, DC 20002, in Hearing
Room 2004. The Petitioner elected for the hearing to be closed. Petitioner’s Exhibits 1-23 were
admitted without objection. Respondent’s Exhibit 1 was admitted without objection.

At the close of Petitioner’s case, Respondent moved for a Directed Verdict for Issues #3
and #4 as outlined in the Prehearing Order. The Respondent argued that Petitioner did not
present evidence to prove by a preponderance of the evidence that DCPS denied the student a
FAPE with regard to Issues #3 and #4. The Petitioner argued that the IDEA requires that the
public agency obtain records and that evidence that DCPS did not obtain the records would be
obtained during Respondent’s case-in-chief. After reviewing the Disclosures, the Hearing
Officer granted a Directed Verdict for Issues #3 and #4, explaining that whether DCPS was
responsible for obtaining the student’s educational records was a legal issue but the Petitioner did
not present evidence of substantive harm if DCPS did not obtain the student’s record from
County; that the Petitioner did not provide sufficient evidence to prove that DCPS failed to
provide the Petitioner with a copy of the student’s records or substantive harm for any failure to
provide the Petitioner with a copy of the student’s records; and that Petitioner bore the burden to
prove its case during its case-in-chief and could not rely on Respondent’s case-in-chief to
provide the evidence necessary to meet its burden.

At the close of Respondent’s case, the Petitioner’s attorney requested an opportunity to
call a rebuttal witness and argued that Petitioner was entitled to an opportunity to provide
rebuttal testimony. The Hearing Officer asked the Petitioner’s attorney to proffer the testimony
that would be provided by the rebuttal witness. First acknowledging that the Petitioner was not
entitled to the opportunity to call a rebuttal witness in a due process administrative hearing and
that the opportunity for rebuttal testimony was at the discretion of the Hearing Officer, the
Hearing Officer concluded that the content of the proffered testimony was either uncontested or
irrelevant and did not allow the Petitioner to call the rebuttal witness.

The hearing concluded at approximately 11:38 a.m. after closing arguments by both
parties.

Jurisdiction
The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Education Act (IDEA), P.L. 101-476, as amended by P.L. 105-17 and the Individuals

2 A list of exhibits is attached as Appendix B. A list of witnesses who provided testimony is included in Appendix
A.



with Disabilities Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle VII,
and the District of Columbia Municipal Regulations, Title 5 Chapter E-30.

ISSUES

The issues to be determined are as follows:

1.

Whether DCPS failed to provide the student, upon his transfer into DCPS, with
special education and related services comparable to those described in his IEP from
another State, specifically, specialized instruction for all subject areas outside of the
general education environment, a dedicated aide and placement outside of the general
education environment, and, if so, whether this failure constitutes a denial of a FAPE?
Whether DCPS failed to timely review the student’s IEP from County Public Schools
and, if so, whether this failure constitutes a denial of a FAPE?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

2.

10.

11.

The student is a student with disabilities as defined by 34 CFR §300.8. (Stipulated
Fact)

The student has been identified as a student with disabilities since elementary school.
(Petitioner’s Exhibits 3, 5, 10, 11, 12 and 13)

The student is classified as a student with SLD. (Petitioner’s Exhibits 1, 2, 3, 4, 5 and
6; Respondent’s Exhibit 1; Special Education Coordinator’s Testimony)

The student is diagnosed with Attention Deficit Hyperactivity Disorder (ADHD) and
has a short attention span and is easily distracted. (Petitioner’s Exhibits 1, 2, 3, 4, 5,
6,7, 8 and 16)

The student has a long history of truancy. (Petitioner’s Exhibits 1, 2, 3, 5, 7,8 and 10;
Mother’s Testimony)

On standard cognitive assessments, the student presents as a student with a full scale
1Q of 58-61. (Petitioner’s Exhibits 3, 5 and 6)

On nonverbal assessments, the student presents as a student with a full scale 1Q of 82.
(Petitioner’s Exhibit 5)

The student has significant discrepancies between Index scores on cognitive
assessments. (Petitioner’s Exhibits 3, 5 and 6)

The student is functioning at a 3.3 grade level in Broad Reading, a 2.5 grade level in
Broad Math, a 3.6 grade level in Basic Reading and a 2.4 grade level in Written
Expression. (Petitioner’s Exhibit 3)

The student has repeated gth grade twice. (Petitioner’s Exhibits 1, 2, 3, 4 and 15;
Mother’s Testimony; Special Education Coordinator’s Testimony)

The student requires specialized instruction for core academic subjects. (Petitioner’s
Exhibits 1, 2, 3, 5 and 6; Respondent’s Exhibit 1; Mother’s Testimony)



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

The student is able to participate in the general education environment. (Petitioner’s
Exhibit 1; Respondent’s Exhibit 1; Special Education Coordinator’s Testimony)

The student was not eligible for extended school year (ESY) services for the summer
of 2012. (Petitioner’s Exhibit 1; Respondent’s Exhibit 1)

During August 2012, the student moved from County, Maryland to the District of
Columbia. (Petitioner’s Exhibits 3, 4, 17, 18 and 19; Mother’s Testimony; Special
Education Coordinator’s Testimony)

The parent enrolled the student in School A on September 18, 2012. (Petitioner’s
Exhibit 18 and 19; Mother’s Testimony; Special Education Coordinator’s Testimony)
Upon his enrollment in School A, the parent notified School A that the student is a
student with disabilities. (Petitioner’s Exhibit 18; Mother’s Testimony)

The parent provided School A with a copy of the student’s IEP from County,
Maryland on September 18, 2012. (Petitioner’s Exhibit 18; Mother’s Testimony)

On or about September 26, 2012, the School A multidisciplinary Team (MDT) met
and determined that the student was eligible for special education and related services
as a student with an emotional disturbance (ED) and determined that the student
required a reevaluation. (Petitioner’s Exhibits 3, 10, 11, 12 and 13; Mother’s
Testimony)

On or about September 25, 2012, the parent signed consent for the student to be
reevaluated. (Petitioner’s Exhibit 13)

Attended School B during October 2012. (Petitioner’s Exhibits 4, 19 and 20;
Mother’s Testimony)

DCPS is the local educational agency (LEA) for School B. (Petitioner’s Exhibits 19
and 20)

The Special Education Coordinator began at School A on October 22, 2012. (Special
Education Coordinator’s Testimony)

Prior to the Resolution Meeting, the student was assigned to general education classes
and received no specialized instruction. (Mother’s Testimony; Special Education
Coordinator’s Testimony)

The inclusion classes in which the student was enrolled from September 2012 through
December 2012 were a part of his schedule, not determined necessary by an IEP
Team. (Special Education Coordinator’s Testimony)

The Resolution Meeting occurred on December 10, 2012. (January 15, 2013
Prehearing Order)

Following the Resolution Meeting, School A transferred the student to the SLD
program at School A and assigned a dedicated aide to the student. (Special Education
Coordinator’s Testimony)

The SLD program at School A provides specialized instruction, outside of the general
education environment, for core academic subjects and specialized instruction, inside
of the general education environment, for other instructional courses. (Special
Education Coordinator’s Testimony)

School A did not hold an IEP Team meeting to discuss the provision of services for
the student and did not provide prior written notice to the parent of the provision of
services for the student. (Special Education Coordinator’s Testimony)

School C is a nonpublic special education day school, located in the State of
Maryland, which serves students with disabilities, primarily students with a primary
disability category of emotional disturbance. (School C Vice Principal’s Testimony)



CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. 5 DCMR §E-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). Based solely upon the
evidence presented at the due process hearing, an impartial hearing officer must determine
whether the party seeking relief presented sufficient evidence to prevail. 5 DCMR §E-3030.3.
The recognized standard is the preponderance of the evidence. See N.G. v. District of Columbia,
556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of Columbia, 524 F. Supp. 2d 43, 48
(D.D.C. 2007); 20 U.S.C. §1415(1)(2)(C)(iii).

In Board of Education v. Rowley, 458 U.S. 176 (1982), the Supreme Court of the United
States held that the term “free appropriate public education” means “access to specialized
instruction and related services which are individually designed to provide educational benefit to
the handicapped.” The Court in Rowley stated that the Act does not require that the special
education services ‘be sufficient to maximize each child's potential ‘commensurate with the
opportunity provided other children.’” Instead, the Act requires no more than a “basic floor of
opportunity”” which is met with the provision of “personalized instruction with sufficient support
services to permit the child to benefit educationally from that instruction.” Id. at 200-203. The
United States Supreme Court has established a two-part test for determining whether a school
district has provided a FAPE to a student with a disability. There must be a determination as to
whether the schools have complied with the procedural safeguards as set forth in the IDEA, 20
U.S.C. §§1400 et seg., and an analysis of whether the IEP is reasonably calculated to enable a
child to receive some educational benefit. Id.; Kerkam v. Superintendent D.C. Public Schools,
931 F.2d 84, 17 IDELR 808 (D.C.C. 1991). The IEP must, at a minimum, provide personalized
instruction with sufficient support services to permit the child to benefit educationally from that
instruction. Reid ex rel. Reid v. District of Columbia, 401 F.3d 516 (D.C. Cir. 2005) (quoting
Bd. Of Educ. Of the Hendrick Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S.
176,203 (1982)).

In the present matter, the student has been identified as a student with disabilities since
elementary school. In his most current IEP, the student is classified as a student with SLD and is
prescribed four (4) hours and forty-five (45) minutes five (5) times per week of specialized
instruction outside of the general education setting, for a total of twenty-three (23) hours and
forty-five (45) minutes per week of specialized instruction outside of the general education
setting. The IEP was developed on April 25, 2012 in County, Maryland. During August 2012,
the student moved from County, Maryland to the District of Columbia. The move was between
the 2011-2012 and 2012-2013 school years.

On September 18, 2012, the parent enrolled the student in School A. On the enrollment
form provided to School A, the parent indicated that the student has an IEP. At that time, the



parent also provided a copy of the student’s April 25, 2012 IEP to School A. On or about
September 26, 2012, the School A MDT Team met and determined that the student was eligible
for special education and related services and determined that the student required a reevaluation.
The parent signed consent for the student to be reevaluated on September 25, 2012. There was
no evidence presented which suggests that DCPS has begun the reevaluation.

From September 18, 2012 through the date of the Resolution Meeting, the student was
assigned to general education classes and received no specialized instruction. Three of the
general education classes were inclusion classes. The inclusion classes in which the student was
enrolled were a part of his schedule, not determined necessary by an IEP Team. “Very soon
after” the Resolution Meeting, the student was transferred to the SLD program in School A,
where he began receiving specialized instruction, outside of the general education setting, for
core academic subjects. Specialized instruction was also provided in elective classes, within the
general education setting. Likewise, “very soon after” the Resolution Meeting, the student was
also provided a dedicated aide. School A did not hold an IEP Team meeting to discuss the
provision of services for the student and did not provide prior written notice to the parent of the
provision of services for the student.

The Petitioner argues that DCPS should have provided the student with special education
and related services comparable to those described in his IEP from County, Maryland and should
have reviewed the student’s IEP from County, Maryland within 30 days of the student’s
enrollment in DCPS.

Pursuant to 34 CFR §300.323(f), if a child with a disability (who had an IEP that was in
effect in a previous public agency in another State) transfers to a public agency in a new State,
and enrolls in a new school within the same school year, the new public agency (in consultation
with the parents) must provide the child with FAPE (including services comparable to those
described in the child’s IEP from the previous public agency), until the new public agency
conducts an evaluation (if determined to be necessary by the new public agency); and develops,
adopts, and implements a new IEP, if appropriate. This provision does not apply if a student
transfers during the summer. See Maynard ex rel. G.M. v. District of Columbia, 701 F. Supp. 2d
116 (D.D.C. April 5, 2010) (finding that 34 CFR 300.323(f) did not apply because “[the student]
transferred schools during the summer, not ‘within the same school year.””)

In this case, the “comparable services” doctrine within 34 CFR §300.323(f) does not
apply. The regulation states that the transfer to the new public agency in the new State must
occur within the same school year. Here, the student’s family moved to the District of Columbia
in August 2012, during the summer break. While the record does not contain evidence as to the
reasoning for not enrolling the student prior to the first day of school, the student’s parent
enrolled the student in School A on September 18, 2012. Therefore, DCPS was not obligated to
provide comparable services to those described in the student’s April 25, 2012 IEP from County,
Maryland.

Additionally, contrary to Petitioner’s assertion that DCPS was required to review the
student’s IEP from County, Maryland within 30 days, no such regulation exists. However, while
34 CFR §300.323(f) does not apply with regard to comparable services, since the student did not
transfer in the same school year, and while there is no provision that the student’s April 25, 2012



IEP from County, Maryland needed to be reviewed within 30 days of the student entering DCPS,
the IDEA is clear that DCPS had an obligation to provide the student with a FAPE upon his
enrollment into DCPS. Both 34 CFR §300.323(f) and 34 CFR §300.324 (governing the
development, review and revision of IEPs) are based on the fundamental principle that the public
agency must provide the student a FAPE pursuant to an IEP.

The Comments to the Federal Regulations note that when a child with a disability moves
during the summer, the new public agency “must have an IEP in effect for each child with a
disability in the agency’s jurisdiction. Therefore, public agencies need to have a means for
determining whether children who move into the State during the summer are children with
disabilities and for ensuring that an IEP is in effect at the beginning of the school year” as
provided in 20 U.S.C. Section 614(d)(2)(a). 71 Federal Register 46540:46682 (August 14,
2006). Here, the means by which DCPS determined if the student was a child with a disability
was through asking the parent on the Annual Student Enrollment Profile, “For students new to
DCPS, please indicate whether or not your child has a(n) [EP.” The parent indicated that the
student had an IEP but DCPS did not take the further step of ensuring that an IEP was in effect
when the student began school. See also See Maynard ex rel. G.M. v. District of Columbia, 701
F. Supp. 2d 116 (D.D.C. April 5, 2010) (finding that although 34 CFR 300.323(f) did not apply
because “[the student] transferred schools during the summer, not ‘within the same school
year,”” DCPS was required to develop its own IEP for the student prior to the start of the school
year.); see also 34 CFR §300.323(a) (“At the beginning of each school year, each public agency
must have in effect, for each child with a disability within its jurisdiction, an IEP, as defined in
§300.320.”).

The Comments to the Federal Regulations further discuss how to handle the situation
when the student’s IEP is developed or revised by the child’s previous public agency at the end
of the school year or during the summer. While the Comments state that the matter is to be
decided by each individual new public agency, the suggested options for what to do include
deciding to adopt and implement the IEP from the previous public agency or determining that an
evaluation is needed; or to developing, adopting and implementing a new IEP for the child. /d.
While the School A MDT Team had the parent sign a consent to evaluate the student, this did not
alleviate DCPS’ obligation to either adopt and implement the student’s April 25, 2012 IEP;
develop, adopt and implement a new IEP; or provide some level of services for the student
during the period of evaluation. There was no question or contestation as to whether the student
was eligible as a student with a disability therefore the evaluation was to determine the student’s
present levels of performance, strengths and needs rather than to determine whether the student
was eligible for services.

According to the Wechsler Intelligence Scale for Children — Fourth Edition (WISC-1V)
administered to the student in April 2010, the student has a full scale I1Q of 61, although given
the significant discrepancy between the student’s Verbal Comprehension Index score and his
Perceptual Reasoning Index score, the student’s full scale IQ may be an underestimate of his
cognitive functioning. On the Universal Nonverbal Intelligence Test (UNIT), administered to
the student in April 2012, the student’s full scale IQ was 82. According to the Wechsler Adult
Intelligence Scale — Fourth Edition (WAIS-IV) administered to the student on September 24,
2012, the student has a full scale IQ of 58. The evaluator on September 24, 2012 also noted
significant discrepancies in the student’s Index scores. On September 24, 2012, the student was



functioning at a 3.3 grade level in Broad Reading, a 2.5 grade level in Broad Math, a 3.6 grade
level in Basic Reading and a 2.4 grade level in Written Expression. While the student is in 9™
grade, he has repeated 9™ grade twice.

On or about September 26, 2012, DCPS identified the student as an ED student, however
the student’s April 25, 2012 IEP classified the student as a student with SLD with the areas of
math calculation, math problem solving, reading comprehension, written language content and
self-management being areas affected by the student’s disability. The IEP also acknowledges
that the student has a secondary disability of ADHD. The IEP Team noted that the student
“requires and receives modified academic achievement standards during instruction and
assessments. [The student] has had consecutive years of individualized intensive academic
instruction intervention (in special education), in addition to core instruction.” The student’s
reading functioning is very low compared to same aged peers and his ability to solve basic math
facts is very low. The student is slow and hesitant when composing simple and logical
sentences. The student also has a short attention span and is easily distracted. The student’s
April 25,2012 IEP Team determined that the student needed specialized instruction in reading,
math, social studies and science. The Team also determined that a dedicated aide was needed to
keep the student from leaving the classroom and/or school.

The Petitioner argued that the student’s truancy at School A was the result of the lack of
services at School A. However, the student has a long history of truancy, even with the
provision of services. The Petitioner also argued that because of the lack of services, the student
is “failing miserably.” However, there was no evidence presented as to the student’s grades, what
was meant by “failing miserably” or of any progress/lack thereof in any of the student’s classes.
Notwithstanding the lack of evidence related to harm of the student for not receiving services,
the failure of DCPS to provide services to the student was not merely a procedural error but a
significant substantive violation given the student’s level of academic functioning, behaviors and
the uncontested fact that the student is eligible for special education and related services and was
deemed to be so upon his enrollment in School A. Admittedly, the student did not attend School
A for five of the first eight days of school, was enrolled in School B during the month of October
2012 and was absent numerous other days, thereby reducing School A’s ability to gage the
student’s inability to function in a regular education environment for core academic subjects.
However, even within the three of eight days the student was first enrolled in School A, School
A noted that the student was not progressing, struggled academically, continued to need support
and had behaviors (attendance) which impacted his education.

The IDEA requires that an IEP for each student with a disability is in effect at the
beginning of the school year. 20 U.S.C. Section 614(d)(2)(a). The IDEA does not require more
than a “basic floor of opportunity”” which is met with the provision of “personalized instruction
with sufficient support services to permit the child to benefit educationally from that instruction.’
Rowley at 200-203. While DCPS was not obligated to provide services “comparable” to those in
his April 25, 2012 IEP from County, Maryland, DCPS was required to provide the student with
an [EP and instruction with sufficient support services to permit the student to benefit
educationally from that instruction. By not doing so, DCPS denied the student a FAPE.

b



Requested Relief

IDEA remedies are equitable remedies requiring flexibility based on the facts in the
specific case rather than a formulaic approach. Under Reid “. . .the inquiry must be fact-specific
and . . . the ultimate award must be reasonably calculated to provide the educational benefits that
likely would have accrued from special education services the school district should have
supplied in the first place.” Reid v. District of Columbia, 401 F. 3d 516 at 524, 365 U.S. App.
D.C. 234 (D.C. Cir 2005) citing G.ex. RG v Fort Bragg Dependent Schools, 343 F.3d 295, 309 (4
h Cir. 2003).

In this matter, the parent seeks, inter alia, placement and funding for School C. For this
request, the Hearing Officer must also consider the factors in Branham v. District of Columbia,
427 F.3d 7, 44 IDELR 149 (D.C. Cir. 2005). These considerations include the nature and
severity of the student’s disability; the student’s specialized educational needs; the link between
those needs and the services offered by the private school; the placement’s cost; and the extent to
which the placement represents the least restrictive environment.

The nature and severity of the student’s disability is such that the student requires
specialized instruction in core academic areas and behavioral support. Specialized instruction
and behavioral support are available at School C but are also available and implemented, albeit
implemented later than required, at School A. The student’s specialized educational needs are
evidenced largely by what is contained within the student’s April 25, 2012 IEP from County,
Maryland. While the mother testified that the student “really can’t function with more than five
students” and that he “needs small therapeutic” setting where he “gets one-on-one,” this assertion
is not supported by the record. The record does contain evidence of the student’s distractibility
and preference for small group instruction but the student’s most recent IEP Team determined
that the student’s specialized education needs are in math, reading, social studies and science, not
in non-instructional activities. The Petitioner presented no evidence of the link between the
needs of the student and the services offered by the private school. The Petitioner merely
presented evidence of School C’s 3-part program, class size, accreditation status, physical layout
of classrooms and typical day. On cross-examination School C testified that the program
primarily serves students with a primary disability of ED.

The Petitioner provided no evidence of the yearly tuition for School C. Likewise, the
Petitioner did not provide the cost for related services, extra-curricular activities or
transportation. While this cost is undoubtedly considerable, the Hearing Officer is unable to
compare the costs of School A and the program offered by DCPS based on the disparate nature
of the two programs.

The IDEA requires school districts to place disabled children in the least restrictive
environment possible. Roark ex rel. Roark v. District of Columbia, 460 Supp. 2d 32, 43 (D.D.C.
2006) (citing 20 U.S.C. §1412(a)(5)); S DCMR §3011 (2006). The IDEA creates a strong
preference in favor of “mainstreaming” or insuring that handicapped children are educated with
non-handicapped children to the extent possible. Bd. of Educ. of LaGrange Sch. Dist. No. 105 v.
1ll. State Bd. of Educ., 184 F.3d 912, 915 (7th Cir. 1999). In this matter, the student has
significant academic delays and exhibits ADHD and truant behaviors however there was no
evidence presented which suggested that the student is unable to interact with nondisabled peers
during nonacademic activities. In fact, the student’s April 25, 2012 IEP Team clearly indicated
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that the student is able to participate in the general education environment in nonacademic
classes and extracurricular activities. The student’s mother also testified that School A would be
appropriate for the student if the student were receiving specialized instruction and related
services. Therefore, the Hearing Officer concludes that School C is not the least restrictive
environment for the student. While the October 19, 2012 Psychoeducational Evaluation
suggested a “therapeutic school,” this recommendation was based, partly, on information
obtained from the student’s mother which had some significant differences to information
provided by the student’s mother to the evaluator for the student’s October 15, 2012 Psychiatric
Evaluation and April 2010 assessments. Additionally, there is no indication that the evaluator
conducting the student’s October 19, 2012 psychoeducational evaluation obtained data from the
student’s teachers or other school personnel.

The Hearing Officer concludes that the student is not entitled to placement at School C
based on the Branham analysis. However the student is entitled to an equitable remedy because
of DCPS’ failure to provide the student special education and related services pursuant to an IEP
upon his enrollment in School A.

The Petitioner also requested compensatory education as relief for DCPS’ denial of
FAPE and funding for an independent evaluator to review the student’s educational records and
develop a compensatory education plan for the student. When an LEA deprives a child with a
disability of a FAPE in violation of the IDEA, a court and/or Hearing Officer fashioning
appropriate relief may order compensatory education. Reid at 522-523. See also Peak v. District
of Columbia, 526 F. Supp. 2d 32, 36, 49 IDELR 38 (D.D.C. 2007). If a parent presents evidence
that her child has been denied a FAPE, she has met her burden of proving that the child may be
entitled to compensatory education. Mary McLeod Bethune Day Acad. Pub. Charter Sch. v.
Bland, 534 F. Supp. 2d 109, 49 IDELR 183 (D.D.C. 2008); Henry v. District of Columbia, 55
IDELR 187 (D.D.C. 2010). The Hearing Officer believes that the record contains adequate
information to determine appropriate compensatory education services for the student and
therefore funding for an independent evaluator is not necessary.

The starting point for calculating a compensatory education award is when the parent
knew or should have known of the denial of a FAPE. The duration is the period of the denial.
20 U.S.C. §1415(H)(3)(C); 20 U.S.C. §1415(b)(6)(B); See also Reid, 401 F.3d at 523; Brown v.
District of Columbia, 568 F. Supp. 2d 44, 50 IDELR 249 (D.D.C. 2008) citing Peak v. District of
Columbia, 526 F. Supp. 2d 32, 49 IDELR 38 (D.D.C. 2007). The Hearing Officer finds that the
starting point of the denial of FAPE is September 18, 2012, the date that the student enrolled in
DCPS and the parent provided a copy of the student’s IEP, which was in effect in County,
Maryland, to School A. The end point of the denial of FAPE is December 17, 2012, on or about
the date that DCPS began providing special education and related services to the student.

An award of compensatory education must be reasonably calculated to provide the
educational benefits that likely would have accrued. Reid, 401 F.3d at 524. During the period of
September 18, 2012 — December 11, 2012 the student should have been receiving specialized
instruction in core academic classes and behavioral support to ensure that the student remained in
the classroom and on school grounds. While the student may not have availed himself to
education during this time period, behavioral supports should have been put into place to help
ensure the student’s participation in school. Therefore, the Hearing Officer concludes that an
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appropriate compensatory education award is for the student to be provided with one-on-one
tutoring in core academic subjects for ten (10) hours per week for the twelve (12) weeks that
DCPS did not provide services for the student.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. That DCPS provide the student with a total of 120 hours of compensatory education
in the form of independent one-on-one tutoring, at a rate not to exceed $65.00 per
our, to be completed by August 26, 2013.
2. That within 10 business days of the date of this Order, DCPS convene an IEP Team
eeting, with all required IEP Team members, to review the student’s April 25, 2012

EP, the student’s October 19, 2012 Psychoeducational Evaluation, the student’s
Dctober 15, 2012 Psychiatric Evaluation, the student’s August 24, 2011 FBA, the
student’s September 6, 2011 BIP and to develop an updated IEP for the student.
Should the IEP Team determine that additional evaluations are needed prior to
developing an updated IEP, DCPS shall adopt and implement the student’s April 25,
2012 IEP until such time as the reevaluation is completed.

3. Within two (2) school days from the date of the IEP Team meeting, DCPS provide
the parent with prior written notice of the decisions made during the IEP Team
meeting described in #2.

4. All other relief sought herein by Petitioner herein is denied.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 USC §1415(1).

Date: February 15, 2013 \ 4&4&5 ¢ é%@ <Z£M¢N
Hearing Officer
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