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Student Hearing Office
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[STUDENT],!
through the Parent/Guardian, *
Date Issued: 7/21/11
Petitioner,
Hearing Officer: Seymour DuBow
v
Case No:
DCPS,
Hearing Date: 7/14/11Room: 2004
Respondent.

HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
The student is a -year-old female attending the grade at
School. The student has been found eligible for special education and related services as a
student with the disability classification of multiple disabilities. (R-13) On May 20, 2011
counsel for petitioner filed a due process complaint alleging that DCPS failed to conduct a
psychiatric evaluation requested by parent’s counsel on October 13, 2010 and failed to conduct
an Orientation and Mobility evaluation requested by parent’s counsel on October 20, 2010. (P-2)
On June 1, 2011 counsel for respondent DCPS filed a response stating that the MDT determined
that further evaluations were not necessary. (P-3) On June 23, 2011 counsel for respondent
DCPS filed a Motion to Dismiss because the parent did not participate in the resolution meeting

scheduled for June 16, 2011. Counsel for the petitioner filed his opposition on June 28, 2011.

! Personal identification information is provided in Appendix A.





On July 7, 2011 a prehearing conference was held with counsel for petitioner, Nicholas Ostrem
and counsel for respondent DCPS, Harsharen Bhuller. A prehearing Order was issued on July 7,
2011 and an amended prehearing Order was issued on July 8, 2011. The amended prehearing

Order stated:

Counsel for respondent filed a motion to dismiss on June 23, 2011 pursuant to Section
300.510 (b) (4) stating: “If the LEA is unable to obtain the participation of the parent in
the resolution meeting after reasonable efforts have been made and documented using the
procedures in Section 300.322 (d), the LEA may, at the conclusion of the 30-day period,
request that a hearing officer dismiss the parent’s due process complaint.” Counsel for
respondent asserted that neither the parent nor her counsel appeared for a scheduled June
16, 2011 resolution meeting. On June 28, 2011 counsel for petitioner filed his
opposition to the motion to dismiss and stated he was present at the resolution meeting,
but the parent could not participate by phone due to technical difficulties. At the June
16, 2011 resolution meeting counsel for petitioner and the DCPS representative agreed to
reconvene the resolution meeting. At the prehearing conference counsel for petitioner
agreed to attend another resolution meeting with the parent and the date was to be agreed
on between counsel. This hearing officer DENIED the motion to dismiss in light of
counsel for petitioner’s presence at the June 16, 2011 resolution meeting and technical
problems for the parent to participate and the agreement to attend another resolution
meeting.

A resolution meeting was held on July 8, 2011 and the parties failed to reach an
agreement. (P-10) The prehearing Orders stated that the issues to be decided at the due process
hearing are: 1. Did DCPS deny a FAPE to the student by failing to perform a psychiatric
evaluation requested by counsel for petitioner in a lettér of October 13, 2010? 2. Did DCPS deny
a FAPE in failing to perform an Orientation and Mobility evaluation requested by counsel for
petitioner in a letter of October 20, 2010?

The due process hearing convened at 9 a.m. on July 14, 2011 in Room 2004 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Nicholas Ostrem
represented the petitioner and Victoria Healy represented the respondent DCPS. The hearing

was closed. At the outset of the hearing, petitioner’s documents P-1-P-11 were admitted into






evidence without objection. Counsel for petitioner’s Motion to add two disclosures P-10-& P-11
that were ordered as part of the prehearing Order was granted. Respondent’s documents R-1-R-
13 were admitted into evidence over the objection of counsel for petitioner. Counsel for
petitioner objected to DCPS’s documents on the grounds of relevance and this hearing officer
overruled that objection. All witnesses were sworn under oath prior to testifying. Counsel for
petitioner called as witnesses the educational advocate, Lucretia Bailey, and Dr. Natasha Nelson
who both testified by telephone and Dr. Ida Jean Holman, educational advocate, who testified in

person. Counsel for respondent did not call any witnesses and rested on her documents.

JURISDICTION
The hearing was convened on July 14, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafier referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.

BACKGROUND
The student is a -year-old female attending the grade at
School. The student has been found eligible for special education and related services as a
student with the disability classification of multiple disabilities. (R-13) On May 20, 2011
counsel for petitioner filed a due process complaint alleging that DCPS failed to conduct a
psychiatric evaluation requested by parent’s counsel on October 13, 2010 and failed to conduct
an Orientation and Mobility evaluation requested by parent’s counsel on October 20, 2010. (P-2)

On June 1, 2011 counsel for respondent DCPS filed a response stating that the MDT determined






that further evaluations were not necessary. (P-3) Counsel for respondent argues that the claim
for an independent psychiatric evaluation is barred by the terms of the settlement agreement

entered on September 29, 2010 by both parties.

ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:
1. Did DCPS deny a FAPE to the student by failing to perform a psychiatric evaluation
requested by counsel for petitioner in a letter of October 13, 2010?
2. Did DCPS deny a FAPE to the student by failing to perform an Orientation and
Mobility Evaluation requested by counsel for petitioner in a letter of October 20,
20107
The relief requested is funding of an independent psychiatric evaluation and an independent
Orientation and Mobility evaluation.
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue one the failure to conduct a psychiatric evaluation are as

follows:

L

. The student is a -year-old female attending the grade at
School. The student has been found eligible for special education and related
services as a student with the disability classification of multiple disabilities. (R-13)
. On February 20, 2010 an independent comprehensive psychological evaluation was

conducted on the student by Dr. Natasha Nelson. Dr. Nelson’s written report of






March 4, 2010 stated: “A consultation with a psychiatrist is recommended, so that
[student] can receive information about the different psychopharmacological
interventions available to her in improving upon her current functioning.” (P-6 at p.20
#5) Dr. Nelson has not contacted the student since her evaluation on February 20,
2010. (Testimony of Dr. Nelson)

. OnJuly 9, 2010 an MDT meeting convened for the purpose of reviewing the
independent comprehensive psychological evaluation, reviewing and revising the
student’s IEP, and discussing and determining location of services. The MDT Notes
indicate that the school psychologist in reviewing the psychological evaluation stated
that the student was formally on medication but was taken off by the parent even
though the student showed improvement because the parent believed she was
becoming addicted to the medication. The school psychologist stated in the MDT
Meeting Notes that the medication is not addictive and suggested the parent consult
with a medical professional about the medication and its effects. (R-10 at p.3)

. On September 29, 2010 a resolution meeting was convened to review the due process
complaint filed on September 13, 2010. The resolution meeting notes indicate that
counsel for petitioner requested an independent psychiatric evaluation because the
independent psychological evaluation recommended a consultation with a
psychiatrist. The notes indicate that the school psychologist “stated that a psychiatric
evaluation is not going to reveal any information what we don’t have academically.
The evaluation would provide information about mediation [sic] that could provide
some assistance with the student’s emotional issues” The school psychologist also

stated: “ that unless something has changed since the comprehensive psychological





evaluation was completed there would be no new data that would come out of the
psychiatric evaluation. It seem [sic] like base [sic] on the information shared with the
team today the student is making progress without the completion of the‘ psychiatric
evaluation.”(R-11 at p.4) The MDT determined that a psychiatric evaluation was not
necessary. (R-11)

. At the September 29, 2010 resolution meeting the petitioner and her counsel reviewed
the proposed settlement agreement and agreed to it. (R-11 at p.5, P-1) The settlement
agreement authorized the parent to obtain an independent occupational therapy and
auditory processing evaluation at DCPS expense and upon receipt of those
independent evaluations DCPS would convene an MDT/IEP meeting within 20
business days to review the independent OT and auditory processing evaluation and
review and revise the student’s IEP if necessary and discuss and determine site
location if necessary and discuss compensatory education if warranted. Paragraph 10
of the settlement agreement stated: “This Settlement Agreement is in full satisfaction
and settlement of all the claims contained in the pending Complaint, including those
claims under IDEA and Section 504 the Parent now asserts or could have asserted

within the statute of limitations as of the date of the signed Settlement Agreement.”

(P-1)





After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two the failure to conduct an Orientation and Mobility

evaluation are as follows:

II.

. On October 20, 2010 counsel for petitioner in a letter requested DCPS to conduct an

Orientation and Mobility Evaluation. (P-5)

. The student has Stickler syndrome that causes her to be near-sighted. (P-7 at p.2) She

has limited vision and had cataract surgery and had to re-implant a lens that fell out

after a fall in May 2010. (Testimony of Dr. Holman)

. An independent occupational therapy evaluation stated that the student’s classes are

on three different levels of the school and she reported “it is difficult for her going up

and down the stairs.” (P-7 at p.2)

. An Orientation and Mobility evaluation can help the student travel safely in the

school building by helping her understand and orient herself to her school

environment. (Testimony of Dr. Holman)

. At a November 4, 2010 MDT meeting, Dr. Holman requested an Orientation and

Mobility Evaluation and the MDT decided against conducting the evaluation.

(Testimony of Dr. Holman)

. The student’s IEP calls for a magnifying glass as a classroom accommodation. (R-13

at p.8)






DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Ofﬁéer are as follows on
issue one:

Counsel for petitioner argues that DCPS denied a FAPE in not conducting a psychiatric
evaluation when requested by counsel for petitioner. Counsel for DCPS counters that counsel
for petitioner raised this same issue at the September 29, 2010 resolution meeting. After
discussion by the MDT on the need for a psychiatric evaluation, the MDT determined that a
psychiatric evaluation was not necessary. In a settlement agreement reached on that date all
parties agreed that DCPS would only fund independent OT and auditory processing evaluations
requested by counsel for petitioner. Paragraph 10 of the settlement agreement states:

“This Settlement Agreement is in full satisfaction and settlement of all the claims contained in
the pending Complaint, including those claims under IDEA and Section 504 the Parent now
asserts or could have asserted within the statute of limitations as of the date of the signed
Settlement Agreement.” (See Findings of Fact I. #5) Counsel for DCPS argues that petitioner is
barred by the terms of the settlement agreement from re-litigating this issue now.

In D.R. v. East Brunswick Bd. of Educ., 109 F. 3d 896 (3rd Cir. 1997) , the Third Circuit
examined a settlement agreement reached by the parties which limited the school district’s
funding obligations regarding the student’s residential placement and concluded it was a binding
and enforceable contract, voluntarily entered into by the parties. The Third Circuit held the
district court improperly voided that settlement agreement. “Because we conclude that D.R.’s

circumstances have not changed and that the settlement agreement is therefore binding on the






parties, we hold that the district court reading of the ‘clear and unambiguous” terms of the

“agreement applies.”Id. at 902 The Court further noted: “The issue before the district court was
change of circumstances; if D.R.’s circumstances had not changed, the agreement would be
valid.” Id. at fn.3 In this case, the student’s circumstances have not changed since the settlement
agreement was reached. The recommendation for the psychiatric consultation by Dr. Nelson in
her independent psychological evaluation of February 20, 2010 was before the settlement
agreement. This recommendation in Dr. Nelson’s evaluation was considered by the MDT team
at the resolution meeting and the MDT determined an independent psychiatric evaluation was
not necessary. (See Findings of Fact I. #4) The parties entered a settlement agreement
authorizing two other independent assessments requested by counsel for petitioner. Dr. Nelson
has not contacted the student since her February 20, 2010 evaluation. (See Findings of Fact I. #2)
Counsel for petitioner presented no evidence of a change of circumstances on the psychiatric
evaluation issue since the September 29, 2010 settlement agreement.

In Welsing v. District of Columbia, 784 F. Supp. 917 (D.D.C. 1992), the Court held that
once a party settles a case, that party cannot seek “both the benefit of that settlement and the
additional right to maintain an action that arose out of the same nucleus of operative facts. If
such an action were to be permitted, the certainty and finality that accompanies a settlement
agreement would always be subject to question.” (Quoting Conservative Club of Washington v.
Finkelstein, 738 F. Supp.6, 13 (D.D.C. 1990) A review of the September 29, 2010 settlement
agreement also shows it was voluntarily entered into by the parties and is a binding contract
between the parties. This hearing officer therefore concludes that the settlement agreement is
controlling and agrees with the argument of counsel for respondent DCPS that the claim for a

psychiatric evaluation is barred by the terms of that settlement agreement.





Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows on
issue two:

Counsel for petitioner has met his burden of proof that DCPS denied a FAPE to the
student in not conducting an Orientation and Mobility evaluation requested by counsel for
petitioner in an October 20, 2010 letter. The student’s disability of vision impairment caused by
Stickler syndrome has resulted in the student’s difficulty in going up and down stairs to her
classes that are on three levels. (See Findings of Fact II. #3). The student’s counsel and
educational advocate requested an Orientation and Mobility evaluation to help the student know
her school environment and go from class to class safely. The student’s IEP calls for a
magnifying class as a classroom accommodation. (See Findings of Fact II. #6) The school has a
reasonable basis to suspect that the student’s vision loss effects her orientation to the school
setting.

Counsel for petitioner has presented through the expert testimony of Dr. Holman that
based on the student’s vision impairment disability that the student needs an Orientation and
Mobility evaluation to assist the student to safely navigate the school setting and have timely
access to her educational curriculum. (See Findings of Fact II. #2-#4) Counsel for respondent
DCPS has not rebutted this claim. This heafing officer concludes that the failure to conduct the

Orientation and Mobility Evaluation “impeded the child’s right to a FAPE.” 34 C.F.R. Section

300.513 (@)(2)(i).

10






ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby orderéd:
DCPS shall authorize the funding of an independent Orientation and Mobility
Evaluation of the student at rates currently set forth in the Chancellor’s Directive dated
July 18, 2008. DCPS will reimburse reasonable and documented fees if fhe Orientation and
Mobility evaluation is not inciuded in the Chancellor’s birective dated July 18, 2008.
The claim for the independent psychiatric evaluation is DISMISSED based on the

terms of the September 29, 2010 settlement agreement.

11





NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regérd to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 7/21/11 Seymow DiBow /a/
Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

Petitioner, on behalf of )
STUDENT,' ) Case Number:
)
Petitioner, ) Hearing Dates:
) June 12, 201, Room 2006 ‘
\A ) June 13, 2011, Room 2009
) Y
THE DISTRICT OF COLUMBIA ) -
PUBLIC SCHOOLS, ) -
) Hearing Officer: Frances Raskin
Respondent. )

HEARING OFFICER DETERMINATION
I JURISDICTION

This proceeding was invoked in accordance with the rights established under the
Individuals With Disabilities Education Improvement Act of 2004 (“IDEIA”), and its
implementing regulations at 20 U.S.C. §§ 1400 et seq., Title 34 of the Code of Federal
Regulations, Part 300; and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

II. BACKGROUND

Petitioner is the parent of’ (“Student”), a -year-old student with a
disability who resides in the District of Columbia. On May 17, 2011, Petitioner filed a Due
Process Compliant (“Complaint™) against the District of Columbia Public Schools (“DCPS”)
pursuant to the Individuals with Disabilities Education Act (“IDEA”™).

This Hearing Officer was appointed to preside over this case on May 18, 2011.
Respondent DCPS filed a response to the Complaint (“Response”) on June 3, 2011.2 Respondent
filed its Response six days after the deadline mandated by IDEA.>

! Personal identification information is provided in Attachment A.

2 Respondent has not challenged the sufficiency of the Complaint.

} See 34 C.F.R. 300.508(¢). During the prehearing conference on June 17, 2011, Counsel for
Petitioner asserted that Petitioner was not prejudiced by the failure of DCPS to file a timely
response.





The parties participated in a resolution meeting on June 7, 2011. On that date, the parties
were unable to resolve the Complaint and agreed to proceed to a due process hearing. Thus, the
resolution period ended on June 7, 2011. The parties agreed that the forty-five day, due process
hearing timeline began on June 8, 2011.

On June 17, 2011, this Hearing Officer held a prehearing conference.* Sarah Tomkins,
counsel for Petitioner, and Tanya Chor, counsel for Respondent, participated in the prehearing
conference. On June 21, 2011, this Hearing Officer issued a prehearing conference summary
and order. This Hearing Officer held a second prehearing conference on June 28, 2011.

The due process hearing commenced on July 12, 2011. This Hearing Officer admitted
into evidence the parties’ respective and joint five-day disclosures at the inception of the
hearing.” During the two days of hearing, Petitioner testified and presented the testimony of two
other witnesses. Respondent presented the testimony of five witnesses. The due process hearing
concluded on July 13, 2011.

III. ISSUES PRESENTED

This Hearing Officer certified the following issues for adjudication at the due process
hearing:

A. Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
during the 2010-2011 school year by failing to conduct re-evaluations after his behavior
deteriorated, he began exhibiting violent outbursts, and he refused to attend school;®

B. Whether Respondent denied the Student a FAPE during the 2010-2011 school
year by failing to implement his individualized educational program (“IEP”), including by failing
to provide in-home instruction and related services; and

C. Whether Respondent denied the Student a FAPE during the 2010-2011 school
year by failing to provide him an appropriate placement when it placed him in a self-contained,
autism program at a DCPS Senior High School.

Petitioner requests relief in the form of an order requiring DCPS to review the Student’s
independent psychiatric evaluation and revise his IEP to reflect the findings of the evaluation and

* This Hearing Officer made several attempts to schedule the prehearing conference for an earlier
date but June 17, 2011, was the first date on which both counsel were available.

* This Hearing Officer noticed that Respondent included a document pertaining to another
student in its disclosures. See Respondent Exhibit 34, pp. 2-24. To protect that student’s
privacy, the Student Hearing Office shall remove this document from the record in this case.

® Petitioner failed to present any testimony or other evidence to support this claim, including
which evaluations Respondent should have conducted, whether Respondent failed to review
existing data in lieu of conducting evaluations, and how Respondent’s failure to conduct
evaluations or review data denied the Student a FAPE. Thus, this Hearing Officer declines to
address this claim herein.





data that DCPS has collected and provide compensatory education to the Student in the form of a
dedicated aide, family therapy, and applied behavioral analysis.

For the reasons explained below, this Hearing Officer finds that Petitioner prevailed on
two of the three claims certified for adjudication at the due process hearing.

1IV.  FINDINGS OF FACT

1. The Studentis a -year-old, student who is eligible for special education and
related services as a student with.autism.” The Student has been diagnosed with intellectual
disability.® His full-scale IQ is 42, which is below the first percentile of his same-age peers.’
His verbal comprehension, perceptual reasoning, working memory, and processing speed are all
below the first percentile of his same age peers.'® The Student’s academic performance is
generally equivalent to a child six to seven years old.'!

2. The Student presents with deficits in attention, fine motor skills, and visual
motor/perceptual skills.'* These deficits negatively impact the Student’s self-care, vocational,
and school functioning.”’ The Student’s daily living, social skills,'* and adaptive behavioral
skills' also are limited.'® His skills in managing personal needs, understanding time, money and
math, and following rules and routines are low for an individual of his age."’

3. The Student has limited verbal communication skills.'* He requires augmentative
supports to enhance his communication skills within classroom and community settings.'® In

” Respondent Exhibit 13 at 1 (May 3, 2011, IEP).

$ Joint Exhibit 1 at 7 (June 2, 2011, Psychiatric Evaluation).

? Petitioner Exhibit 18 at 3 (July 6, 2009, Report of Confidential Psycho-Educational

Evaluation). .

.

"1,

12 Petitioner Exhibit 15 at 1 (December 15, 2008, Occupational Therapy Re-evaluation Note).
Id.

'* The socialization domain assesses how a student interacts and gets along with others and how

he plays and uses leisure time. Petitioner Exhibit 17 at 4 (May 20, 2009, Vineland II Teacher

Rating Form Report).

!> Adaptive behavior refers to an individual’s typical performance of the day-to-day activities

required for person and social self-sufficiency. Id.

¢ Petitioner Exhibit 16 at 1 (May 24, 2009, Educational Assessment); Petitioner Exhibit 17 at 4.

In each of these areas, the Student’s skills are below the first percentile of his same-age peers.

Petitioner Exhibit 17 at 7.

"7 Petitioner Exhibit 17 at 4.

'® Petitioner Exhibit 16 at 1; testimony of Assistant Principal of Public Charter School

(“Assistant Principal”), Applied Behavioral Analysis Program Coordinator (“ABA

Coordinator”). '

** Petitioner Exhibit 16 at 1; Petitioner Exhibit 23 at 2 (February 27, 2008, Assistive Technology

Screening); testimony of Assistant Principal. '





2009, the Student used a multi-cell, voice-output device and picture symbols to assist him in
communicating.”® The Student also requires a dedicated aide to navigate his academic
environment.?!

4. During the 2009-2010 school year, the Student was enrolled in a public charter
school for special education students (“Charter School”).?* He was in a class with nine other
students close to his age, a special education teacher, a teacher assistant, and three
paraprofessionals.”® A dedicated aide provided the Student behavioral and academic support.*

5. During the 2009-2010 school year, the Student attended only sixty-seven of a total of
207 school days.” In July 2009, the Student started resisting boarding the school bus.”® By
Octgl?er 2009, the Student took so long to get dressed for school that he regularly missed the
bus.

6. The Student attended school fairly consistently until November 2009, when
Petitioner lost her job.® He attended school erratically from January to April 2010.2° Various
factors contributed to the Student’s ceasing to attend school, including a family move to a new
house, fixations on particular video games and a video game store near his new home, changes to
his transportation route to school, and changes to his mode of transportation after his parents
began driving him to school when he refused to board the bus.>® That same month, he began
showing aggression to staff, eloping from his seat on the bus, and eloping from the bus.*!

7. Since 2009, the DCPS Cluster Manager was aware of the Student’s difficulties with
getting to school.’* She also was aware of his aggression to school staff and elopement.”> The
Clustersa\llanager wanted to put wrap-around services in place to ensure the Student got to
school.

8. In January 2010, the Charter School started transporting the Student to and from
school in a school van.*® The Student’s parents also tried transporting the Student in their

20 petitioner Exhibit 16 at 1.

2! petitioner Exhibit 18 at 7.

22 Testimony of Petitioner, Assistant Principal. The Charter School is a dependent school under
the DCPS Local Education Agency. Testimony of DCPS Program Manager for Charter Schools.
;3 Petitioner Exhibit 27 at 3 (July 26, 2010, Justification for Personal Transportation Services).
1

26 Testimony of Petitioner.

.

2 Id.; testimony of DCPS Autism Program Manager.

% Petitioner Exhibit 27 at 3.

30 Id.; testimony of Petitioner.

31 petitioner Exhibit 27 at 4; testimony of Petitioner, Assistant Principal.

32 Testimony of DCPS Cluster Manager.

P .

*1d.
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personal vehicle, which required the Student’s father to miss work.*®

9. InJanuary 2010, the Student began showing aggression toward Petitioner at home,
including, punching, hitting, kicking, and biting her on a daily basis.>’ As the aggression
continued, Petitioner had to call police regularly for her safety as well as his.*®

10. In March 2010, the Student’s IEP team agreed to add a safety harness to his IEP to
prevent him from engaging in self-injurious behaviors such as banging his head and attempted to
get off the bus while it was en-route.”® The Student tolerated this harness only occasionally.*’
When the Student arrived at the Charter School, he often resisted exiting the bus.*' On one
occasion, he exited the bus only after two hours of prompting and waiting.** Occasionally, the
Student boarded the bus and traveled to school without incident.*?

11. On July 26, 2010, the Student’s IEP team agreed that the Student required an
individual bus with an individual aide due to his inability to consistently and safely transition
from his home to the bus, from the bus to the school, and from school to the bus.** The Charter
School requested that DCPS transport the Student in a bus assigned only to him.*

12. On September 23, 2010, the Charter School convened a meeting of the Student’s IEP
team to review his IEP, and to discuss his current levels of functioning, behavior, and
transportation needs.*® The IEP team included Petitioner, the Student’s father, and a
representative of DCPS as the local education agency (“LEA”).*” The IEP team developed an
IEP for the Student that provided him 28.5 hours per week of specialized instruction outside the
general education environment, thirty minutes per week of occupational therapy, and one hour
per week of speech-language therapy.*®

13. At the September 23, 2010, meeting, the IEP team agreed that the Student required
extended school year, including occupational therapy and speech-language pathology, to prevent
regression and to improve upon his present levels of performance.* The IEP team also agreed

* Petitioner Exhibit 27 at 4.
37 Testimony of Petitioner.
¥ 1d.
% Petitioner Exhibit 28 at 16 (September 23, 2010, IEP); testimony of DCPS Program Manager
for Charter Schools.
“0 Petitioner Exhibit 27 at 4.
‘'Id. at 5.
%2 Petitioner Exhibit 27 at 5; testimony of Petitioner, Assistant Principal.
:i Petitioner Exhibit 27 at 4; testimony of Petitioner.
Id.
*3 Petitioner Exhibit 27 at 5.
*¢ Joint Exhibit 5 at 1 (September 23, 2010, Annual Review/Discussion of Transportation).
*7 Petitioner Exhibit 28 at 1.
®Id. at 9.
* Petitioner Exhibit 28 at 12.





that the Student required a one-to-one aide.*

14. At the September 23, 2010, meeting the IEP team also discussed the Student’s
difficulties riding the school bus.”’ The team agreed that the Student continued to require a
personal bus with a dedicated aide to maintain his safety.”> The LEA representative agreed to
ask the transportation division of DCPS to address this concern.”

15. The Student was completely reliant on his aide to participate in all activities at school
as well as to transition to and from the bus in the mornings and afternoons.>* Upon his arrival at
school, he required the assistance of several adults to transition from the bus to the school.”® He
did not transition to the classroom and attempted to elope from the building.’® When he is
prevented from eloping, he attempted self-injurious behaviors such as head banging.’” When he
was at school, he required the assistance of at least two people to maintain his safety.*®

16. At the September 23, 2010, meeting Petitioner agreed that the Student was not
receiving the services he needed at the Charter School.”® When the Student successfully entered
the school in the morning, often after up to an hour of prompting, he often refused to enter his
classroom.”® By the day of the meeting, however, he lost all interest in being in the classroom
and all of the interventions the Charter School attempted were unsuccessful.®' The Student
insisted on turning off all the lights wherever he was, including at home.** He also was
becoming increasingly aggressive and unsafe.®’ '

17. After the Charter School personnel expressed concern that they may not be able to
meet the Student’s needs, Petitioner agreed that the Student may require a residential setting in
part because she was having a difficult time managing him and getting him out of the house for
school.** In July 2010, Petitioner had taken the Student to Kennedy Krieger Institute and asked
them to consider the Student for inpatient services.®’

18. In mid-October 2010, the Student started becoming aggressive toward Petitioner on

30 Petitioner Exhibit 29 at 1 (September 23, 2010, Justification and Plan for Dedicated Aide).
' Id. at 16.

>2 Id.; Joint Exhibit 5 at 2.

>3 Joint Exhibit 5 at 2.

1.

> d.

%1d.

1,

*d.

% Joint Exhibit 5 at 3; testimony of Petitioner.
% Joint Exhibit 5 at 4.

' 1d. at 5.

2 1d,

% Id.

4 Id.

65 Jd.; testimony of Petitioner.





the mornings he was to go to school.’® On October 31, 2010, the Student ran out of the house
wearing only his boxers, ran into the street, and was almost hit by a car.’’ Petitioner was unable
to deescalate the Student and had to call the police for assistance.”® The Student was admitted to
the psychiatric ward at a hospital in Maryland and remained there for ten days.”

19. Prior this incident, the Student was having daily episodes of agitation and would run
out of the house wearing only his boxers.”” He also regularly left the house without permission,
fully clothed, and caught a city bus to a Game Stop store.”"

20. The Student stopped regularly attending school in November 2010.”> In January
2011, the Student ran out of the house on a daily basis and would not return until Petitioner
called the police.”

21. In January 2011, the DCPS Autism Program Manager and the Program Manager for
Charter Schools visited the Student’s home.”* The Autism Program Manager was concerned
about getting help for the Student to make sure he returned to school.”” DCPS subsequently
implemented an in-home training program for Petitioner and the Student to establish routines and
encourage the Student to return to school.”

22. In January 2011, the DCPS Cluster Manager approached the DCPS Deputy
Chancellor for Special Education to get authorization to place the Student in a residential
facility.”” The Cluster Manager then learned that DCPS was required to conduct a psychiatric
evaluation of the Student prior to placing him in a residential facility.”® DCPS authorized
Petitioner to obtain an independent psychiatric evaluation on May 3, 2011.”

23. Between mid-April 2011 and June 2011, the DCPS Applied Behavioral Analysis
(“ABA”) Coordinator visited the Student’s home four times.?® The ABA Coordinator achieved

% Testimony of Petitioner.
§7 Testimony of Petitioner; Joint Exhibit 1 at 5.
58 Testimony of Petitioner. '
% Testimony of Petitioner; Petitioner Exhibit 20 at 1 (November 9, 2010, Sheppard Pratt Health
System Document Review Report)
;(1) Testimony of Petitioner; Joint Exhibit 1 at 5.
Id.
72 Testimony of Petitioner, Assistant Principal.
" Joint Exhibit 1 at 3.
7 Testimony of DCPS Autism Program Manager, DCPS Program Manager for Charter Schools.
7 Testimony of DCPS Autism Program Manager.
76
Id.
7777 Testimony of DCPS Cluster Manager.
78
Id
” Joint Exhibit 2.
% Jd.; Testimony of DCPS ABA Coordinator.





some success with the Student®' By June 2011, the Student was complying with her requests
and able to focus on functional tasks for about an hour.**

24. On March 14, 2011, the Student’s IEP team met to discuss the Student’s educational
placement.®®  Petitioner participated in the meeting, as did the DCPS Autism Program
Manager.*® The Charter School members of the team stated that they believed the Student
required a more restrictive setting in which transitions were limited.*> DCPS proposed placing
the Student in a general education high school that is close to his home after providing him in-
home services for thirty days.*®

25. On April 28, 2011, DCPS contacted the District of Columbia Child and Family
Services Agency (“CFSA”) to investigate educational neglect after the Student failed to attend
school.’” The following day, CFSA opened an investigation.®* CFSA sent an investigator to
Petitioner’s home.

26. Since November 2010, the Student has spent most of his days playing videogames,
playing with the family dog, or following his mother around the house.”® He is obsessed with
video games, especially games in which people are engaged in fighting.”' He frequently acts out
the scenes in these games, which can contribute to him becoming overstimulated.”” He has
refused to participate in structured activities and to board his personal school bus.”?

27. By remaining out of school, the Student has created a safe routine for himself where
he has minimal outside stimulation and is not in situations where he is overwhelmed or
provoked.”® He did not work on academic skills or other cognitively challenging tasks.”® If
challenged on a day that he does not want to leave home, he may become aggressive or
combative.”® Once the Student adopted these new rituals, he had extreme difficulty returning to
previously learned routines established at school.”’

14,

2 1d.

%3 Joint Exhibit 4 at 1 (March 14, 2011, meeting notes).
% 1d. at 3.

8 1d

1d at1.

%7 DCPS Exhibit 29 at 159 (April 28, 2011, call log).
%8 DCPS Exhibit 30 at 165.

89 Testimony of Petitioner.

% Joint Exhibit 1 at 2.

L 1d.

21d.

%3 Joint Exhibit 4 at 1.

% Joint Exhibit 1 at 6.

% Id.

% Id.

%7 Petitioner Exhibit 27 at 3.





28. On June 9, 2011, a res1dent1al treatment program in Winchester, Virginia, sent a
letter of acceptance to Petitioner.”® DCPS subsequently agreed to fund the Student’s placement
at this facility.”® The Student most likely required a re51dent1a1 placement for the entire 2010-
2011 school year, and possibly the 2009-2010 school year.'®

29. Family therapy would provide a venue for Petitioner and the Student to address the
past incidents of aggression and prepare them for reunification after he leaves the re51dent1al
program.'”’  Routine family therapy sessions usually occur once a week, at a minimum.'
Family therapy also will prepare the Student for his return to the home after he leaves the

residential treatment facility.'®

30. The Student requires a dedicated aide to assist him while he is in the residential
treatment facility.'® The aide would be able to assist the Student in transitions in the residential
setting.'® It is vital for a child with autism to have a safe person who understands them and can
read nonverbal cues that can lead to outbursts or aggression.'® The aide also could assist the
Student by facilitating communication with others and assist in preventing him from retreating
into his own world.'"’

31. Applied Behavioral Analysis is a specific form of behavioral analysis and
intervention that addresses the core deficits of autism, including social skills deficits, irritability
and aggression, and language deficits.'® The Student’s program must include ABA because
early intervention is critical for autism students.'®

32. This Hearing Officer finds that all the witnesses at the due process hearing provided
credible testimony. Although they expressed different viewpoints, for the most part they
testified consistently with each other on the facts of this case.

V. CONCLUSIONS OF LAW

The burden of proof is properly placed upon the party seeking relief.''® Under IDEA, the
Petitioner must prove the allegations in the due process complaint by a preponderance of the

9% Petltloner Exhibit 38 at 1 (June 9, 2011, Letter from Residential Treatment Program).
% Testimony of Petitioner, ABA Coordinator.

100 Testlmony of Psychiatrist.
" 1d.

102 Id

103 74

104 Id.

105 Id

106 77

107 Id.

108 1d.

109 Id.

0 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).





evidence.'"" The burden of showing something by a preponderance of evidence simply requires
the trier of fact to believe that the existence of a fact is more probable than its nonexistence
before she may find in favor of the party who has the burden of persuasion.'' In other words,
preponderance of the evidence is evidence that is more convincing than the evidence offered in
opposition to it.'"® Unlike other standards of proof; the prePonderance standard allows both
parties to share the risk of error in roughly equal fashion,''* except that when the evidence is

evenly balanced, the party with the burden of persuasion must lose.'"

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.!'® FAPE is defined as “speciall
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”' "
FAPE “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction.”''®

DCPS is obligated to provide a FAPE “for all children residing in the state between the
ages of 3 and 21, inclusive.”!" In deciding whether DCPS provided the Student a FAPE, the
inquiry is limited to (a) whether DCPS complied with the procedures set forth in IDEIA; and (b)
whether the Student’s IEP reasonably calculated to enable the Student to receive educational
benefits.'*°

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.'*' In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.'?

'"'20 U.S.C. § 1415 (i)(2)(c). See also Reidv. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

"2 Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

'3 Greenwich Collieries v. Director, Office of Workers’ Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).

"' Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

'3 Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994). :

11620 U.S.C. §§ 1400(d)(1)(A),1412(a)(1).

720 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

"' Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

''34 C.F.R. § 300.101.

120 Rowley at 206-207.

2120 U.S.C. § 1415 (DB)E)(i).

122 Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). Accord, Kruvant v. District of Columbia, 99 Fed. Appx. 232, 233

10





VI. DISCUSSION

A. Petitioner Proved that Respondent denied the Student a FAPE by Failing to
Implement his IEP During the 2010-2011 School Year.

The IEP is the centerpiece of special education delivery system.'” The adequacy of the
student’s IEP is determined by whether the student has “access to specialized instruction and
related services which are individually designed to provide educational benefit to the
handicapped child.”!?*

The services provided in the IEP must address all of the child’s identified special
education and related services and must be based on the child’s unique needs and not on the
child’s disability.'*> An appropriate educational program begins with an IEP that accurately
reflects the results of evaluations to identify the student's needs,' 2 establishes annual goals
related to those needs,'”’ and provides appropriate specialized instruction and related services.'”®
The program must be implemented in the least restrictive environment (“LRE”).'® For an IEP to
be “reasonably calculated to enable the child to receive educational benefits,” it must be “likely

to produce progress, not regression.”"** Each public agency must ensure that as soon as possible -

following the development of an IEP, special education and related services are made available
to the child in accordance with the child’s IEP."!

Here, DCPS was aware that the Student was missing school regularly as early as 2009.
Yet, it failed to provide any in-home services until mid-April 2011. Between mid-April 2011
and June 2011, DCPS provided only a maximum of three or four hours of service to the Student.
Although the Student made some progress on the tasks on which he worked with the ABA
Coordinator, he had regressed significantly during the 2010-2011 school year. He had routinely
exhibited oppositional behavior, was violent toward his mother, and regularly absconded from
the home. He also had retreated into a world where he was fixated on video games and refused
to participate in his education even when he was at school.

(D.C. Cir. 2004) (denying relief under IDEA because "although DCPS admits that it failed to
satisfy its responsibility to assess [the student] for IDEA eligibility within 120 days of her
parents' request, the [parents] have not shown that any harm resulted from that error").

‘2 Honig v. Doe, 484 U.S. 305, 311 (1988); Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ.,
397 F.3d 77, 81 (2d Cir. 2005).

124 Rowley, 458 U.S. at 201 (1982).

125 D.C. Mun. Reg. tit. 30 § 3002.1(f).

12634 C.F.R. § 300.320 (a) (1).

12734 C.F.R. § 300.320 (a) (2).

12834 C.F.R. § 300.320 (a) (4).

12920 U.S.C. § 1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).

% Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal
quotation marks and citation omitted).

B134 CFR. § 300.323 (c) (2).
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Although DCPS made some efforts after it became involved with the Student in early
2011, this Hearing Officer finds that these efforts were few and far between. DCPS certainly did
not implement the Student’s IEP, did not provide the Student the related services on his IEP, and
did not attempt wrap-around services. Thus, Petitioner proved by a preponderance of the
evidence that DCPS denied the Student a FAPE.

B. Petitioner Proved that DCPS Denied the Student a FAPE by Failing to
Provide Him an Appropriate Placement During the 2010-2011 School Year.

IDEA requires that, unless the IEP of a child with a disability requires some other
arrangement, the child is educated in the school that he or she would attend if nondisabled.'** In
selecting the least restrictive environment, consideration is given to any potential harmful effect
on the child or on the quality of the services that he or she needs.'*?

The term “educational placement” refers to the type of educational program prescribed by
the IEP."** “Educational placement” refers to the general educational program, such as the
classes, individualized attention, and additional services a child will receive, rather than the
“bricks and mortar” of the specific school.!*®

Placement decisions must be made in conformity with the child’s IEP.!% Thus, the
placement should not dictate the IEP but rather the IEP determines whether a placement is
appropriate.137 To the maximum extent possible children with disabilities should be educated
with children who are non-disabled."*® Special classes, separate schooling, or other removal of
children with disabilities from the regular educational environment occurs only if the nature or
severity of the disability is such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.'

The considerations relevant to determining whether a particular placement is appropriate
for a particular student include the nature and severity of the student's disability; the student's
specialized educational needs; the link between those needs and the services offered by the
school; the placement's cost; and the extent to which the placement represents the least restrictive
environment.'*

Here, DCPS knew that the Student’s placement was inappropriate as early as 2009. The
DCPS Cluster Manager testified that she was aware of the Student’s refusal to board the bus,
aggression toward staff, and elopement. Yet, DCPS waited a more than a year before proposing

1234 C.F.R. § 300.116 (c).

1334 C.F.R. § 300.116 (d).

:j‘s‘ 7;.1 Y. v. N.Y. Dept. of Educ., 584 F.3d 412, 419 (2d Cir. 2009) (citation omitted).
Id.

%934 C.F.R. § 300.116 (a)(2)(b), 5 D.C.M.R. § 3013 (2006).

°7 See Rourke v. District of Columbia, 460 F.Supp.2d 32, 44 (D.D.C. 2006).

P34 CFR. § 114 (@)(2)(0).

9 1d. at 114 (a)(2)(ii).

' Branham, 427 F.3d at 12 (citing Rowley, 458 U.S. at 202).
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a change in placement even though six months had elapsed since the Charter School informed
DCPS that it could no longer meet the Student’s needs. After being informed of this, DCPS
sought authorization to place the Student in a residential facility.

Nonetheless, in March 2011, DCPS proposed placing the Student in a regular education
high school. Only after Petitioner filed the Complaint in this case did DCPS authorize a
residential placement for the Student.

- Thus, Petitioner proved by a preponderance of the evidence that DCPS denied the
Student a FAPE by failing to provide an appropriate educational placement. As a result, between
November 2011 and the present, the Student had remained at home where he has become a threat
to his mother and himself, has received little academic and behavioral instruction, and has
regressed. '

D. Petitioner Proved that the Student Requires a Dedicated Aide and Applied
Behavioral Analysis and is Entitled to Compensatory Education in the Form of Family
Therapy.

Where a school system fails to provide special education or related services to a
disabled student, the student is entitled to compensatory education, “i.e., replacement of
educational services the child should have received in the first place.”'*' Because compensatory
education is a remedy for past deficiencies in a student's educational program, a finding as to
whether a student was denied a FAPE in the relevant time period is a “necessary prerequisite to a
compensatory education award.”'**

This inquiry is only the first step in determining whether the Student is entitled to
compensatory education. A compensatory education award is an equitable remedy that “should
aim to place disabled children in the same position they would have occupied but for the school
district’s violations of the IDEA.” Reid, 401 F.3d at 518, 523. A compensatory education
“award must be reasonably calculated to provide the educational benefits that likely would have
accrued from special education services the school district should have supplied in the first
place.” Reid, 401 F.3d at 524. This standard “carries a qualitative rather than quantitative focus,”
and must be applied with “[f]lexibility rather than rigidity.” Id. at 524.

Some students may require only short, intensive compensatory programs targeted at
specific problems or deficiencies.'* Others may need extended programs, perhaps even
exceeding hour-for-hour replacement of time spent without FAPE.'*

Here, DCPS denied the Student a FAPE by failing to implement the Student’s IEP and
offer him an appropriate placement during the 2010-2011 school year. As a result, the Student

"! Reidv. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005).

' Peak v. District of Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).

143 Reid, 401 F.3d at 524.

' 1d. See also Thomas v. District of Columbia, 407 F.Supp.2d 102, 115 (D.D.C. 2005) (noting
that it is conceivable that no compensatory education may be required for a denial of FAPE if|
for example, the student would not benefit from the additional services).
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has regressed academically and behaviorally. Thus, the Student is entitled to compensatory
education.

Providing the Student applied behavioral analysis would comprehensively address the
Student’s academic and social-emotional needs. These services would help him to resolve the
underlying issues that prevent him from attending school. Although the ABA coordinator
testified that the Student should receive ABA throughout the school day, the psychiatrist testified
that he should receive ABA at least once a week. For this reason, this Hearing Officer finds that
Petitioner failed to present sufficient evidence to determine the amount of ABA that would be
appropriate for the Student.

Petitioner also proved that the Student requires a full-time aide while he is in the
residential treatment facility. However, this Hearing Officer does not believe this aide would
qualify as compensatory education. Rather, the Student has required an aide as part of his IEP.
The Student should continue to receive the services of an aide to assist him with transitions,
social interactions, managing his frustration, and accessing the curriculum.

Finally, Petitioner proved that the Student requires compensatory education in the form
of family therapy. Because DCPS allowed the Student to remain at home for more than a year,
he has regressed into his own world, has become noncompliant, and has developed a dangerously
aggressive and obsessive relationship with his mother. Family therapy would help address these
issues and prepare the Student to maintain a safe existence in the home when he leaves the
residential treatment facility.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 22nd day of July
2011, it is hereby:

ORDERED that, if Respondent has not already transported the Student to the residential
treatment facility, Respondent shall transport him to the residential treatment facility on or before
August §, 2011;

IT IS FURTHER ORDERED that within seven days of the Student’s transfer to the
residential treatment facility, Respondent shall provide the Student a dedicated aide to assist the
Student in transitions and provide academic, behavioral, and social support to the Student;

IT IS FURTHER ORDERED that within seven days of the Student’s transfer to the
residential treatment facility, Respondent shall ensure that the Student receives applied
behavioral analysis services as necessary to address his difficulties with transitions, refusal to
follow directions, behavioral difficulties including self-injury, physical force against others, and
elopement; and

IT IS FURTHER ORDERED that, within thirty days of the Student’s transfer to the
residential treatment facility, Respondent shall hold a meeting to review the Student’s academic,
speech-language, and behavioral progress at the residential treatment facility, review the
Student’s June 2, 2011, independent psychiatric evaluation, and establish a schedule for
Petitioner and the Student to participate in family therapy; and
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IT IS FURTHER ORDERED that, within thirty days of the Student’s transfer to the
residential treatment facility, Respondent shall begin providing or funding family therapy to
Petitioner and the Student for at least sixty minutes per week, with a focus that includes assisting
Petitioner to set boundaries with the Student, teaching Petitioner strategies to reduce the
Student’s frustration and encourage his compliance with her directives, and prepare the Student
for his eventual return to his home.

By: sl Frances Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 415(i)(2).

Distributed to:
Sarah Tomkins/Donna Wulkan, Attorney at Law
Tanya Chor, Attorney at Law

Student Hearing Office
DCPS
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

Petitioner,
Hearing Officer: Kimm Massey, Esq. ’;

Case No: -

DISTRICT OF COLUMBIA PUBLIC SCHOOLS, o
S

Respondent. :;‘

HEARING OFFICER DETERMINATION

BACKGROUND AND
PROCEDURAL HISTORY

Student is a ) year old young woman, who recently graduated with a high school
diploma from a DCPS night school.

On April 18, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS
failed to comply with the terms and conditions of an August 20, 2010 Settlement Agreement
(“8/20/10 SA”), and failed to develop and implement an appropriate IEP. The gravamen of
Petitioner’s Complaint was DCPS’ failure to make an award of compensatory education to
Student at her March 29, 2011 IEP/MDT meeting.

On May 16, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS denied the
allegations of the Complaint and asserted that it complied with the 8/20/10 SA because
compensatory education was discussed at Student’s March 2011 MDT meeting, but the team

determined that compensatory education was not warranted because Student had not been denied
a FAPE.

On May 20, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. The hearing
officer issued the Prehearing Order on May 25, 2011.






By their respective disclosure letters dated June 14, 2011, Petitioner disclosed twenty-seven
documents (Petitioner’s Exhibits 1 —27), and DCPS disclosed DCPS-1 through DCPS-7.

On June 15, 2011, DCPS filed a Motion to Dismiss, asserting therein that Petitioner was barred
by the terms of the 8/20/10 SA from seeking redress for the claims alleged in the Complaint, that
some of the allegations in the underlying Complaint extended beyond the two-year limitations
period and DCPS was not the LEA for most of the time period at issue. On June 17, 2011,
Petitioner filed its Opposition to the Motion to Dismiss, asserting therein that Petitioner’s claims
concerned events that took place subsequent to the 8/20/10 SA, and disputing any suggestion that
Petitioner should be estopped from pursuing claims arising out of the 8/20/10 SA.

The hearing officer convened the due process hearing on June 21, 2011." DCPS’s disclosed
documents and Petitioner’s Exhibits 1 - 7 were admitted into the record without objection.
Petitioner’s Exhibits 6 and 7 were excluded from the record on DCPS’s objection that they were
outdated and, therefore, irrelevant. However, Petitioner’s Exhibits 10 - 14 and 15 - 21 were
admitted over DCPS’s relevance objection.

Thereafter, the hearing officer heard argument for and against DCPS’s Motion to Dismiss. The
hearing officer denied the Motion on grounds that (1) the claims were not barred by the SA
because Petitioner had alleged violations that occurred subsequent to the date of the SA, and (2)
the phrase “discuss and determine” in the 8/20/10 SA seemingly implied that a determination
would be made, which admittedly could have been zero compensatory education under proper
circumstances. The hearing officer ruled that she would hear the evidence concerning the claims
in the underlying Complaint but would not hear anything beyond the statute of limitations and
would not issue a ruling on the underlying claims that were dismissed due to settlement. Instead,
the hearing officer would receive factual evidence concerning Student’s educational
circumstances during the previous two years and the nature of the compensatory education
discussion and determination that took place at Student’s MDT meeting and determine whether it
appeared that DCPS had made a good faith attempt to comply with its obligation under the
8/20/10 SA to “discuss and determine.”

Accordingly, the hearing officer received opening statements, which Petitioner chose to waive,
and the hearing officer received Petitioner’s testimonial evidence and offered DCPS the
opportunity to present testimonial evidence, which DCPS was unable to do based on its inability
to locate desired witnesses, then the hearing officer brought the hearing to a close. The hearing
officer left the record open until the close of business on Monday, June 27, 2011, to allow the
parties an opportunity to file written closing statements. Petitioner subsequently filed its written
closing prior to the deadline, and DCPS filed its written closing slightly after the deadline.
However, as DCPS counsel acknowledged at the hearing that it would be difficult to meet the
deadline due to a heavy caseload, and DCPS’s delay in filing its closing statement did not in any
way prejudlce Petitioner, the hearing ofﬁcer will consider both parties’ written closing
statements in deciding this matter.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C.

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.





§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

Thé issue to be determined is as follows:

Did DCPS fail to comply with the terms and conditions of the 8/20/10 SA by failing to
award Student compensatory education at the 3/29/11 IEP meeting when the SA required
DCPS to “discuss and determine” compensatory education, or alternatively, did DCPS
fail to develop and implement an appropriate IEP by failing to have an appropriate
compensatory education discussion at the 3/29/11 IEP meeting?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Studentis  years old. On June 10, 2011, she graduated from a DCPS night school and
received her high school diploma.?

Student attended regular DCPS high schools through SY 2006/07. However, near the
end of SY 2006/07, when Student was 18 in the 12" grade, staff at the DCPS school she
was attending told her that she could not graduate because she did not have enough
credits and had been taking primarily special education classes. Student moved to
another DCPS school and was told the same thing. However, Student really wanted to
earn a high school diploma. So, she enrolled with a home-study school that she learned
about on television and obtained a diploma from there, but when she took that diploma to
the University of the District of Columbia (“UDC”) to enroll, she learned that the home-
study school was not accredited and UDC would not accept the diploma.

Thereafter, Student learned about DCPS night school and started at one of the
night schools in SY 2009/10 with the 7 credits she had obtained in her previous regular
DCPS high school. She told the night school staff bout her IEP, although they knew
anyway and said she would continue to have an IEP. Student had a meeting at some
point during SY 2009/10 but can’t remember exactly when. Student signed a document
stating that she wanted to receive a diploma, and the staff indicated that they would still
provide her with additional assistance. Beginning at some point between 1% and 2™
advisory, a special education teacher came to Student’s English 2 class 2 hours per day
twice per week and assisted Student with her work. However, Student did not receive
any counseling services at night school during SY 2009/10. Student earned 9 credits
from night school during SY 2009/10. The next year, SY 2010/11, Student transferred to
another DCPS night school to earn the rest of the credits she needed to graduate. Student

2See Petitioner’s Exhibit 1; testimony of Student.






feels that she learned more at the night school than she did at regular school, but math is
still really difficult for her. Student feels that she does pretty well with reading and
comprehension, but her writing could some help as well, although her writing is neat and
understandable when she takes her time.’

3. Student would like to study to become an EMT/paramedic. Student would also like to
become a police officer, but she wants to do the paramedic coursework first. Student
believes that she will need help with any EMT classes she takes because the class will
include math, reading and comprehension, and she is not very good with math. Student is
aware that DCPS offers an EMT program at three of its schools. *

4. The independent evaluator who conducted Student’s September 16, 2010 Comprehensive
Psychological Evaluation® opined at the due process hearing that Student would have
great difficulty pursuing careers as an EMT and as a law enforcement officer because of
her low cognitive and achievement scores, especially the low reading scores. Petitioner’s
advocate also opined that Student would need tutoring to help her with the EMT training
because the texts for that class are written at a 5"-6" grade level.’

5. On August 5, 2010, when Student was  years old, Petitioner filed a Complaint (“the
underlying Complaint”) against DCPS. In the Complaint, Petitioner alleged that DCPS
failed to timely conduct a triennial evaluation of Student, failed to develop an appropriate
IEP, failed to develop an appropriate IEP containing appropriate measurable transitional
or vocational goals, failed to provide an appropriate placement, and owed Student
compensatory education as a result.’

6. On August 20, 2010, Petitioner and DCPS settled the underlying Complaint by executing
the 8/20/10 SA, pursuant to which DCPS agreed to fund specified independent
evaluations, and within 30 business days of receipt of the final evaluation report, convene
an IEP meeting to review the independent evaluations, review and revise Student’s IEP,
if necessary, and discuss and determine compensatory education and discuss site
location.®

7. On September 14, 2010, an Impartial Due Process Hearing Officer entered an Order of
Withdrawal that dismissed the underlying case based on Petitioner’s withdrawal of the
underlying Complaint due to settlement.’

8. On March 8, 2011, Petitioner’s educational advocate prepared a compensatory education
plan for Student, which proposed that DCPS award Student the following items as
compensatory education: a Linda Mood Bell assessment for reading and written
language and tuition for placement in the recommended programs; tuition and supplies

*Testimony of Student.

*Testimony of Student.

’See Finding of Fact (“FOF™) 11, infra.

STestimony of Licensed Clinical Psychologist; testimony of advocate.
"DCPS-2; Petitioner’s Exhibit 1.

*Petitioner’s Exhibit 2 DCPS-1.

’ DCPS-3.






for an EMT training program; 150 hours of tutoring during the EMT traihing program;
tuition, books and supplies for a law enforcement program; and 250 hours of tutoring
during the law enforcement program.'°

9. Available educational records indicate that Student’s most recent evaluations prior to the
independent evaluations conducted pursuant to the 8/20/10 SA were as follows: 5/19/03
Psychological Report, 5/21/96 Vineland Adaptive Behavior Assessment, 5/31/96 Speech-
Language Evaluation, and 9/21-22/95 Comprehensive Psychological Evaluation.
However, Student testified that she received a reading and math assessment during SY

- 09/10. Student stated that DCPS attempted to evaluate her when she was attending her
regular DCPS high school, but she ducked the evaluations because she wanted to stay in
her regular education classes and did not want to receive special education.'!

10. On September 13, 2010 Student received an Adaptive Behavior Assessment. Student’s
performance resulted in the following standard scores: Adaptive Behavior Composite —
74 (moderately low range); Communication Domain — 67 (low range); Daily Living
Skills — 83 (moderately low range); Socialization Domain — 80 (moderately low range);
and Motor Skills Domain — 121 (moderately high). Based on these scores, the evaluator
recommended a classification of Mild Mental Retardation and recommended, inter alia,

that Student begin receiving transition services to assist her in making the transition from
high school. 2

11. On September 16, 2010, Student received an independent Comprehensive Psychological
Evaluation. Student’s performance on the Woodcock Johnson III, Tests of Cognitive
Abilities, revealed that Student has a General Intellectual Ability score of 59 and that her
Verbal Ability, Thinking Ability and Cognitive Efficiency are in the Very Low range of
functioning. Similarly, Student’s performance on the Woodcock Johnson III, Tests of
Achievement, resulted in Broad Reading, Broad Mathematics, and Broad Written
Language scores in the Very Low range of functioning. Based on these scores and the
results of other assessments administered, the evaluator opined that Student required
intensive special education remediation in all academic subjects, as well as cognitive-
behavior therapy in school due to her at risk scores on the depression, anxiety,
withdrawal, and sense of inadequacy domains. Ultimately, the evaluator rendered a
diagnosis of Mild Mental Retardation.'

12. On September 18, 2010, Student received an independent Speech and Language
Evaluation. Student’s performance on the Comprehensive Receptive and Expressive
Vocabulary Test 2 revealed global deficiencies within her knowledge and use of single
vocabulary terms, and her performance on the Comprehensive Assessment of Spoken
Language disclosed a moderate language disorder involving deficiencies in vocabulary,
knowledge of the rules of Standard American English, and comprehension of non-literal
linguistic forms along with the social meaning of language. Ultimately, the evaluator

Ypetitioner’s Exhibit 4.

!petitioner’s Exhibits 10 and 12 — 14; testimony of Student.
Zpetitioner’s Exhibit 18.

Bpetitioner’s Exhibit 17.






opined that Student meets the criteria to receive special education and related services as
a student with a Speech Language Impairment and recommended Student receive speech
language therapy for 30 minutes per week.*

13. On October 11, 2010, Student received an independent Vocational Level II Evaluation.
Based on the results of the assessments administered, the evaluator determined that
Student displayed many precursor skills and some areas of need in terms of transition.
The evaluator also suggested the following vocational options: security guard; crossing
guard; firefighter; bailiff; correctional officer; police officer, probation officer, nurse
aide, emergency medical technician, or dental assistant."®

14. On January 11, 2011, Student received an independent Auditory Processing Evaluation.
The evaluator determined that Student has a very slight hearing loss in the low
frequencies for both ears, slightly poorer for the right ear than the left. However, the
evaluator determined that Student has no hearing problems that would account for any
specific auditory information processing deficits (“ADP”), but she does have significant
deficits in processing auditory-linguistic information due to deficits with auditory
extraction at both the phonemic and temporal levels, as well as a deficit with lexical
integration and a deficit with organization and sequencing. The evaluator indicated that
Student’s ADP can have significant effects on her listening, communication and learning,
leading to her having speech-language impairments. The evaluator also noted that
Student’s ADP problems have likely been present in some form throughout her school
career, but were never identified or treated. Ultimately, the evaluator recommended both
accommodations to help Student appropriately access her education and direct treatment
services to help Student overcome her ADP problems. One form of direct treatment that
would prove beneficial to Student is the Linda Mood Bell intensive 10-week program
designed to address ADP problems.'®

15. Student’s most recent IEP, dated April 7, 2010, identifies her primary disability as SLD
and provides for her to receive 5 hours per week of specialized instruction in general
education and no related services, such as speech/language and behavioral support
services. The IEP primarily lists “Woodcock Johnson Test of Achievement” for baseline
data, but no results are included. However, in one instance, the baseline data block is
completely blank, and in another instance, the IEP lists “With 80% accuracy” as the
baseline data. The following classroom accommodations are listed on the IEP: repetition
of directions, calculators, preferential seating, flexible scheduling and breaks between
subjects. The IEP also contains a Post-Secondary Transition Plan, which states that
Student’s post-secondary educational and training goal is to graduate with a diploma and
attend Howard University, and that her employment goal is to seek an internship upon
graduation from high school in order to receive prior training as an Emergency Medical
Technician (“EMT”). The Transition Plan lists the following as Student’s annual
measurable goal for post-secondary education and training: Student will acquire the
skills necessary to transition to a two-year or four-year college/university. The Plan

“petitioner’s Exhibit 15.
Bpetitioner’s Exhibit 19.
1petitioner’s Exhibit 20; testimony of Certified Licensed Audiologist.






16.

17.

18.

states that a 9/3/10 Woodcock Johnson III, a 4/7/11 Woodcock Johnson Test of
Achievement and a 4/7/10 Interest Inventory Interview were the assessment tools relied
upon to prepare the Plan but does not list any assessment data or results. The Plan states
that the course of study Student will undertake to support her post-secondary transition
goals is Geography/World History. Finally, the Plan lists the following Post-Secondary
Transition Activities/Services for Student: Student will meet with guidance
counselor/special education teacher to discuss academic requirements of pursuing a
college degree — 4 hours per year; Student will develop strategies to enhance her study
skills — 2 hours per year; Student will define interests and abilities related to potential
career and job opportunities — 4 hours per year; and Student will identify steps necessary
to ensure a safe environment, such as obtaining appropriate assistance during
emergencies, dealing with strangers, having appropriate ID and knowing how to use it — 2
hours per year.'”

Available educational records reveal that for SY 2009/10, Student earned 6 credits and
received final grades of B, B-, C+, three Cs, D, and F. For SY 2010/11, Student earned
the following final grades: A, B+, three Bs, C+, C, and two Ds.!?

On March 29, 2011, DCPS conducted an MDT meeting for Student pursuant to the
8/20/10 SA to “review the independent evaluations, revise the, IEP if necessary, and
discuss site location and compensatory education.” The team noted that Student would
be graduating from evening school in June 2010. However, the team questioned the
validity of Student’s independent assessments, based on certain DCPS team members’
assertion that Student has a hearing loss as reflected in her auditory processing
assessment and the hearing loss must be corrected before valid assessments can be
conducted. The team determined that Student needs assistance in transition planning, as
she “is employable but just needs assistance.” The team further determined that no
changes to the IEP were warranted and that Student’s site location would remain the
same because it could implement the IEP and service Student. When Student’s advocate
asserted that Student needs tutoring and assistance to know what was going on inside the
classroom, the team Special Education Coordinator said he was more concerned about
Student being a productive member of society and he would call RSA. When the
conversation turned to compensatory education, Petitioner’s proposed compensatory
education plan was shared with the team. However, the “DCPS team determined that
compensatory education was not warranted as there was no denial of FAPE for the
student and that there was no educational harm as the student is graduating.”"’

The compensatory education discussion at Student’s March 29, 2011 MDT meeting
lasted no more than 2 to 3 minutes. Moreover, the reason no changes were made to
Student’s IEP is that the DCPS SEC was of the opinion that new evaluations would have
been required because the independent evaluations were invalid, and it would be better to

Ypetitioner’s Exhibit 9; DCPS-7.
8petitioner’s Exhibits 22 and 23; DCPS-4.
¥DCps-6.





sim%y let Student’s current IEP run out in light of the fact that she was almost 22 years
old.

19. The independent evaluator who conducted Student’s September 16, 2010 Comprehensive
Psychological Evaluation was advised at the due process hearing of the results of
Student’s independent Auditory Processing Evaluation and indicated that she would not
have changed the way she administered the psychological evaluation to Student, even if
she had known of the other evaluation results at the time, because she gave 1-on-1
instructions to Student and it appeared that Student heard what was being said and
performed in a manner that did not indicate she was having problems hearing. Moreover,
Student received an instruction booklet during the psychological evaluation.”!

20. The independent evaluator who conducted Student’s January 11, 2011 disagreed with
DCPS’s determination that his Auditory Processing Evaluation was invalid. The
evaluator pointed out that he had determined prior to conducting his evaluation that
Student’s hearing loss did not interfere with testing, because her baseline ability to repeat
words, sentences and phoneme strings is normal. However, the evaluator noted that
Mental Retardation and ADP are sometimes confused because most psychological
evaluations that find cognitive problems are based on verbal tasks, with the result that
they can lead to understated IQ scores for individuals with ADP.?

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

Compensatory education is a remedy designed to prospectively compensate a Student for a past
deficient program. See Reid v. District of Columbia, 401 F.3d 516 (D.C. 2005). In this case,
Petitioner has alleged that DCPS failed to comply with the 8/20/10 SA by failing to participate in
a good faith discussion of, and render a good faith award of, compensatory education in favor of
Student at her March 19, 2011 MDT meeting.

The Consent Decree entered in Blackman v. District of Columbia, Civil Action No. 97-1629
(D.D.C. Aug. 24, 2006), establishes a rebuttable presumption of harm for DCPS students who
fail to receive timely implementation of SAs. See Consent Decree at § 74. Moreover, in the
Consent Decree, one subclass of Plaintiff students was defined as “[a]ll children, now [as of
January 1, 1995] and in the future, who . . . have been denied [a FAPE] because DCPS . . . failed
to fully and timely implement agreements concerning a child’s identification, evaluation,
educational placement, or provisions of FAPE that DCPS has negotiated with child’s parent or
education advocate.” Consent Decree at 11.

PTestimony of advocate.
*'Testimony of Licensed Clinical Psychologist.
ZTestimony of Certified Licensed Audiologist.





At issue in the underlying Complaint, from which Petitioner’s current claim is derived, was
whether (1) DCPS failed to timely conduct triennial evaluations for Student, (2) DCPS failed to
provide an appropriate IEP for Student on April 7, 2010 by failing to base the IEP on current
evaluations, failing to provide the necessary baseline information, and failing to provide
appropriate measurable transition/vocational goals based upon age appropriate transition
assessments, and (3) DCPS failed to provide an appropriate placement.

With respect to Petitioner’s claim concerning triennial evaluations, the data available to the MDT
at the time of the March 2011 MDT meeting revealed that Student’s last set of evaluations had
been conducted in 1995-96, with the exception of a psychological report that was prepared in
2003. Moreover, the data from Student’s current independent evaluations revealed an IQ so low
that Student was diagnosed with Mild MR; very low functioning in math, reading and written
language; auditory information processing deficits that have likely been present throughout
Student’s school career but were never identified or treated; various speech-language
deficiencies that resulted in recommendations of a disability classification of SLI and 30 minutes
of speech language therapy per week; and a vocational evaluation that revealed some areas of
need in terms of transition.

With respect to Petitioner’s claim of an inappropriate IEP, the data from Student’s independent
evaluations confirmed the educational harm Student had suffered as a result of DCPS’s failure to
base the IEP on updated evaluation data, and even a cursory glance at the Transition Plan
included in the IEP would have informed the team that the Plan was woefully inadequate to
address the transition needs of Student, given her cognitive, academic, speech-language and
auditory information processing deficits. On the other hand, however, the underlying Complaint
challenged an April 23, 2010 IEP that would only be in effect for Student for the final two
months of SY 2010/11 until she graduated with her high school diploma.

With respect to Petitioner’s claim of an inappropriate placement, the data available to the MDT
revealed that Student had spent the past two years attending night school programs where she
was able to obtain the credits she required to graduate at the end of SY 2011/12. Weighed
against Student’s tremendous progress at night school, however, was the fact that her IEP was
not fully implemented during SY 2009/10 because she received only 4 hours per week of
inclusion services instead of the 10 hours she was entitled to receive along with behavioral
support services.

Taking all of this information into account, the hearing officer concludes that the 2 to 3 minute
discussion of compensatory education at the March 19, 2011 MDT meeting did not constitute a
good faith effort by DCPS to comply with its obligation to discuss compensatory education. The
hearing officer further concludes that DCPS’s failure to award any compensatory education at all
to Student in the face of her impending graduation and obvious need for transition assistance that
was not being provided pursuant to her current IEP, as well as her significant deficits that went
unaddressed during the two-year statutory limitations period to DCPS’s failure to timely
evaluate, and the failure of her SY 2009/10 DCPS night school to fully implement her IEP, did
not constitute a good faith effort by DCPS to comply with its obligation to determine
compensatory education for Student. Hence, Petitioner has met its burden of proving DCPS’s






failure to comply with the compensatory education provision of the August 20, 2010 Settlement
Agreement.

Upon consideration of all the relevant evidence outlined herein, which was also available to
DCPS at the time of the March 19, 2011 MDT meeting, the hearing officer has determined that
an appropriate award of compensatory education to Student would consist of the right to attend
DCPS’s EMT program, or the receipt of funding for a comparable program outside of DCPS,
and 3 hours per week of independent individual tutoring in the areas of math, reading and
comprehension for the duration of the program, as well as a Linda Mood Bell assessment
designed to address Student’s auditory information processing deficits and funding to participate
in an intensive 10-week Linda Mood Bell program that can address those deficits.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Within 30 calendar days of the issuance of this Order, DCPS shall either permit Student
to enroll in and beginning attending a DCPS-taught EMT training program, or DCPS
shall provide Student with funding to attend an EMT training program offered by an
entity other than DCPS.

2. DCPS shall provide funding for Student to receive 3 hours per week of independent
individual tutoring in the areas of math, reading and comprehension for the duration of
the EMT training program she participates in pursuant to Paragraph 1, above.

3. DCPS shall provide Student with funding to obtain a Linda Mood Bell assessment
designed to explore Student’s auditory information processing deficits, as well as funding
for Student to participate in an intensive 10-week Linda Mood Bell program that can
address those deficits.

4. All remaining claims and requests for relief in Petitioner’s April 18, 2011 Complaint are
DISMISSED WITH PREJUDICE.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 USC
§1415().

Date: 6/30/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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HEARING OFFICER DETERMINATION ‘

Background

Petitioner, the father of year old Student, filed a due process complaint notice on
March 7, 2011 alleging that the District of Columbia Public Schools (“DCPS”) had denied

Student a free appropriate public education (“FAPE”) under the Individuals with Disabilities
Education Act (“IDEA”).

Petitioner alleged that as far back as March 2009, absences from school, school incident
reports and suspensions indicated that Student was in need of special education services, and that
DCPS should have identified and evaluated Student and provided him with special education
services. Petitioner further alleged that Student’s educational needs were so severe as to warrant
a full-time Individualized Education Program (“IEP”) and removal from the community and
placement in a residential treatment facility since 2009.

For relief, Petitioner requested a determination that Student requires an IEP with 100%
specialized instruction outside of general education, placement at a full-time nonpublic
therapeutic residential school, and compensatory education in the form of wrap around services
to begin when Student returns to the community from his current residential placement.

! Personal identification information is provided in Appendix A.
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DCPS asserted that although Student had behavior problems in school, Student’s high
cognitive ability and ability to easily master the general education academic curriculum without
the necessity of specialized instruction precluded him from qualifying for special education
services in 2010. And, at the time that the February 2011 IEP was developed, Student still did
not need specialized instruction to access the general education curriculum. Rather, the only
services that Student really required were behavioral support services. DCPS asserted that under
the IDEA, behavioral support services are categorized as related services, and the need for
related services alone does not qualify Student for the full-time IEP and placement at a
residential treatment facility that Petitioner desires.

DCPS also asserted that Student’s placement at a residential treatment facility by the
Department of Mental Health (“DMH?”) in April 2011 was for psychiatric or medical reasons and
not for educational reasons. As such, DCPS asserted that it does not have the responsibility of
funding a residential placement at this time because Student’s current part-time IEP is
appropriate and sufficient to meet Student’s educational needs and it can be implemented at the
residential facility where Student currently resides.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the IDEA, as modified by the
Individuals with Disabilities Education Improvement Act of 2004, 20 U.S.C. Section 1400 et.
seq.; the implementing regulations for the IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part
300; and Title V, Chapter E-30, of the District of Columbia Municipal Regulations
(“D.CMR.).

Procedural History

On 03/07/11, Petitioner filed an Expedited Due Process Hearing Complaint Notice. This
Hearing Officer was assigned to the case on 03/08/11. On 03/20/11, an Order on Petitioner’s
Amended Motion for Expedited Hearing was issued that denied Petitioner’s request for an
expedited hearing as Petitioner had not alleged sufficient facts to warrant an expedited hearing
for either disciplinary or non-disciplinary reasons. The case was placed on the non-expedited
hearing calendar that allows for a 30-day resolution period followed by a 45-day period to issue a
final decision. See 34 C.F.R. 300.515. Petitioner waived the resolution meeting, but DCPS did
not. A resolution meeting took place on 03/21/11 at which time both parties indicated that no
agreement was reached by the end of the 30-day resolution period and the case should proceed to
a due process hearing. Therefore, the resolution period ended on 04/06/11, the 45-day timeline
began on 04/07/11, and the final decision was initially due on 05/21/11.

The due process hearing was originally scheduled for 05/04/11 and 05/05/11. On
05/02/11, Petitioner requested a continuance based on the unavailability of an essential witness.
- The unopposed continuance request was granted and the hearing was rescheduled to 06/22/11
and 06/23/11. The continuance extended the final decision due date to 07/03/11.

The due process hearing was a closed hearing that began on 06/22/11 and concluded on
06/23/11. Petitioner was represented by Pierre Bergeron, Esq. and DCPS was represented by
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Linda Smalls, Esq. Neither party objected to the testimony of witnesses via telephone.
Petitioner participated in the hearing in person.

Petitioner presented six witnesses: Petitioner; a psychoeducator expert; a psychiatrist; the
Executive Director at Capitol Region Children’s Center; Student; and Student’s therapist at
Newport News Behavioral Health Center (“NNBHC”). DCPS presented two witnesses: The
residential placement program manager for the Office of Speclal Education for DCPS; and a
DCPS clinical psychologist.

Petitioner’s Five Day Disclosure, dated 04/27/11, containing a witness list and Exhibits
P-1 through P-34, was admitted into evidence without objection. Petitioner’s Five-Day
Amended Disclosure dated 04/27/11, that includes Exhibits P-35 and P-36, was admitted into
evidence without objection. Petltloner s 2" Amended Disclosure, filed on 04/28/11, containing
the name of an additional witness, was admitted into evidence without objection. Petitioner’s 3
Amended Disclosure, filed on 04/29/11 and contalnmg Exhibits P-37 and P-38, was admitted
into evidence without objection. Petitioner’s 4" Amended Disclosure, filed on 05/03/11,
containing Exhibit P-39, was admitted into evidence without objection. Petitioner’s 5th
Amended Disclosure, filed on 05/03/11, containing Exhibit P-40, was admitted into evidence
without objection. Petitioner’s Five Day Amended Disclosure of 06-15-11, containing Exhibits
P-41 through P-45 was admitted into evidence without objection, with the proviso that P-43 be
resubmitted as a complete document. P-43 was resubmitted on 06/27/11.

DCPS’ Disclosure Statement dated 04/27/11, containing a witness list and Exhibits R-01
through R-17, was admitted into evidence without objection.

The six issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS failed to timely evaluate Student in all areas of suspected disability since
March 2009; whether DCPS failed to timely identify Student’s disability in April 2010 and failed
to determine the extent of Student’s disability in February 2011; whether DCPS failed to provide
Student with an IEP in April 2010 and failed to provide Student with a full-time IEP in February
2011; whether DCPS failed to provide Student with a Behavior Intervention Plan (“BIP”) since ‘
2009; whether DCPS failed to provide Student with a full-time therapeutic residential placement
since March 2009; and whether Student is entitled to compensatory education for DCPS’ failure
to provide Student with an appropriate IEP and placement since March 2009.

Parties agreed to the following stipulations of fact:

#1. On 11/15/10, Student was involved in a disciplinary incident involving theft of
school or personal property without force. On 11/22/10, Student was suspended for 25 days and
was informed to enroll at to receive educational programming while on
suspension,.

#2. Student received a court ordered psycho-educational assessment dated 01/28/11 that
recommended that Student receive special education services.
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#3. On 02/22/11, DCPS convened an IEP meeting at |
that included Petitioner and Petitioner’s advocate, at which time the MDT reviewed an
independent psycho-educational assessment dated 01/28/11 and a psychiatric evaluation dated
02/05/11, and developed an IEP that prescribed 10 hours/week of specialized instruction in
general education and 2 hours/week of behavioral support services outside of general education.

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Student attended and = grades at a public middle school in the District of
Columbia from March 2009 until 12/06/10.> Student’s education wasn’t impacted by his
disability of Bipolar Disorder in the 7" and 8" grades.’

#2. When the Multidisciplinary Team (“MDT"”) met on 04/06/10 to determine Student’s
eligibility for special education services, the information before the MDT was that Student had
been disruptive in class, had presented with acting out behaviors, had been suspended for
fighting and throwing objects in class, had been walking the hallways and incurring out-of-
location incidents, and Student had had two psychiatric hospitalizations due to difficulties
controlling his anger, disrespect for authority, fighting, stealing and noncompliant behavior.
Additionally, the information before the MDT was that in April 2010, Student’s academic skills
were average as indicated by his then current and previous report cards, and Student’s academic
achievement testing indicated that Student’s academic skills were high average, and his fluency
with academic tasks and his ability to apply academic skills were both within the average range,
with average academic performance in broad reading, mathematics, math calculation skills,
written language, and written expression. In April 2010, Student’s school history was
unremarkable for attendance problems or school retentions. Based on this conglomeration of
data, the MDT determined on 04/06/10 that Student was ineligible for special education services*
because Student did not have any processing deficits and his behavior had not impacted his
ability to achieving adequately and meet grade level standards, and although he did have a
general pervasive mood of unhappiness or depression, it had not adversely affected his
educational performance.’

#3. In April 2010, the MDT indicated that Student would benefit from (a) counseling in
conjunction with classroom support, teacher re-direction and teacher support for time-on-task
and other activities, and (b) classroom accommodations that would include redirection,
preferentﬁial seating, teacher cues and repetition that could make Student more available for
learning.

2 p-7, Petitioner.

3 Psychoeducator expert.
4Pp-31.

5 R-6; R-8; R-9; P-10.

8 R-8; R-9; P-30.
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#4. In January 2011, Student’s cognitive and academic functioning was assessed.
Student had average to advanced cognitive functioning, and average to advanced academic
achievement performance. His emotional and personality testing indicated that he had
significant difficulties, including irritability, impulsivity and distractibility. Student was
diagnosed with Bipolar Disorder. The evaluating psychologist indicated that Student’s behaviors
associated with Bipolar Disorder prevented him from functioning appropriately in a standard
classroom even though Student’s cognitive and achievement scores were within the average
range, but the psychologist did not recommend any type of educational services or an
educational setting where services should be provided.’

#5. In February 2011, a psychiatric evaluation was completed by the DMH wherein
Student was diagnosed with Bipolar Disorder. The evaluating psychiatrist recommended
intensive therapeutic and behavioral interventions in a fully secure 24 hours therapeutic
residential program because of Student’s inability to participate in mental health treatment in the
community due to his Bipolar Disorder and Student’s failure to accept his diagnosis of Bipolar
Disorder, three acute psychiatric hospitalizations, inconsistency in taking medications for Bipolar
Disorder, repeated running away from home behavior, failure to engage in drug treatment, and
history of substance abuse. In February 2011, Student’s mood was unstable and he required
medical stabilization through the use of individual therapy, group therapy and medication
management to stop behaviors of running away from home and impulsivity. None of the
psychiatrist’s reasons or recommendations for treatment at a residential facility pertained to
education, and specific educational services could not be recommended because Student’s
educational needs were outside of the psychiatrist’s area of expertise.®

#6. From August 2010 to February 2011, Student had a significant number of absences
from class and school.” In October 2010, Student had three grades of “F”, three grades of “C”
and one “D.” When Student withdrew from public middle school in Dec 2010, he had a final
grade of “F” in Science and English.'® From August 2010 to December 2011, Student missed a
lot of classes in school because he didn’t attend school when he frequently ran away from home
and the reason he ran away from home was to escape the rules and regulations of lawful
authority.'" Student was suspended from school for 25 days beginning on 11/22/10 for stealing
from another student’s locker and provided with an alternative educational location for services,
but Student chose not to attend.'

#7. An IEP is based on what a student needs at the time the IEP is developed.”> On
02/22/11, the MDT met at a juvenile detention facility, and reviewed existing data and
developed an IEP that provided Student with specialized instruction in general education and
behavioral support services outside of general education in order to provide Student with
counseling and establish social emotional goals that would help Student learn to control his

7p-9.

¥ p-8; Psychiatrist.

® p-4; R-16.

0p.7.

' Student.

2p.3; Stipulation #1; Petitioner.
'* psychoeducator expert.
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anger."* While on medication at Student did not display the misbehavior or tantrums that
Student generally exhibited when in the community and not on medication. In the general
education setting at _ Student did not exhibit the need for specialized instruction and could
be redirected successfully when necessary. While at Student’s Bipolar Disorder did not
affect his ability to achieve academically. The only reason that Student was found eligible for
special education services and an IEP developed on 02/22/11 was because the MDT wanted to
help Student achieve better academically in the long run by providing him with intensive
counseling services, and the only way to do that was through an IEP."?

#8. While detained at Student was determined eligible for special education
services on 02/22/11 with a disability classification of Emotional Disturbance (“ED”). An initial
IEP was developed that prescribed 10 hours/week of specialized instruction in the general
education setting and 2 hours/week of behavioral support services outside of general education.
At that time, Student did not need any modifications or accommodations to the general education
curriculum in order to access it.'® The only specialized instruction that Student actually required
was in the social emotional area. Student’s IEP prescribed goals for social emotional
development and it is in this area of functioning that Student’s disability impacted his ability to
comply with rules and expectations in the school setting, his adjustment to school, behavior and
academic performance. = The IEP recommended the following modifications and/or
accommodations to mitigate the impact of Student’s disability: help in predicting the outcome of
problems or alternative solutions with adult assistance, help in accepting adult intervention
and/or guidance, help with strategies to maintain self-control, and help in dealing with lack of
motivation and persistence.'’ '

#9. On 04/08/11, Student was placed at NNBHC, a residential treatment center, pursuant
to a Level of Care Determination issued by the DMH on 03/09/11."* The DMH determined that
Student met the medical necessity for a psychiatric residential level of care for the following
reasons: (1) frequent absconding from home, (2) lack of engagement in community-based
services based on the youth and family’s alleged resistance to treatment and (3) high risk factors
involved with the youth’s offenses that indicate that “...proper treatment of the youth’s
psychiatric condition require services on an inpatient basis under the direction of a physician.”"®

#10. On 04/27/11, the IEP team that included a DCPS representative, met at Student’s
residential placement. At that time, Student’s most current achievement testing, dated April
2011, indicated that Student had an average level of performance in reading comprehension,
math calculation, spelling and writing, with above average scores in writing and spelling.
Student did not demonstrate any weaknesses in academic areas at that time.?® Student’s IEP was
revised, but the specifics of the revised IEP are unknown on this record. Student’s current part-
time IEP can be implemented at Student’s residential placement and Student does not need a

'* R-3; DCPS clinical psychologist.

'* DCPS clinical psychologist.

: P-1; DCPS clinical psychologist; Psychoeducator expert.
P-1.

18 p_20; Petitioner.

PR-17.

%0 p.34; Psychoeducator expert.
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full-time IEP or residential placement for educational reasons at this time.' Student’s
anticipated discharge date from NNBHC is 12/18/11.2% Prior to Student being discharged, the
IEP team that includes DCPS, will meet approximately one month prior to discharge and
determine what educational services will be necessary to meet Student’s needs upon discharge.”

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

The first issue to be determined is whether Student was denied a FAPE by DCPS failing
to timely evaluate Student in all areas of suspected disability beginning in March 2009.

Petitioner alleged that Student was failing classes, receiving suspensions from school and
exhibiting serious emotional problems that interfered with learning since March 2009, and these
problem behaviors were sufficient indicators to DCPS that Student needed to be evaluated for
special education services. And, pursuant to 34 C.F.R. 300.311, D.C.M.R. 3002.1(d), DCPS is,
obligated to identify, locate and evaluate all children with disabilities residing in the District of
Columbia. Petitioner also cited DCPS’ responsibility to reevaluate Student based on his
behavior and upon the request of Petitioner, pursuant to 34 C.F.R. 300.303, stating that since
April 2010, Student’s problems in school persisted and were indicators that Student should have
been reevaluated for special education services and Petitioner kept asking for help.

2! DCPS residential placement program manager.
2p.42,
3 DCPS residential placement program manager.






Hearing Officer Determination

Petitioner failed to meet his burden of proof on this issue. The evidence in the record
revealed that from March 2009 until December 2010, Student’s education wasn’t impacted by
his disability.* Despite problem behaviors in school, Student was able to access the general
education curriculum and achieve adequately and meet grade level standards.> In April 2010,
the MDT appropriately determined that Student only needed behavior support services to address
Student’s behavior problems.?® The Hearing Officer determines that Student was not denied a
FAPE by DCPS’ failure to first determine eligibility until April 2010.

Student was again evaluated for special education services less than one year later, in
February 2011, and at that time Student was found eligible for special education services
although arguably, Student was not entitled to an IEP because all he really needed was
behavioral support services.”” Under the IDEA, 34 C.F.R. 300.8, 300.334(a) and 5 D.CM.R.
3001.1, a child who does not require specialized instruction, but requires only a related service,
is not a child with a disability under the IDEA. From April 2010 through February 2011,
Student was able to access the academic general education curriculum without any modifications
to the curriculum.”® The Hearing Officer determines that Student was not denied a FAPE by
DCPS failing to determine eligibility from April 2010 through February 2011.

The second issue to be addressed is whether DCPS denied Student a FAPE by failing to
timely identify Student’s serious emotional and learning disabilities beginning in March 2009.
Petitioner alleged that DCPS failed to identify Student’s disability in April 2010 when DCPS
determined Student to be ineligible for special education services. Petitioner also alleged that in
February 2011, DCPS failed to determine the extent of Student’s emotional and learning
disabilities by not determining that Student required full-time special education services.

In April 2010, the MDT determined that Student was ineligible for special education
services and in February 2011, the MDT determined that Student had a disability of Emotional
Disturbance and required 10 hours/week of specialized instruction in the general education
setting and 2 hours/week of behavioral support services outside of general education.?’

Under the IDEA, Emotional Disturbance is defined as a condition exhibiting one or more
of the following characteristics over a long period of time and to a marked degree that adversely
affects a child’s educational performance; (A) An inability to learn that cannot be explained by
intellectual, sensory, or health factors; (B) An inability to build or maintain satisfactory
interpersonal relationships with peers and teacher; (C) Inappropriate types of behavior or feelings
under normal circumstances; (d) A general pervasive mood of unhappiness or depression; and
(E) A tendency to develop physical symptoms or fears associated with personal or school
problems.

** Finding #1.

% Finding #2, #6.

%8 Finding #3, #7.

%7 Finding #7, #8.

%8 Finding #4, #8, #10.
¥ Finding #2, #8.






Hearing Officer Determination

Pursuant to 34 C.F.R. 300.8, 5 DCMR 3001.1, a child with a disability means a child who
has...an emotional disturbance...and who, by reason thereof, needs special education and related
services. If it is determined, through an appropriate evaluation, that a child has one of the
disabilities identified in the IDEA, but only needs a related service and not special education, the
child is not a child with a disability under the IDEA. Related services means transportation and
such developments, corrective, and other supportive services as are required to assist a child with
a disability to benefit form special education and includes...psychological services...counseling
services...social work services in school. 34 C.F.R. 300.34(a), 5 D.C.M.R. 3001.1.

The evidence in the record was that in April 2010, Student had average cognitive ability
and average academic achievement performance despite acting out behaviors, suspensions from
school, walking the hallways, fighting and throwing objects in class and dropping grades.
Moreover, at that time, Student’s school history was unremarkable for attendance problems or
school retentions. Student did not require any modifications or accommodations to access the
general education curriculum because he showed no academic deficits. What Student did need,
and what was recommended by the MDT, was that Student receive a behavior support plan to
address Student’s problem behaviors.’”® What the psychoeducator expert stated during her
testimony was that Student only needed counseling or a social coach as special education
services to address problem behaviors. The record was clear that the only services that Student
needed in order to improve his school behavior and performance were behavior support services,
and under the IDEA, behavior support services or counseling falls under the category of related
services, and the need for related services alone does not qualify a student for special education
services.

The Hearing Officer determines that in April 2010, Student did not meet the criteria for a
- child with a disability of Emotional Disturbance under the IDEA because despite a general
pervasive mood of unhappiness or depression, Student’s academic performance was not
adversely -affected by his disability and the only services that Student needed were related
services in the form of counseling services.’' Petitioner did not meet his burden of proof that
DCPS failed to identify Student as a child with a disability in April 2010.

There was no evidence in the record that Student had or has a learning disability under
the definition of the IDEA. There is evidence in the record that on 02/22/11, the IEP team
determined that Student had a disability of Emotional Disturbance and developed an IEP that
prescribed 10 hours/week of specialized instruction in general education and 2 hours/week of
specialized instruction outside of general education solely to assist Student in receiving
counseling services. The credible testimony of the DCPS school psychologist who participated
at the IEP team meeting on 02/22/11 was that Student didn’t really qualify for an IEP because all
he really needed was behavioral support services and they couldn’t give Student an IEP on that
basis alone.*

An IEP is based on a student’s needs at the time it is developed. When the IEP was
developed at - on 02/22/11, Student’s cognitive ability and academic achievement were in

% Findings #2, #3.
3! Findings #1, #2.
*2 Finding #7.






Hearing Officer Determination

the Average range. At Student was compliant with authority, he had not had any
behavioral incidents while attending school at and he could be redirected when
necessary.”?

The Hearing Officer determines that at the time the part-time IEP was developed on
02/22/11 at it was more than sufficient to meet Student’s educational needs in that
particular school setting and Student did not require a full-time IEP to address his educational
needs. In actuality, Student required no specialized instruction to access the general education
curriculum. Testing administered to Student while he resided at revealed that Student had
Average cognitive ability, was performing at grade level and completing class work without
incident. Petitioner failed to meet his burden of proof that Student required a full-time IEP on
02/22/11 to address his educational needs at that time.

The third issue to be addressed is whether DCPS denied Student a FAPE by failing to
provide Student with an appropriate IEP in April 2010 when DCPS determined Student
ineligible for special education services and in February 2011 when DCPS determined that
Student did not require a full-time IEP with placement in a residential setting.

Petitioner failed to meet his burden of proof on this issue. 34 C.F.R. 300.323 and 5
D.C.M.R. 3002.3(c) requires that an IEP be developed for a child who has been determined to be
a child who requires special education and related services. In this case, the MDT appropriately
determined in April 2010 that Student did not meet the statutory requirements for a child with a
disability.** As such, DCPS was not required to provide Student with an IEP.

34 C.F.R. 300.320 requires DCPS to develop an IEP that meet the child’s needs that
result from the child’s disability to enable the child to be involved in and make progress in the
general education curriculum. The evidence in the record clearly demonstrated that in February
2011, Student’s educational needs were more than adequately being addressed with an IEP of 10
hours/week of specialized instruction in the general education setting and 2 hours/week of
behavioral support services outside of general education, when all that Student really needed
were behavioral support services. On 02/22/11, Student’s educational needs were being
adequately addressed by a part-time IEP; Student was performing on grade level and with no
behavioral incidents with the services provided by the part-time IEP. Residential placement for
educational reasons is only appropriate when all interventions in the community have been tried
and have been unsuccessful.’> The Hearing Officer determines that on 02/22/11, Student did not
require residential placement to address his educational needs.

The fourth issue to be addressed is whether DCPS failed to provide Student with a
Behavior Intervention Plan (“BIP”) beginning in March 2009.

Petitioner alleges that Student’s behaviors that led to suspensions and behaviors in class
that interfered with learning should have been addressed with an IEP that included a BIP,

** Finding #7.
* Finding #2.
33 DCPS residential placement program manager.
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pursuant to 34 C.F.R. 300.324 that requires the IEP team to consider strategies to address
Student’s problem behaviors.

Until February 2011, Student did not qualify as a student with a disability under the
IDEA. As such, he was not entitled to a BIP as a child with a disability, and DCPS’ failure to
provide him with one from March 2009 through February 2011 was not a denial of a FAPE.

There was insufficient evidence in the record to determine whether or not DCPS had
developed a BIP for Student when the IEP was developed on 02/22/11. However, when the IEP
was developed in February 2011 while Student was detained at ° Student did not
demonstrate any behavior problems that would require a specific BIP; in fact, he did not
demonstrate any behavior problems at all.*

There was evidence in the record that Student has been demonstrating behavior problems
at his current residential placement and some of these problems occurred in the school setting.
However, there was insufficient evidence in the record to determine whether or not a BIP was
developed when Student’s IEP was revised on 04/27/11. The contents of the 04/27/11 IEP are
unknown on this record.’”” No evidence was presented by Petitioner with respect to any behavior
interventions or strategies currently being used or required in Student’s current educational
setting. Petitioner failed to meet his burden of proof on this issue.

The fifth issue to be addressed is whether DCPS failed to provide Student with a full-time
therapeutic residential placement beginning in March 2009,

Petitioner asserted that since March 2009, Student’s behaviors of failing grades, absences
from school and/or class and suspensions indicated that Student required a full-time therapeutic
residential placement. 34 C.F.R. 300.17 requires DCPS to provide Student with an educational
program and school that can provide him with a FAPE.

In determining the educational placement of a child with a disability, each public agency
must ensure that (1) the placement decision is made by a group of persons, including parents and
other persons knowledgeable about the child, the meaning of the evaluation data, and the
placement options, and (2) is made in conformity with the Least Restrictive Environment, and
the child’s placement is based on the child’s IEP and is as close as possible to the child’s
home...and a child with a disability is not removed from education in age-appropriate regular

classrooms solely because of needed modification in the general education curriculum. 34
C.F.R.300.116.

Petitioner did not meet his burden of proof that Student required a full-time therapeutic
residential placement since March 2009 in order to address any educational deficits. There was
no evidence in the record that Student ever required modifications to the general education
curriculum.*® At" Student was able to function adequately and appropriately in a general
education classroom. Student was placed at his current residential treatment facility for

36 Finding #7.
37 Finding #10.
% Findings #2, #4, #7, #8, #10.
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psychiatric and/or medical reasons, and Student’s part-time IEP is being implemented there.”
There is no evidence in the record that Student requires residential placement to meet his
educational needs. Moreover, the record was bereft of any discussion of the type of classroom
setting in which Student currently receives educational services at the residential treatment
facility, or the nature and extent of behavioral supports that are in place there. The Hearing
Officer determines that from March 2009 until the date of the due process hearing, Student did
not require residential placement for educational reasons.

The sixth issue to be determined is whether Student is entitled to compensatory education
for DCPS’ failure to provide Student with an appropriate IEP and placement beginning in
March 2009.

Petitioner asserted that Student is entitled to compensatory education in the form of wrap
around services that should begin when Student returns to the community from residential
placement, as compensation for the lack of a full time IEP and therapeutic day or residential
placement during the 2009-2010 school year and the lack of a full-time IEP and residential
placement during the 2010-2011 school year.

“When a school district deprives a disabled child of free appropriate public education in
violation of the Individuals with Disabilities Education Act, a court fashioning “appropriate”
relief, as the statute allows, may order compensatory education, i.e., replacement of educational
services the child should have received in the first place.” Reid v. District of Columbia, 43
IDELR 32 (2005). Student is not entitled to compensatory education because Petitioner failed to
prove by a preponderance of the evidence that Student had been denied a FAPE.

Petitioner failed to meet his burden of proof that DCPS violated any provision of the
IDEA and denied Student a FAPE. Therefore, the Hearing Officer determines that Student is not
entitled to compensatory education on this record.

ORDER
Petitioner failed to meet his burden of proof that DCPS denied Student a FAPE on any of

the issues alleged in the complaint, and as a result, all of Petitioner’s requests for relief are
DENIED.

The complaint is DISMISSED with prejudice.

IT IS SO ORDERED.

3 Findings #9, #10.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: July 3, 2011 [ Virginia A. Dietrich
Hearing Officer
Copies to:

Petitioner’s Attorney: Pierre Bergeron, Esq. (electronically)
DCPS’ Attorney: Linda Smalls, Esq. (electronically)

DCPS (electronically)

SHO (electronically)
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STUDENT HEARING OFFICE
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By and through PARENT,’ )
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Petitioner, ) Case No.
v ; Bruce Ryan, Hearing Officer
DISTRICT OF COLUMBIA ) )
PUBLIC SCHOOLS, ) Issued: Ju1y 5, 2011
)
Respondent. )

HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed March 10, 2011, on behalf of a

year old student (the “Student™) who has been determined to be eligible for special education
and related services as a child with a disability under the IDEA. The Student currently attends a
non-public school for children with learning disabilities (the “Private School”), which is located
in the District of Columbia. Petitioner is the Student’s mother.

Petitioner claims that DCPS has denied the Student a free appropriate public education
(“FAPE”) by failing to provide an appropriate individualized education program (“IEP”) and
placement/site for the 2010-11 school year. Petitioner requests retroactive tuition reimbursement
and prospective placement at Private School.

DCPS filed its Response on March 28, 2011, which states that DCPS has not denied the
Student a FAPE. DCPS asserts that it made FAPE available to the Student in a timely manner

and is not responsible for reimbursement of the Private School tuition.

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






A resolution session was also held on March 28, 2011, which did not resolve the
Complaint, and the statutory 30-day resolution period ended as of April 9, 2011. A Prehearing
Conference (“PHC”) was then held on April 22, 2011; the parties filed five-day disclosures on
May 11, 2011; and the Due Process Hearing (“DPH”) was scheduled for May 18 and 20, with a
third session if necessary on May 27, 2011, Petitioner elected for the hearing to be closed.

It turned out that a third session was needed on May 27. Additionally, due to the
complexity of the case and amount of oral testimony and documentary evidence presented, the
parties desired to obtain a transcript and prepare written closing arguments. Accordingly, the
parties agreed that written closings would be due June 17 and the Hearing Officer Determination
(*HOD”) would be due June 27, 2011. A continuance motion was granted on that basis on May
24, 2011. Subsequent delays in obtaining the transcript from the outside vendor for the Student
Hearing Office resulted in a further continuance for written closings to June 24, and for the HOD
to July 5, 2011.

At the DPH, the following Documentary Exhibits were admitted into evidence:

Petitioner’s Exhibits: P-1 through P-25. (P-20 through P-22 were
admitted over DCPS’ objections.)

Respondent’s Exhibits: R-1 through R-22 (without objection).
In addition, the following witnesses testified on behalf of each party:

Petitioner’s Witnesses: (1) Parent-Petitioner; (2) Educational
Consultant; (3) Speech-Language Pathologist (“Private School
SLP”); and (4) Academic Director, Private School.

Respondent’s Witness: (1) Special Education Teacher; (2)
Speech-Language Pathologist (“DCPS SLP”); (3) Elementary
School Special Education Coordinator (“ES SEC”); and (4) Middle
School Special Education Coordinator (“MS SEC”).






II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 5, 2011.

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in
the following issues being presented for determination at hearing:

(1)  Failure to Develop an Appropriate IEP — Did DCPS deny the Student a
FAPE by failing to develop an appropriate IEP (i.e., one that is reasonably
calculated to provide meaningful educational benefit) at an MDT/IEP
team meeting held on or about August 25, 2010?

(2)  Failure to Provide an Appropriate Educational Placement — Did
DCPS deny the Student a FAPE by failing to provide the Student with an
appropriate educational placement for the 2010-11 School Year, based on
the 08/25/2010 IEP?

Specifically, Petitioner alleges that the 08/25/2010 IEP and placement proposed for the
Student were inappropriate in that: (a) the Student requires instruction in small, self-contained
special education classes due to her deficits in auditory processing, comprehension, and
attention; (b) inclusion classes have proven to be ineffective, both academically and
behaviorally, for the Student; (c) the IEP fails to provide the Student with sufficient, direct,
special education instruction; and (d) the IEP/placement were determined without the input of
the DCPS neighborhood middle school (“MS) staff or anyone with specific knowledge of the
special education program at MS. See Complaint,  15. >

The Complaint requested that the Hearing Officer order: (a) DCPS to reimburse the
parent for her educational expenses related to the unilateral placement of the Student at Private
School for the 2010-11 school year; and (b) continued prospective placement at Private School.
At the first DPH session on May 18, Petitioner withdrew her request for prospective placement
relief in light of a proposed MDT/IEP Team meeting scheduled for May 19, 2011.

2 Atthe PHC, Petitioner’s counsel stated that the Complaint does not seek to assert the circumstance in
paragraph 15 (d) as a separate procedural issue. Petitioner’s counsel also stated that the Complaint raises no issue
concerning the timeliness of DCPS’ offer of FAPE as of 08/25/2010.






IV. FINDINGS OF FACT

1. The Studentisa -year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. Her primary
disability is Specific Learning Disability (“SLD”). P-2; R-2. She lives in the District of
Columbia with her mother and two siblings. Parent Test.

2. From kindergarten through 4™ grade, the Student attended her neighborhood DCPS
elementary school (“ES). During this time period, various concerns were expressed
regarding the Student’s acquisition of academic skills, as well as her auditory
comprehension, and executive functioning abilities. Parent Test.; ES SEC Test. She
received a variety of interventions at school, and her mother supplemented the school
supports with independent tutoring. Id.

3. In September 2008, during fall of her 4™ grade year at ES (2008-09 school year), the
Student received a comprehensive psychological evaluation. P-14. The evaluator found
the Student to present with an extremely complex cognitive profile — with most of her
ability scales clustered in the average to high average range, while her ability to maintain
attention (particularly where auditory information is presented) was found to be in the
severely impaired range. P-14, p. 15. The evaluator found to present with
“severe executive functioning issues” and deficits in her auditory and visual/perceptual
processing that affect her comprehension of conceptual material in all academic
subjects. Id,, p. 20. Emotionally, the Student’s perception of how she is perceived by
others was noted as a source of stress, which causes her to be overwhelmed, and
contributes to her anxiety. Id.; accord P-11; P-16.

4. Also in September 2008, the Student was evaluated by an audiologist and an
occupational therapist. P-15. The evaluation found that the Student has significant
difficulty filtering out unnecessary information in the presence of background noise (i.e.
figure-ground), and that she gets overloaded if there is too much sensory (i.e. both
auditory and visual) information to process at once. P-15, Private School SLP Test. The
Student’s auditory processing deficits severely compromise her ability to learn in a

general education classroom where information is presented orally, and at a pace that is

too rapid. Id.; Ed. Consult. Test.. In addition, her visual processing abilities were found






to be below average, further compromising her ability to take in information in a large
group setting. Id.

5. Following these evaluations, in November 2008, the Student was found to be eligible
under the IDEA as a child with a disability (specifically, SLD), and she began to receive
special education in an general education (inclusion) setting. However, the Student
continued to struggle academically and also began to display problematic behaviors in
school that year. See P-11; Parent Test. Spec. Ed. Teacher Test.

6. As a result of these difficulties, Petitioner made the decision to educate the Student at
Private School for the 2009-10 school year. In April 2009, in conjunction with her
proposed enrollment at Private School, the Student received a comprehensive speech-
language evaluation, which revealed significant deficits in her auditory processing,
comprehension, and attention. See P-13; Private School SLP Test.; Parent Test.

7. During the 2009-10 séhool year at Private School, the Student received full-time
specialized instruction, integrated speech and language therapy, additional intensive
language therapy, and integrated occupational therapy.

8. At the end of the 2009-10 school year, Petitioner contacted DCPS through the ES to
request an IEP for the Student for the 2010-11 SY. Petitioner provided copies of the
Student’s current evaluations and her written program and progress reports from Private
School. See Parent Test.; ES SEC Test. The evaluations included a comprehensive
speech/language assessment (P-13) and a diagnostic evaluation prepared by Petitioner’s
educational consultant (P-10). |

9. During the 2010 summer, Petitioner participated in at least two meetings with the
MDT/IEP Team from ES to review the updated information and begin to develop an
IEP. Parent Test.; ES SEC Test.

10. On or about August 25, 2010, DCPS convened a meeting of the Student’s IEP Team to
complete an IEP for the 2010-11 school year. Although the 2010-11 school year had
already started that week, and the Student could no longer attend ES given her grade
level, the meeting was held at ES. Petitioner and her educational consultant participated
in the meeting. No one from MS participated in that meeting.

11. The IEP developed at the 08/25/2010 meeting provided for special education and related

service in a combination (inclusion/pull-out) setting. Specifically, the IEP provided: (a)






20 hours of specialized instruction (in Reading, Math, and Written Expression) in a
General Education setting; (b) two hours per week of specialized instruction (in

Reading and Written Expression) in an Outside General Education setting; (c) 45
minutes per week of speech/language services in a General Education setting; (d) 45
minutes per week of speech/language services in an Outside General Education setting;
and (¢) 60 minutes per week of behavioral support services in an unspecified setting. P- -
2, pll |

12. The goals and objectives of the 08/25/2010 IEP were adapted from the Private School
“IEP” document developed for the Student in its full-time special education program. ES
SEC Test. The speech-language section was transferred over verbatim. DCPS SLP Test.

13. At the 08/25/2010 meeting, DCPS and the IEP Team proposed to implement the IEP at
MS, where the Student would spend most of her day in general education classes with ‘
specialized instruction delivered on an “inclusion” basis. MS utilizes primarily an
inclusion model, and class sizes generally range from 25 to 30 students. MS SEC Test.
Petitioner disagreed with placement of the Student at MS, and she informed the Team
that she wanted DCPS to place and fund the Student at Private School.

14. Also on August 25, 2010, DCPS issued a Prior Written Notice (“PWN?”) stating that
DCPS offers a full-time placement for the Student at MS, effective immediately. R-10.”
DCPS refused Petitioner’s request for a “separate segregated school setting as violating
[Student’s] right to the Least Restrictive Environment.” Id. DCPS further explained that
Student “was enrolled in DCPS at [ES] through 2008-09 and showed continual progress.
Supports for learning can be provided for her in a gen. ed. setting with pull-out for skill
development per IEP.” Id.

15. On or about August 26, 2011, Petitioner through counsel sent a letter to DCPS through
the SEC at ES. R-3. The letter confirmed in writing that Petitioner rejected the proposed
IEP and placement as described at the 08/25/2010 meeting. Id. Petitioner asserted that
the Student needed a full-time, self-contained special education program, and was
unable to obtain educational benefit in an inclusion environment such as that proposed at

MS. Id. Accordingly, the letter made clear that the Student would return to Private

* The program at ES ends with the 5" grade, with its students typically transitioning to middle school for 6™
grade. The Student was at that time entering the 6™ grade; and MS was her neighborhood middle school.






16.

17.

18.

19.

School for the 2010-11 school year, and that it was Petitioner’s intention for such
placement to be at public expense. /d. The letter added, however, that Petitioner
“remains open-minded to having [Student] return to an appropriate public school
placement, and will take [SEC] up on your suggestion of contacting the acting principal
at [MS] to schedule an observation and/or follow-up meeting.” Id.

On or about September 10, 2010, DCPS responded to the 08/26/2010 letter, stating that |
“DCPS does not agree to bear the cost of a private placement in this case.” R-4.

Despite the disagreement about placement and/or location of services, the IEP Team
invited Petitioner to visit MS, and she did so in the early fall. Parent Test. Petitioner also
had several informal discussions with the special education staff at MS during the winter
of the 2010-11 school year. Id. As a result of that visit/observation and those informal
discussions, Petitioner decided that the school setting/placement offered by DCPS was
not appropriate for the Student. She felt that the large class sizes (25-30) and fast-paced
presentation of material — combined with the fact that the SEC said that only “inclusion”
services were available at the MS — made it extremely unlikely that MS could meet her
daughter’s needs. Id.

The Student continued to attend Private School at Petitioner’s expense through the end
of the 2010-11 school year. The cost to Petitioner exceeded $36,000, inclusive of
related services. Parent Test.; Private School Director Test.

As of August 25, 2010, the Student had a severe mixed receptive/expressive language
disorder, which included an auditory processing disorder (particularly in the areas of
auditory comprehension, auditory attention, and difficulty with background noise). She
also had severe executive functioning issues, as well as deficits in visual/perceptual
processing and pragmatic (social) language. See P-2; P-13; P-14, p. 20; Private School
SLP Test. These language-based learning disabilities significantly impact the Student’s
ability to attend to or understand verbally presented instruction in the classroom, process
directions, and recall complex information. Such impacts have generally become more
severe as she has advanced into middle school, where the pace of language has

accelerated and become too rapid for her to access the curriculum in a meaningful way

without direct intervention by a special education teacher trained in auditory processing
dysfunction. See Private School SLP Test; Ed. Consult. Test.; Tr.1:167-179; P-13.






20. In order to make adequate educational progress, the Student generally requires a small
classroom environment, with multi-sensory special education instruction, frequent
breaks to sustain her attention, and speech-language intervention. See P-14, P-13; P-10;
Private School SLP Test.; Ed. Consult. Test. |
21. Based on her unique needs that result from the foregoing disabilities, the 08/25/2010 IEP i
is not reasonably calculated to provide meaningful educational benefit to the Student; 1
and the proposed MS program is not an appropriate educational placement for the }
Student. 1
22. The Private School is a proper placement for the Student. It is an OSSE-approved, non- }
public, special education school serving students with above average cognitive abilities
and language-based learning disabilities. See Private School Director Test.; Parent Test.
She has been in a class of approximately 12 students, with a special education teacher,
two classroom assistants, integrated speech/language and OT services, and social
skills/behavioral support. She also receives certain “multi-sensory” instruction viewed
as important to her success. Many students at Private School have significant language,
executive function, attention, and organizational issues similar to the Student’s. Id.
Teachers are also trained in auditory-processing and able control for background noise.
23. On or about March 25, 2011, DCPS convened a resolution meeting in this case. R-5.
DCPS reaffirmed that it was not willing to offer reimbursement for Petitioner’s

unilateral placement of the Student at Private School for the 2010-11 school year. R-6.
V. DISCUSSION AND CONCLUSIONS OF LAW
A. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to develop an appropriate IEP or propose an
appropriate placement. Based solely upon the evidence presented at the due process hearing, an

impartial hearing officer must determine whether the party seeking relief presented sufficient

evidence to prevail. See DCMR 5-E3030.3. The recognized standard is preponderance of the
evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw
v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415(i)(2)(C)(iii).






B. Issues/Alleged Denials of FAPE

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under

public supervision and direction, and without charge; meet the standards of the

SEA...include an appropriate preschool, elementary school, or secondary school

education in the State involved; and are provided in conformity with the

individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.

As noted, Petitioner claims that DCPS denied the Student a FAPE by: (1) failing to
develop an appropriate IEP (i.e., one that is reasonably calculated to provide meaningful
educational benefit) at an MDT/IEP team meeting held on or about August 25, 2010; and (2)
failing to provide the Student with an appropriate educational placement for the 2010-11 School
Year, based on the 08/25/2010 IEP. Specifically, Petitioner alleges that the 08/25/2010 [EP and
placement proposed for the Student were inappropriate in that: (a) the Student requires
instruction in small, self-contained special education classes due to her deficits in auditory
processing, comprehension, and attention; (b) inclusion classes have proven to be ineffective,
both academically and behaviorally, for the Student; (c) the IEP fails to provide the Student with
sufficient, direct, special education instruction; and (d) the IEP/placement were determined
without the input of the DCPS neighborhood middle school (“MS) staff or anyone with specific
knowledge of the special education program at the school. See Complaint, q 15.

For the reasons discussed below, the Hearing Officer concludes that Petitioner has met

her burden of proof on these claims.*
Applicable Law

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65

*In this particular case, the “placement” claim and the “inappropriate IEP” claim are necessarily
intertwined. Cf Gellert v. DCPS, 435 F. Supp. 2d 18 (D.D.C. 2006). Petitioner alleges that the Student requires an
IEP and placement in a setting wholly outside general education, with full-time specialized instruction in a self-
contained classroom with a small student-teacher ratio. Thus, if the IEP is inappropriate, the school placement is
also likely to be inappropriate; and vice versa. This is not a case where an IEP is deemed to provide an appropriate
program, but the particular school location is alleged to be unable to implement the IEP or to be otherwise ill-suited
to the Student’s unique IEP needs.






(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). To be sufficient to provide
FAPE under the IDEA, an “IEP must be ‘reasonably calculated’ to confer educational benefits
on the child, but it need not ‘maximize the potential of each handicapped child commensurate
with the opportunity presented non-handicapped children.” Anderson v. District of Columbia,
109 LRP 18615 (D.D.C. 2009), slip op. at 6, quoting Board of Education v. Rowley, 458 U.S.
176,200,207 (1982).> The IDEA requires an IEP to confer a “meaningful educational benefit”
gauged in relation to the potential of the child at issue. Deal v. Hamilton County, 392 F.3d at 862
(citing T.R. ex rel. N.R. v. Kingwood Township Bd. of Educ., 205 F.3d 572, 578 (3d Cir. 2000);
Ridgewood Bd. of Educ. v. N.E., 172 F.3d 238, 247 (3d Cir. 1999)). The determination of
“meaningful benefit” requires “a student-by-student analysis that carefully considers the
student's individual abilities.” Ridgewood, 172 F.3d at 248. At a minimum, an IEP “must
provide personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction.” Board of Educ. v. Rowley, 458 U.S. at 204; Branham v.
District of Columbia, 427 F.3d 7, 9 (D.C. Cir. 2005).

The issue of whether an IEP is appropriate under the foregoing standards is a question of
fact for determination by a hearing officer. See, e.g., S.H. v. State-Operated School Dist. of
Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately, the question ...is whether or not [the]
defects in the ...IEP are so significant that [DCPS] failed to offer [the Student] a FAPE.” N.S. v.
District of Columbia, 709 F. Supp. 2d 57 (D.D.C. 2010), slip op. at 20.

In determining the educational placement of a child with a disability, DCPS must place a
student with a disability in “an appropriate special education school or program” in accordance
with the IDEA. D.C. Code 38-2561.02. See also Branham v. District of Columbia, 427 F. 3d 7,
12 (D.C. Cir. 2005) (affirming “placement based on match between a student’s needs and the
services offered at a particular school”); T.T. v. District of Columbia, 48 IDELR 127 (D.D.C.
2007) (“Once developed, the IEP is then implemented through an appropriate placement in an
educational setting suited to the student’s needs”). Among other things, DCPS must ensure

(inter alia) that the placement decision is “based on the child’s IEP,” and that it is in conformity

> See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. ).
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with LRE provisions. 34 C.F.R. § 300.1 16.5 “If no suitable public school is available, the
District must pay the costs of sending the child to an appropriate private school.” Jenkins v.
Squillacote, 935 F. 2d 303, 305 (D.C. Cir. 1991).

Analysis

In this case, the August 25, 2010 IEP (P-2) contained goals and objectives that had been
crafted by the teachers and service providers from the Private School (P-20), with the input of
Dr. Laura Solomon (Petitioner’s educational consultant) and the Private School SLP, both of
whom testified at the due process hearing. DCPS adopted the content of the Private School
“IEP” without objection, in apparent recognition of the significance of the Student’s special
education needs. See DCPS SLP Test. There is no disagreement with the content of the [EP. ES
SEC Test. Where the parties disagree is over the proposed setting/placement of inclusion classes.
Petitioner contends that this proposal is at odds with the Student’s demonstrated need for small
class sizes and a quiet, relatively distraction-free learning environment. See Petitioner’s Closing
Argument, pp. 11-14; Suggs v. D.C., 679 F. Supp. 2d 43 (D.D.C. 2010) (“IEP may not be
reasonably calculated to provide benefits if, for example ...a particular service or environment
not currently being offered to a child appears likely to resolve or at least ameliorate his
educational difficulties.”); Gellert v. DCPS, 435 F. Supp. 2d 18, 25-27 (D.D.C. 2006) (same).

The Hearing Officer concludes that Petitioner proved this claim by a preponderance of
the evidence. The evidence demonstrates convincingly that the Student has a severe mixed
receptive/expressive language disorder, which includes an auditory processing disorder
(particularly in the areas of auditory comprehension, auditory attention, and difficulty with
background noise). She also has severe executive functioning issues, as well as deficits in
visual/perceptual processing and pragmatic (social) language. As a result, she has significant
difficulties processing auditory and visually presented information, and she has a propensity to
shut down when overwhelmed. P-13; P-14; Testimony of Private School SLP, Spec. Ed.
Teacher, Educ. Consult, and Parent. This all points to the inappropriateness of an inclusion

model for this Student, where she would receive virtually all of her specialized instruction within

¢ See, e.g., Deal v. Hamilton County, 392 F.3d 840, 859 (6™ Cir. 2004) (“placement may only be
considered to have been based on the child’s IEP when the individual characteristics, including demonstrated
response to particular types of educational programs, are taken into account.” ); Polk v. Central Susquehanna
Intermediate Unit, 16, 853 F. 2d at 177-178.
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a large classroom setting with as many as 25-30 students. Moreover, all of the professional

recommendations were opposed to such setting as meeting the unique needs of this student.

For example, Petitioner presented the testimony of an expert in speech-language
pathology with extensive experience working in a variety of school settings. This expert had
evaluated the Student (P-21; P-20:7), observed her in school (both in class and in transitions),
observed her in therapy, provided therapy, and spoken extensively with her colleague who had
completed the Comprehensive Speech and Language Assessment. P-13; Private School SLP
Test. She expressed several compelling reasons to support her opinion that the Student would
not be successful in a general education middle school classroom given her “complex linguistic
profile.” ” The Hearing Officer finds her testimony to be highly credible, and DCPS presented no
credible expert testimony to rebut these opinions and conclusions. Essentially the same concerns
were also noted in the September 2008 psychological evaluation, which DCPS accepted without

qualification, see P-14, and in the testimony and report of the educational consultant.

The evidence further shows that the Student has a history of problematic experiences
with an inclusion setting during her fourth grade year at ES, where she was unsuccessful
academically and also declined in her social/emotional functioning (e.g., P-16). Cf. N.S. v.
District of Columbia, 709 F. Supp. 2d. 57, 72 (D.D.C. 2010) (“parents were justifiably skeptical
that an inclusion program with no prescribed pullout services would be adequate to meet N.S.’s
education needs when he had failed to make significant progress during the previous year at
Murch without pullout services.”) In addition, there is some evidence to suggest that adoption of
such setting/placement in this Student’s IEP may have been “driven [at least in part] by the
school’s needs rather than [the Student’s].” N.S. v. District of Columbia, supra; see ES SEC
Test. (cross examination); DCPS SLP Test.

7 According to this expert, the Student “has a very significant auditory processing deficit and it includes
many aspect [sic] of auditory processing, it’s immediately evident when you look at the concepts and following
directions subtest where she scored below 99 percent of the other kids her age...And so this is a very rare score and
of, you know, tremendous concern.” Tr.1:164 (emphasis added). She went on to explain that, “the ability to follow
oral directions in the classroom is absolutely critical in every single aspect of learning.” Id. See also Tr.1:176-177
(“she is in great danger of shutting down when she becomes overwhelmed, auditorily overwhelmed or overwhelmed
with the amount of text that she has to linguistically process.”).
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C. Requested Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(i)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
District of Columbia, 401 F.3d 516, 521-24 (D.C. Cir. 2005). In this case, Petitioner requests the
Hearing Officer to order DCPS to:

IDEA provides that “a court or a hearing officer may require the agency to reimburse
the parents for the cost of [private school] enrollment if the court or hearing officer finds [1] that
the agency had not made FAPE available to the child in a timely manner prior to that enrollment
and [2] that the private placement is appropriate.” 34 C.F.R. § 300.148 (c). See Florence County
Sch. Dist. Four v. Carter, 510 U.S. 7, 12-13 (1993); School Comm. of Burlington v. Department
of Educ., 471 U.S. 359, 369-70 (1985); Roark v. District of Columbia, 460 F. Supp. 2d 32
(D.D.C. 2006). Moreover, “equitable considerations are relevant in fashioning relief,”
Burlington, 471 U.S. at 374, and courts and hearing officers have “broad discretion” in the
matter. Id. at 369. The Hearing Officer therefore “must consider all relevant factors, including
the appropriate and reasonable level of reimbursement that should be required.” Carter, 510 U.S.
at 16.

IDEA further provides that the cost of reimbursement may be reduced or denied if: (1)
“at the most recent IEP Team meeting that the parents attended prior to removal of the child
from the public school, the parents did not inform the IEP team ...[of] their intent to enroll their
child in a private school at public expense”; or (2) at least 10 business days prior to removal, the
parents did not give written notice of their intent to the public agency; or (3) “upon a judicial
finding of unreasonableness with respect to the actions taken by the parents.” 34 C.F.R.
§300.148 (d). See also Forest Grove Sch. Dist. v. T.A., 557 U.S. __, 129 S. Ct. 2484 (2009), slip
op. at 16-17 (“When a court or hearing officer concludes that a school district failed to provide a
FAPE and the private placement was suitable, it must consider all relevant factors, including the
notice provided by the parents and the school district’s opportunities for evaluating the child, in
determining whether reimbursement for some or all of the cost of the child’s private education is

warranted”).
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In this case, the Hearing Officer has concluded that DCPS did not make FAPE available
to the Student in a timely manner, as of August 25, 2010, when the Student’s IEP was developed.
The Hearing Officer further concludes that the parental placement at Private School appears to
be proper, as the Student has received educational benefit from this program. She appears to
have made significant progress, both academically and behaviorally, with the support of that
program. See, e.g., Findings, § 22. Moreover, the placement aligns very well with the
recommendations made by virtually all of the Student’s evaluators, as noted above. It also
appears to be appropriate for the Student, considering the nature and severity of her disabilities,
her specialized needs, and the link between those needs and the services offered at Private
School. See Branham, 427 F.3d at 12. Indeed, the goals and objectives in DCPS’ proposed IEP
were lifted “verbatim” from the Private School IEP. DCPS SLP T esi., Tr. III:94.

The only remaining question is “the appropriate and reasonable level of reimbursement
that should be required” based on all relevant factors and equitable considerations. Carter, 510
U.S. at 16; Forest Grove Sch. Dist. v. TA., 557 U.S. _, 129 S. Ct. 2484 (2009). Considering all
relevant circumstances — including the conduct of Petitioner,® the notice provided to DCPS, and
its opportunity to evaluate the Student — the Hearing Officer concludes that DCPS should
reimburse Petitioner for the full cost of the Private School program, including tuition and

transportation, for the 2010-11 school year.

¥ For the reasons discussed in Petitioner’s Closing Argument, the Hearing Officer agrees that the evidence
shows that Petitioner acted in good faith in connection with development of the IEP and the possibility of public
school placement. See,.e.g, Sudbury Pub. Schools v. Mass Dept of Educ., 110 LRP 75237 (D. Mass. 2010); Kitchelt
v. Weast, 341 F. Supp. 2d 553, 556 n. 1 (D. Md. 2004).
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VI. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Within 30 days of this Order, DCPS shall reimburse Petitioner for the full cost of
the Student’s enrollment at the Private School ® for the 2010-11 school year.

2. DCPS shall maintain the Student’s current educational placement at Private
School unless and until either (a) DCPS is able to provide an appropriate
placement for her within the public school system or an alternative private school,
following the procedures specified in IDEA, or (b) the parties agree otherwise.

3. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. ‘ A e
/o é)/ e
JA. D).
Dated: July 5, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).

® Private School is identified in the Appendix to this HOD.
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

[STUDENT],!
through the Parent/Guardian, *
Date Issued: 7/12/11

Petitioner,
Hearing Officer: Seymour DuBow
v e
Case No: gy
DCPS and OSSE,
Hearing Date: 7/6/11 Room: 2006
Respondents. :
HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
The student is a -year old female student who was on April 6, 2011, committed to
the as a result of three

she committed in the community. (P-13) The student has not been found eligible for special
education services. (R-4) On April 25, 2011, counsel for the petitioner filed a due process
complaint alleging that District of Columbia Public Schools (“DCPS”) in violation of IDEA and
DCMR failed to locate, identify, or evaluate the student pursuant to its affirmative obligations
under Child Find, failed to find the student eligible for special education and develop an IEP and
failed to provide an appropriate educational placement. (P-1) On May 5, 2011, counsel for
respondent DCPS filed a response denying a Child Find violation because DCPS did not

previously suspect that the student was a child with a disability. The response also stated that

! Personal identification information is provided in Appendix A.






because the student has been committed to DYRS that the Office of the State Superintendent of
Education (“OSSE”), not DCPS, is responsible for providing educational services énd FAPE
pursuant to D.C. Code Section 38-2606 (b) (10). (R-6) On May 11, 2011, a prehearing
conference was held with counsel for the petitioner Donna Wulkan and Sarah Tomkins and
counsel for respondent DCPS Kendra Berner. Counsel for the parties discussed with the hearing
officer whether OSSE was a necessary party since the student has been committed to DYRS and
the above cited D.C. Code Section indicates OSSE responsibility for educational services at
DYRS. Moreover, the relief requested is placement in a non-public special education
placement. On May 12, 2011, counsel for petitioner filed a motion to amend the petitioner’s due
process complaint and an amended complaint to add OSSE as a necessary party. (P-4) On May
16, 2011 this hearing officer issued an Order granting the motion to amend to join OSSE as a
necessary party and scheduling a second prehearing conference for May 31, 2011. (P-5) On May
31, 2011 a second prehearing conference was held with the above counsel for petitioner and
counsel for respondent DCPS and counsel for OSSE Iris Barber. A prehearing Order was issued
on June 3, 2011.

The due process hearing convened at 9 a.m. on July 6, 2011 in Room 2006 of the Student
Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Donna Wulkan and Sarah
Tomkins represented the petitioner, Kendra Berner represented respondent DCPS and Iris Barber
represented OSSE. The hearing was closed. At the outset of the hearing, petitioner’s documents
P-1-P-29 were admitted into evidence without objection. There was no document P-23.
Respondent DCPS’s documents R-1-R-6 were admitted into evidence without objection.
Respondent OSSE did not disclose any documents. All witnesses were sworn under oath prior to

testifying. Counsel for petitioner called as witnesses the parent and Mr. Charles Holloway,






academic director of School, who both testified in person.
program coordinator at and Dr.
Michael Barnes, clinical psychologist, testified for the petitioner by telephone. Counsel for
respondent called as witnesses special education coordinator at
and special education coordinator at
who both testified by telephone and Monique Bass, of the Office of Special Education who
testified in person. Counsel for OSSE called as a witness Melanie Byrd Chisholm, the Director
of Quality Assurance & Monitoring who testified in person.
JURISDICTION
The hearing was convened on July 6, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.

BACKGROUND

The student is a .year old female student who was on April 6, 2011, committed to
the as a result of three criminal charges
she committed in the community. (P-13) The student has not been found g:ligible for special
education services. (R-4) On April 25, 2011 counsel for the petitioner filed a due process
complaint alleging that DCPS in violation of IDEA and DCMR failed to locate, identify, or
evaluate the student pursuant to its affirmative obligations under Child Find, failed to find the

student eligible for special education and develop an IEP and failed to provide an appropriate

educational placement. (P-1) On May 5, 2011 counsel for respondent DCPS filed a response






denying a Child Find violation because DCPS did not previously suspect that the student was a
child with a disability. The response also stated that because the student has been committed to
DYRS, OSSE, not DCPS, is responsible for providing educational services and FAPE pursuant
to D.C. Code Section 38-2606 (b) (10). (R-6) This hearing officer granted counsel for
petitioner’s motion to add OSSE as a necessary party. (P-5) Counsel for OSSE argues that it did
not as the SEA fail to monitor the student’s LEA resulting in no special education placement for
this student and a denial of FAPE. Counsel for OSSE further argues that because the student was
not found eligible for special education there was no referral by an LEA for an alternative

placement to trigger OSSE’s responsibility to initiate its alternative site selection process.

ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:

1. Did DCPS deny a Free Appropriate Public Education (FAPE) by failing to locate,
identify, or evaluate the student pursuant to its affirmative obligations under Child
Find in violation of IDEA at Section 300.111 and DCMR?

2. Did DCPS deny a FAPE by failing to find the student eligible for special education
services and develop an appropriate IEP and provide her an appropriate educational
placement?

3. Did OSSE as the SEA fail to monitor the student’s LEA resulting in no special
education placement for this student and a denial of FAPE?

Counsel for petitioner is seeking as relief placement at School and

compensatory education.






FINDINGS OF FACT
After considering all the evidence, as well as the arguments of counsel, this Hearing
Officer’s Findings of Fact on issue one whether there was a Child Find violation are as follows:
L
1. On December 6, 2010, the mother met with the special education coordinator at the
student’s school, She requested that the student be
considered for special education. A Standard Initial Referral Form to initiate the
eligibility determination for a student to receive special education and related services
was signed on that date by the special education coordinator (R-2,
Testimony of Mother, The reasons for referral stated in the form was the
student is “ always into trouble, such as fighting, and staying out late, smoking weed
and getting locked up.” The form also checked as major areas of concern for reasons
for referral communication, physical, learning and attention problems.(R-2)

2. DCPS did not conduct any evaluation of the student. (Testimony of Mother,

3. The student’s report card for the seventh grade dated June 18, 2010 states the student
failed Mathematics and English. The teachers’ notes indicate poor behavior. (P-18)

4. The January 21, 2011 Report Card shows the student failing all her classes. (P-20)

5. The student has been suspended often for fighting, cursing and threatening others and
truancy. (Testimony of Mother, P-17-5)

6. On December 14, 2010 the student was arrested at school for threatening statements

to do bodily harm to another student. (P-17-3)






7. On February 3, 2011 the student was suspended for three days for cursing two
teachers. (P-17-5)

8. The student was retained in the third grade for fighting. (Testimony of Mother)

9. The student was diagnosed with ADHD at age five and was on medication for ADHD
from ages five to ten years old. (Testimony of Mother, P-17-4)

10. The student has had excessive unexcused absences. From August 16, 2010 to
December 16, 2010 the student was present 54.5 days out‘ of 72 days, but frequently

did not go to class with 131 unexcused absences. (R-1)

After considering all the evidence, as well as the arguments of counsel, this Hearing
Officer’s Findings of Fact on issue two are as follows:
II.

1. OnMarch 31, 2011, an MDT meeting convened at to

determine the eligibility of the student for special education services. ‘The MDT

included the special education coordinator from the
special education coordinator at and teachers from including a
special education teacher. (Testimony of R-4) The MDT was aware

that a court ordered psycho-educational evaluation and psychiatric evaluation were
done at prior to the MDT meeting. The MDT did not review these evaluations.
The MDT determined the student was not eligible for special education services. The

Prior Written Notice states : “LEA refuses to conduct an initial or re-evaluation.”

(Testimony of R-4)






2. The Superior Court of the District of ColumBia, Family Court-Social Services
Division ordered a psycho-educational evaluation of the student. The student was
tested while at YSC on February 8, 2011. The psycho-educational evaluation
diagnosed the student with Attention-Deficit/Hyperactivity Disorder, Combined
Type, Mood Disorder Not Otherwise Specified, Cannabis Dependence and a strong
indication of BiPolar I Disorder that could not be confirmed without a family history.
She has many symptbms of BiPolar I Disorder. The report stated: “Since 13 years of
age, [student] has experience rapid mood swings that are displayed both at home and
at school. Notably, [student] exhibits irritability, impulsive behavior, episodes of
anger, fighting, and on at least one occasion has become physically aggressive with
her mother and in her instant offense. (assaulting a police officer) Additionally,
[student’s] academic challenges also contribute to her mood swings. Her motivation
for school has significantly diminished as demonstrated by her frequent school
suspensions, truancy, and low academic performance.” (P17-18) Dr. Barnes, who
qualified as an expert in clinical psychology, found based on his evaluation that the
student demonstrated an inability to build or maintain satisfactory interpersonal
relationships with peers and teachers; inappropriate types of behavior or feelings -
under normal circumstances and a general pervasive mood of unhappiness or
depression to a marked degree and over a long period of time that adversely affects
the student’s educational performance. Her mood disorder impacts her in the
classroom making it difficult to acquire information and focus on academics. Her

mood disorder exacerbates her ADHD. The student’s fighting and cursing, very low

frustration tolerance and poor coping skills are all manifestations of her mood






disorder. It is Dr. Barnes expert opinion that the student meets the criteria for
Emotional Disturbance. The evaluation also found that the student has significant
learning disabilities in reading, math and written expression. (P-17-14) The
Woodcock-Johnson Tests of Achievement -3 Edition (WJ-III) was administered to
assess the student’s academic functioning. The student was in the eighth grade and
14 years and 9 months at the time of the testing. On Writing Fluency, the student
tested at grade equivalent of 3.9 and age equivalent of 9.3. On Math Fluency her
grade equivalent was 5.7 and her age equivalent of 11.1. On Reading Fluency her
grade equivalent was 6.2 and age equivalent of 11-7. (P-17-18) It is Dr. Barnes
expert opinion that the student needs special education to remediate her mood swings
and learning disabilities and should be placed in a small special education setting with
therapeutic support. (Testimony of Dr. Barnes)

. A psychiatric evaluation was also conducted pursuant to a court order. Dr. Carlos
Astrada conducted this evaluation on January 22, 2011 at YSC and reached the same
conclusions as in the psycho-educational evaluation. Dr. Astrada diagnosed the
student with Mood Disorder Not Otherwise Specified, Attention-Deficit
Hyperactivity Disorder, Cannabis abuse, and Rule/Out Bipolar Disorder. (P-16-7)

. An Analysis of Existing Data presented to the MDT states the student féiled her Pre-
Algebra mathematics class. The report states on math: “Her ability to complete
assignments is dictated by her mood. She seems to work well one-on-one, but is off
task when asked to work independently.” (R-3 at p.2) The report states on reading
that the student received a failing grade F in her English 8 class. The report also

states: “[Student] wants to work, but she has difficulty controlling her impulses when






in class...She requires major de-escalating strategies, which has included close
proximity to teacher.”(R-3 at p.3)

wrote a letter as
one of the managers working with the student. The letter indicates that the
student was committed to on April 6, 2011 as a result of three criminal charges
in the community. The letter states: is not an LEA and does not have LEA
authority. Based on a review of her court-ordered evaluation, and her history in
school, it is position that [student] requires a full-time special education
services in a therapeutic setting at a placement like the
School, where [student] has been accepted. DYRS endorses the Parent’s request for
this school placement. However, if DCPS does not intervene, the student will be
. placed in her local school system (the Baltimore City Public School System) with no
special education services, as is not [student’s] LEA and does not have the
resources to fund an alternate and appropriate placement.” (P-13-1)
. The student has been accepted at the School in Baltimore,
Maryland. (P-25) School is a full-time day special education
program for students with different disabilities- with the majority being students with
the disability classification of Emotional Disturbance. All students have IEPs. The
student would be placed in the 8" grade middle school program. There will be five to
seven students in a class taught by a certified special education teacher and a
teacher’s assistant. The special education teachers are certified by the State of

Maryland. The student would be in a self-contained class for all her academics and

transition to art, gym and a vocational program she shows an interest in. The school






has been audited by the State of Maryland and passed certification for the next five
years. There are 220 school days in a school year. The cost of the program is two
hundred and twenty-six dollars ($226) a day including related services. The student
will be provided with a therapist for weekly individual and group counseling. The
school has a school-wide five level behavior intervention system with students
receiving more privileges as they move up through the five levels. There is also a
point sheet system that targets attendance, classroom behavior and academic progress
and respect. Each student also has an individual behavior plan. If there are
attendance issues, staff go out to the student’s residence to encourage attendance.
Participation in the vocational programs has proven a strong incentive to attend
school. There is a certified team to resolve crisis situations. There are 36 students
enrolled in the middle school and 54 students enrolled in the high school in a separate
building across the street. Students receive individual tutoring on Friday afternoons.
There is targeted remediation in reading and math during that time. The student’s
disability profile based on her records fits the profile of other students at
A draft IEP has been developed for the student based on her records

provided to and there will be a thirty day review with a
representative of DCPS to review and revise the student’s IEP. There are other DCPS
students at The student can get a high school diploma from
DCPS. (Testimony of School is an
appropriate placement that can provided educational benefits to the student.

7. The student has been committed by to

a residential treatment facility, in Baltimore, Maryland. The
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student has been in study hall from April 25, 2011 on basic academic courses. To this
date, the group home has been unsuccessful in finding an educational placement for
the student. School is in close proximity to the
(Testimony of P-3-4).
After considering all the evidence, as well as the arguments of counsel, this Hearing
Officer’s Findings of Fact on issue three are as follows:

IIL.

1. OSSE monitors LEAs for Child Find compliance with site visits and data reviews on
information provided by LEAs. OSSE did a site visit to the
OSSE did not do a site visit to OSSE only does a data
base review of those students already identified for special education. (Testimony of

OSSE does not begin a site selection process until a student has been

found eligible for special education and the LEA has requested a placement site
selection from OSSE. (Argument of counsel for OSSE)

2. OSSE did not initiate a site selection process for this student because she had not

been found eligible for special education services. (Argument of Counsel for OSSE)

CREDIBILITY FINDING
A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S.,381 F. 3d 194 (3rd Cir. 2004) This hearing officer
finds the testimony of Dr. Michael Barnes, the only qualified expert witness to testify, very
credible. His many years of experience since 1996 as the chief psychologist of the Child

Guidance Clinic for the Superior Court of the District of Columbia Family Court-Social Services
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Division adds weight to his expert opinion that the student is eligible for special education
services as a student with Emotional Disturbance and Learning Disabilities and needs special
education in a small structured therapeutic setting. His detailed testimony and comprehensive
evaluation fully support his expert opinions. This hearing officer also found the testimony of the
mother credible based on my observation of her testimony in person about her requesting that her
child be referred for special education on December 6, 2010 and that she wanted her child
evaluated. Her testimony was also credible that the student’s behavior problems were at school
over a long period of time as manifested in her suspensions for fighting and cursing. This
hearing officer did not find the testimony of the special education coordinator at
credible that the student’s behavior problems occurred outside of school
and only in the community. The school’s own documents including report cards showed
teachers noting behavior problems in the classroom. The special education coordinator’s own
analysis of existing data stated the student is “having difficulty controlling her impulses when in
class.” (R-3 at p.3) Finally, the fact that the student was arrested at school for threatening
another student with bodily harm undercuts the special education coordinator’s position that the
student’s behavior problems were occurring outside of school.
DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue one on
whether there was a Child Find violation are as follows:

The “Child Find” requirements of IDEA at 20 U.S.C. 1412 (a); 34 C.F.R. Section

300.111 require every state to effectuate policies and procedures to ensure that all children with

disabilities residing in the state including wards of the state who are in need of special education






and related services are “identified, located and evaluated.” This Circuit ih Reid v. District of
Columbia, 401 F. 3d 516, 519 (D.C. Cir. 2005) held: “School districts may not ignore disabled
students’ needs, nor may they await parental demands before providing special instruction.
Instead, school systems must ensure that ‘all children with disabilities residing in the
State. ..regardless of the severity of their disabilities and who are in need of special education
and related services, are identified, located, and evaluated.” See also Branham v. District of
Columbia, 427 F. 3d 7, 8 (D.C. Cir. 2005) In Scott v. District of Columbia, 2006 U.S. Dist.
LEXIS 14900, the Court citing the above cases held: “The Circuit’s holdings require DCPS to
identify and evaluate students in need of special education and related services, whether or not
parents have made any request, written or oral.” The “Child Find” requirement is an affirmative
obligation on the school system. A parent is not required to request that a school district identify
and evaluate a child. See Robertson County School System v. King, 24 IDELR 1036 (6™ Cir.
1996) In N.G., et al. v. District of Columbia, 556 F. Supp. 2d 11, (U.S.D.C. 2008) the Court
stated: “This Court has held on numerous occasions that as soon as a student is identified as a
potential candidate for special education services, DCPS has a duty to locate that student and
complete the evaluation process. See, e.g., Hawkins, 2008 WL 623588; Abram;on, 493 F. Supp. .
2d at 85 (explaining that once a child is identified, the local educational agency ‘is then obligated
to move forward with the requirement of [IDEA] Section 1414 (a) (1) and determine whether the
student is in fact a child with a disability™).

In this case, DCPS was on notice when the mother went to the school on December 6,
2010 and requested the student be referred for special education that the student was “identified
as a potential candidate for special education services”. DCPS should have moved forward on

the evaluation process, but instead never did evaluations. An MDT meeting to determine
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eligibility was not convened until March 31, 2011, four months after the mother’s initial request.
No evaluations were reviewed even though the MDT was aware of completed court ordered
evaluations. Prior to the mother’s direct request for a referral for special education in December
2010, the June 18, 2010 Report Card indicates that the student was failing in both English and
math courses in seventh grade and the teachers were noting the student’s poor behavior.
(Findings of Fact I. 3) Those failing grades and poor behavior should have triggered DCPS’s
affirmative obligation that the student be “identified as a potential candidate for special
education services”. This hearing officer concludes that DCPS violated their “Child Find”
obligation and denied a FAPE to the student.

Compensatory education is an equitable remedy for the denial of a FAPE. In Reid v.
District of Columbia, 401 F. 3d 516 (D.C. Cir. 2005), this Circuit set out the standards for an
award of compensatory education. “Under the theory of ‘compensatory education,’ courts and
hearing officers may award educational services...to be provided prospectively to compensate
for a past deficient program. Id. at 522 Designing a compensatory education remedy requires “a
fact-specific exercise of discretion by either the district court or a hearing officer.” Id. at 524 To
assist the court or hearing officer’s fact specific inquiry, “ the parties must have some
opportunity to present evidence regarding [the student’s]specific education deficits resulting
from his loss of FAPE and the specific compensatory measures needed to best correct those
deficits.” Id. at 526 DCPS may be required to “offer proof that the placement compensated for
prior FAPE denials in addition to providing some benefit going forward.” Id. at 5235

In tailoring the ultimate compensatory education award, a hearing officer needs a
sufficient record to provide “insight about the precise types of education services [the student]

needs to progress.” Mary McLeod Bethune Day Acad. Pub. Charter Sch. 555 F. Supp. 2d 130
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(D.D.C. 2010) The parent has the burden of “propos[ing] a well-articulated plan that reflects
[the student’s] current educational abilities and needs and is supported by the record.” Phillips v.
District of Columbia, 2010 WL 3563068, at *6, quoting Friendship Edison Pub. Charter Sch.
Collegiate Campus v. Nesbitt (“Nesbitt II”), 583 F. Supp. 2d 169, 172 (D.D.C. 2008)

Counsel for petitioner presented an unsigned compensatory education plan. (P-29) The
plan does state it was developed in consultation with Dr. Michael Barnes. The plan requests in
addition to full-time non-public special education placement that the student receive funding for
two hours a week of individual Cognitive Behavioral Therapy to be provided by the independent
provider of the Parent’s choice, for the 2011-2012 School Year. Dr. Barnes did testify that
cognitive behavioral therapy could help remediate the student’s mood disorder and allow her to
build up her emotional skills to better cope with academic challenges and school interactions and
help her address her truancy issues. (Testimony of Dr. Barnes, P-29) Because the student was
not found eligible for special education services, she did not receive any therapeutic services
from DCPS.

This hearing officer has found that DCPS failed to meet its affirmative obligations under
“Child Find” from the June 18, 2010 Report Cart that indicated that the student was failing in
both English and math courses in seventh grade and the teachers were noting the student’s poor
behavior. (Findings of Fact 1. 3) If DCPS had completed the evaluation process and found the
student eligible for special education services within the legally required 120 days from the end
of the 2009-2010 School Year, the student would have begun to receive special education and
related services including therapeutic supports by mid-October 2010.

Based on the testimony of Dr. Barnes and his psycho-educational evaluation detailing the

nature and severity of the student’s disability and the student’s specialized education needs and






the link between those needs and the services requested, (See Findings of Fact 11.2) and the
compensatory education plan presented by petitioner, this hearing officer concludes that an
ultirﬁate award of compensatory education include individual therapeutic counseling support to
address her mood disorder. In determining the amount of the award to make up for the
educational deficits caused by DCPS denial of a FAPE and what “the school district should have
supplied in the first place.” Reid, 401 F. 3d at 524, this hearing officer considers that the student
would have been receiving individual counseling services from mid-October 2010. Courts have
recognized that in setting a compensatory education award, the conduct of the parties’ may be
considered and can reduce the amount of the award. Reid at 524 This hearing officer notes that
the student’s criminal actions outside of school in the general community also made her
unavailable for counseling services from DCPS. Based on the above, this hearing officer awards
twenty hours of compensatory education to be provided in the form of individual counseling.

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue two on
whether DCPS failed to determine the student eligible for special education, develop and IEP
and determine placement are as follows:

The parent had requested on December 6, 2010 that the student be referred for special
education and understood that the student would be evaluated. DCPS failed to do any
evaluations of the student. The Prior Written Notice states : “LEA refuses to conduct an initial or

re-evaluation.” (Testimony of R-4) DCPS convened an MDT meeting

on March 31, 2011 at The MDT was aware that a court ordered psycho-educational and
psychiatric evaluation had been done at but the MDT did not review these evaluations.

Instead the MDT went on to find the student not eligible even though these evaluations would
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support a determination that the student meets the criteria for emotional disturbance and learning
disabilities. As cited above in N.G,, et al. v. District of Columbia, 556 F. Supp. 2d 11, (U.S.D.C.
2008) the Court stated: “This Court has held on numerous occasions that as soon as a student is
identified as a potential candidate for special education services, DCPS has a duty to locate that
student and complete the evaluation process.” IDEA mandates at Section 300.301 that “each
public agency must conduct a full and individual initial evaluation, in accordance with Sections
300.305 and 300.306, before the initial provision of special education and related services to a
child with a disability under this part.” DCPS failed in its legal obligation to complete the
evaluation process by not doing any evaluations and to make matters worse then failed to
consider court ordered evaluations done at Findings of Fact I. 3-5 and 11.4 provided ample
evidence to the school to suspect the student has a disability and to act on the parent’s request to
evaluate her child for eligibility for special education services rather than refuse to evaluate.
DCPS denied a FAPE to the student in not determining her eligible for special education
services.

Federal courts have held IDEA grants jurisdiction to administrative hearing officers to
determine eligibility for special education services. In Hacienda La Puente Unified School
District of Los Angeles v. Honig, 976 F. 2d 487 (9™ Cir. 1992), the United States Court of
Appeals for the Ninth Circuit held that a hearing officer has jurisdiction pursuant of IDEA over
requests for determination of a student’s eligibility for special education and related services.
The Seventh Circuit reiterated that holding and stated: “The Hacienda decision comports with
congressional intent because one of the statutory duties of a hearing officer is to ‘identify’ those
children that are disabled and to resolve any disputes between parents and school districts as to

whether a particular child is disabled or not.” Rodireiecus L v. Waukegan Sch. Dist., No. 60, 90
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F. 3d 249, 253 (7™ Cir. 1996) In Kroot v. District of Columbia, 800 F. Supp. 976, 982 (D.D.C.
1992) a federal district court recognized that hearing officers have authority to determine
eligibility for special education services. This hearing officer finds based on Findings of Fact II.
2-4 that the student is eligible for special education services as a student with Emotional
Disturbance and Learning Disabilities. Both the testimony of Dr. Barnes and his psycho-
educational evaluation demonstrate that the student meets the criteria for Emotional disturbance
as defined at 34 C.F.R. Section 300.8 (a) (4) and a Specific learning disability at Section 300.8
(10). (See Findings of Fact II. #2)

The expert opinion of Dr. Barnes and his psycho-educational evaluation (See Findings of
Fact II. # 2) and the recommendation of the (See Findings of
Fact II. #5) support the need for a full-time IEP and placement in a day non-public special
education program that can implement that IEP.

The petitioner has met the first prong of the Burlington School Committee v.
Massachusetts Department of Education, 471 U.S. 359 (1985) and Florence County School
District Four v. Carter, 510 U.S. 7 (1993) test that DCPS has not provided a FAPE to the
student. Once a court or hearing officer finds that the public school district has failed to offer a
FAPE, the court or hearing officer is authorized to “grant such relief as the court determines is
appropriate.” 20 U.S.C. Section 1415 (i)(2)(C )(iii). “Under this provision equitable
considerations are relevant in fashioning relief, and the Court enjoys broad discretion is so
doing.” Carter, 510 U.S. at 16

The petitioner has requested as relief placement of the student at the

School in Baltimore, Maryland. The second prong of the Burlington and Carter test

and the IDEA Regulation at 34 C.F.R. 300.148 (c) is that the private placement must be
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appropriate. Based on the description of the program by Academic Director,
School at the hearing, it is the conclusion of this hearing officer that the
School is an appropriate placement for the student that will meet her
unique needs and provide educational benefit. (See Findings of Fact I1.#6).

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue three on
whether OSSE as the SEA fail to monitor the student’s LEA resulting in no special education
placement for this student and a denial of FAPE are as follows:

Counsel for petitioner has failed to meet their burden of proof that OSSE as the SEA
failed to monitor the student’s LEA resulting in no special education placement for this student.
OSSE could not begin the site selection process until an LEA requests an alternative placement.
In this case, the student had not been found eligible for special education by DCPS and therefore
there was no referral to OSSE for an alternative placement.

The student has been committed to the custody of the

since April 6, 2011. D.C. Code Section 38-2602 (b) (10) states: “The
OSSE shall: (10) provide for the education of children in the custody of the Department of Youth
Rehabilitation Services.” Now that this hearing officer has found the student eligible for
special education services, OSSE has responsibility under this code section to provide an
education for this student and provide an appropriate placement. This hearing officer has found
that NCIA Youth in Transition School in Baltimore, Maryland is an appropriate placement that
can provide educational benefit to the student and is in close proximity to her committed

placement by to the Way Home Group Home for Girls at Mountain, Manor.
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ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
OSSE shall place and fund the student at School in Baltimore,
Maryland including transportation costs within fifteen business days of the issuance of this
Order for the 2011-2012 School Year. Once the commitment to terminates and/or
the student returns to the District of Columbia, OSSE shall in coordination with DCPS
and counsel for the petitioner convene an MDT placement meeting to determine another

appropriate placement for the student.

DCPS violated their “Child Find” obligations and denied a FAPE to the student. The
student is awarded twenty (20) hours of compensatory education in the form of
independent individual counseling by a provider of the Parent’s choice at prevailing

market rates to be completed by December 31, 2011.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 7/12/11 Seymour DuBow /o/
Hearing Officer
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