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Parent, on behalf of, Student!,
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Hearing Officer: James McKeever

\'A Hearing Dates: June 27, 2011
June 28, 2011
THE DISTRICT OF COLUMBIA Room: 2006
PUBLIC SCHOOLS

Respondent.

HEARING OFFICER DETERMINATION
I. JURISDICTION

This proceeding was brought in accordance with the rights established
under the Individuals with Disability Education Act 2004 (“IDEIA”), and its
implementing regulations codified at 20 U.S.C. Section 1400 et seq., Title 34
of the Code of Federal Regulations, Part 300; and Title 38 of the D.C. Code,
Subtitle VII, Chapter 25.

II. INTRODUCTION AND PROCEDURAL BACKGROUND

Petitioner is the parent of Student, a  year-old boy with a disability
who attends a School in the District of Columbia. On May 24, 2011
Petitioner filed a Due Process Complaint (“Complaint”) against the District of
Columbia Public Schools (“DCPS”) pursuant to the Individuals with
Disabilities Education Act (“IDEA”) alleging the DCPS failed to offer the
Student a free and appropriate public education (“FAPE”) during the 2010-
2011 school year because the Individualized Education Plan (“IEP”),
developed by DCPS on October 6, 2010, was not reasonably calculated to offer
the Student an educational benefit.

! Case information listed at Appendix “A.”





On June 3, 2011, I was appointed as the Hearing Officer to preside
over this case.

On June 9, 2011, Respondent DCPS filed a response denying the
allegations in the complaint and asserting that the Student was offered a
FAPE for the subject school year because the IEP developed on October 6,
2010 was reasonably calculated to provide the Student an educational benefit
at the time it was created.

Respondent did not challenge the sufficiency of the Due Process
complaint.

On June 7, 2011, the parties participated in a resolution meeting. The
parties were unable to resolve the complaint and agreed to proceed to a due
process hearing. At the request of the parties, the resolution period ended on
June 8, 2011 and the parties agreed that the forty-five day due process
hearing timeline began on June 8, 2011. The compliance date for Hearing
Officer Determination is July 22, 2011.

On June 15, 2011, I conducted a Prehearing Conference. Counsel for
Petitioner and counsel for Respondent DCPS, participated in the Prehearing
Conference.

On June 17, 2011, a Prehearing Summary and Order was issued. The
issues identified for the hearing are set forth below.

On June 20, 2011, Petitioner filed her disclosures, which were marked
for identification as Petitioner’s Exhibits 1-43. Respondent did not disclose
any documents.

On June 24, 2011, a second Prehearing Conference was held. During
the conference, Respondent’s attorney discussed the possibility of offering the
Student’s IEP from the 2009-2010 school year, when the Student attended
school in North Carolina, at the hearing scheduled to commence on June 27,
2011. Petitioner’s counsel advised at the time that she would object to any
document offered into evidence at the impartial hearing if such document
was not disclosed pursuant to the Prehearing Conference Order.

The Due Process hearing commenced on June 27, 2011 and continued
on June 28, 2011. Petitioner’s Exhibit’s 1-432 were admitted into evidence

2 A list of all Exhibits entered into evidence and those marked for Identification Only is
annexed hereto at Appendix “B”






with the exception of Petitioner's Exhibit 31, which was marked for
Identification Only.

Petitioner’s Exhibits 5, 7, 8, 9, 11, 13 and 15 were admitted into
evidence over the objection of the Respondent as Petitioner advised that these
documents were not offered for the truth of the matter but rather evidence of
Petitioner’s attorney’s correspondence with DCPS on behalf of the Petitioner.

Respondent did not offer the IEP from North Carolina into evidence at
the impartial hearing.

The following witnesses testified on behalf of the Petitioner: Parent,
Student, and Independent Psychologist, Ph.D., who evaluated the Student in
April 2011, and who the parties stipulated was an expert in clinical
psychology.

The following witnesses testified on behalf of the Respondent: Special
Education Coordinator at DCPS High School (“SEC?).

II1. STIPULATION OF FACTS

1. Student is a Student with a disability entitled to special education and
related services under IDEA. His current disability classification is Specific
Learning Disability.

2. Independent Psychologist found in her Psychological Evaluation that
Student’s Anxiety Disorder manifests in somatic complaints, avoidant
behavior and panic attacks.

3. Student’s current Psychological Evaluation included interviews with
Student and his mother regarding his experiences at School, and a review of
some of Student’s school records from the School as well as his other school
placements. The records reviewed are listed on the report.






4. Student’s current psychological evaluation recommends that the
Student be placed in a 100% special education school (out of the general
education setting), with no more than ten students in the classroom and that
he receive therapeutic support.

5. Student enrolled at High School for the 2010-2011 school year.
6. DCPS developed its first IEP for Student on October 6, 20103.

7. DCPS did not conduct any comprehensive psychological or psycho-
educational testing of Student prior to developing the October 6, 2010 IEP.

8. The October 6, 2010, IEP provides Student with thirteen hours per
week of Specialized Instruction in the general education setting, and thirty
minutes per week of behavioral Support Services outside of the general
education setting.

9. The October 6, 2010, IEP provides Student with three math goals and
three reading goals.

10. The October 6, 2010 IEP provides Student with two social/emotional
goals.

11. The enrollment at DCPS High School for the 2010-2011 school year
was for over 800 Students.

12. The Parent, through counsel, requested authorization for an
Independent Psychological/Psycho-Educational Evaluation of Student. The
request stated that Student had not been comprehensively evaluated since
2004, and that prior to moving out of the District of Columbia, Student had a
history of receiving full-time special education services out of the General
Education setting. The letter was sent to Dr. Richard Nyankori, and a copy
was provided to the Special Education Coordinator at School .

13. DCPS convened an MDT meeting on February 23, 2011. At the MDT
meeting, the MDT Team Discussed Student’s issues with avoidance behavior,
especially in his Math Class. DCPS refused to revise Student’s IEP or
placement at that meeting. At that meeting, the parent, through counsel,
informed DCPS about the Parent’s concerns of the appropriateness of the
Student’s placement at School, given his history of full-time special education
placement out of the general education setting.

3 Stipulation indicates October 10, 2010. Parties stated on the record that it was October
6, 2010.






14. On March 15, 2011, the parent, through counsel, provided DCPS with
copies of Student’s records from the Student’s prior school placement in the
District, and again expressed concerns regarding Student’s educational
placement. DCPS convened an MDT meeting on May 25, 2011 when DCPS
met to review the Student’s independent psychological evaluation.

15. Student’s Academic Progress Report for his first semester of Algebra
“1,” stated that he was significantly below grade level, not performing in class
commensurate with his ability, and struggled with “avoidance behaviors”---
giving up on work, and on himself.

16. At a May 25, 2011, meeting, DCPS’ MDT Team agreed with the
Parent and the recommendations of the Psychological Evaluation that
Student required an increase in special education services, and developed an
IEP for Student, which provided him with twenty-six hours of specialized
instruction out of the general education setting, and an hour and a half of
behavioral support services out of the general education setting.

17. DCPS granted the parent’s request for a safety transfer at the June 7,
2011, Resolution Session. At that time, DCPS informed the Parent that the
Student’s safety transfer would be granted beginning with the 2011-2012
School Year.

II1. ISSUES PRESENTED

The following issues were certified for adjudication at the due process
hearing:

a. Whether DCPS denied the Student a FAPE by failing to assess
the Student’s level of social emotional functioning and by failing to develop
goals to address this area of deficit when it developed the Individualized
Education Plan on October 6, 2010;

b. Whether DCPS denied the Student a FAPE by reducing the
Student’s level of special education services as reflected on the IEP, dated
October 6, 2010, without performing an educational assessment as to the
Student’s then current levels of academic performance;

c. Whether DCPS denied the Student a free and appropriate public
education by recommending that the Student be placed in an inclusion class
instead of a full-time special education class; and

d. Whether DCPS denied the Student a free and appropriate public
education by failing to provide a safe school environment.






Petitioner requests relief in the form of funding for placement at a
Non-Public School for the 2011-2012 school year and funding for one hour per
week of “social skills” therapy during the 2011-2012 school year; and two
hours per week of individual tutoring in reading and math during the 2011-
2012 school year.

IV. FINDINGS OF FACT

Student is a  -year-old boy classified with a specific learning
disability who presently attends the grade at a DCPS High School.
Student returned to the District of Columbia in June 2010 and entered the
DCPS High School in September 2010. Student attended the 9th grade in
Raleigh, North Carolina during the 2009-2010 school year. During the 2008-
2009 school year, Student attended part of the 8th grade in Georgia. During
the 2007-2008 school year, when the Student was in 7th grade, Student
attended a Private, full-time special education school, which was funded by
DCPS4 pursuant to a settlement agreement after the parent filed a request
for due process against a District of Columbia Charter school.

In September 2010, the Student was placed by DCPS in 9th grade
classes because DCPS did not know whether Student had passed his 9th
grade course work at his school in North Carolina (Testimony of SEC and
Student).

On September 15, 2010, DCPS administered the Performance
Learning Series in reading and math to obtain Student’s current level of
academic functioning (See, “P-23” page 3 and 4). In reading, the Student
performed at a grade level equivalent (‘GLE”) of 6.1. In Math, the Student
scored a GLE of 7.6. DCPS also administered the Ohio Assessment Scale to
determine Student’s current level of social/emotional functioning. The IEP
indicates that by “his response, he expressed an interest in improving his
emotions, being motivated to complete task [sic], obtain passing grades and
concentrate, paying attention and completing tasks” (See, IEP at Exhibit “P-
22” page 2).

During the fall semester of the 2010-2011 school year, Student
attended Algebra “A,” World History and Geography “1,” Extended Literacy
“9,” Physical Education “Team Sports” and General Music (See, Student
Timetable at Exhibit “P-21”).

41 am advised that during this time, DCPS was both the SEA and the LEA in the District
of Columbia.





On October 6, 2010, DCPS convened a Multidisciplinary Team (“MDT”)
and developed an IEP for the subject school year. The IEP recommended
placement in an inclusion class with 13 hours of specialized instruction
within the general education setting (See, IEP, dated 10/6/10, at Exhibit “P-
22“). The IEP also recommended 30 minutes of behavioral supports outside
of the general education setting.

The inclusion class consisted of both general education students and
students classified with a disability. The classroom consisted of one general
education teacher and one special education teacher.

The October 6, 2010 IEP indicates that Student “may need remediation
in basic reading strategies in order to comprehend grade level and above
grade level text without assistance,” (IEP, at P- 21 page 3) and that Student’s
baseline math skills were “basic to intermediate computation without the use
of a calculator” (IEP, at P- 21 page 4). For social/lemotional and behavioral
development, the IEP indicates that Student will learn to “control his anger”
and “learn coping skills to avoid distractions” (IEP at P-21 page 2).

An undated progress report from Student’s Algebra “1” teacher stated
that Student “is significantly below grade level, performing on the 7th grade
level. He is among the highest third of performers in the class, but his
assessments are only showing about 50% mastery of covered standards &
objectives. He is able to solve math problems that are really straight
forward, but struggles significantly when asked to think critically or apply
skills to new situations” (See, P-24, page 1). The report also indicated that
Student “is severely lacking in algebra skills, but is supposed to be in
Geometry (according to him-we’re waiting for transcripts). I am very
concerned about his ability to succeed in Geometry class.” The report further
indicated that Student “struggles with processing verbal instructions and
frequently requires repetition or written directions. He also needs to work on
advocating for himself and asking for assistance when he needs it” (P-24,
page 2).

Student’s report card for the fall semester, dated January 21, 2011,
indicated that he earned a final grade of “C” in Algebra and a final grade of
“C” in Extended Literacy. The report card also indicates that Student had 9
absences from math and 15 absences from Extended Literacy (Exhibit P-28).

On January 25, 2011, “as the result of an incident,” Student was
suspended for two school days. (Exhibit P-26). Student testified that he was
suspended because he failed to report to detention after missing one of his
classes. DCPS did not offer any evidence to contradict Student’s testimony
regarding the cause of the suspension.






On January 27, 2011, Student wrote a letter “to whom it may concern”
regarding his fear of attending School because of the unsafe environment and
regarding his placement in Geometry “2” when he had not had Geometry “1,”
among other things. The letter does not indicate to whom it was sent.

On February 23, 2011, a meeting was held between the Parent, the
Student, the Parent’s attorney and DCPS personnel to discuss the parent’s
request for an Independent Educational Evaluation. The meeting minutes
indicate the parent and the Student were concerned that the Student could
not complete Geometry B without having had Geometry A. The meeting
minutes also indicate that when the Student “came back from GA, there was
no knowledge of his previous private placement” (See, Exhibit “’P-27” page
2). The meeting minutes also indicate that the parent’s request for an
independent evaluation for a comprehensive “physiological®” was granted

On April 10, 2011 and April 11, 2011, an Independent Psychologist,
(Ph.D), who is licensed in the District of Columbia, conducted a
comprehensive psycho-educational evaluation of the Student.

Independent Psychologist’s report, dated April 22, 2010, indicated that
she administered the following evaluation procedures: Clinical interview with
Student and Student’s mother. The Wechsler Intelligence Scale for Children
Fourth Edition (“WISC-IV”); Woodcock Johnson Tests of Achievement, Third
Edition (“WJ-III); Personality Assessment Inventory-Adolescent (“PAI-A”);
Rorschach Inkblot Method-Comprehensive System; Trauma Symptom
Checklist for Children (“TSCC”); Behavior Assessment System for Children-
Second Edition, Self Report of Personality Adolescent Version (“BASC-2-
SRP”); and the Behavior Assessment System for Children-Second Edition,
Parent Report of Personality Adolescent Version (BASC-2-PRP).

The WISC-IV results revealed a Full Scale Intelligence Quotient
(“FSIQ”) of 87, which placed Student in the low average range. However, the
Independent Psychologist reported that because of significant variations in
Student’s performance among the indices, the Student’s cognitive abilities
were best illustrated by each index rather than by his FSIQ.

On the Working Memory Index (“WMI”), which assesses a Student’s
ability to “attend to and manipulate orally presented information,” the
Student scored a 162, which placed him in the average range. The
Independent Psychologist noted, that “although this appeared to be an area
of strength for the Student, the Student had significant difficulty processing
more complex information, which was consistent with the Student’s report

> The record confirms that the request was for a comprehensive psychological.






that he needs someone to explain complex directions to him in simpler
terms.”

On the Perceptual Reasoning Index,(“PRI”) a measure of nonverbal
reasoning, the Student scored a 94, which placed him in the average range.

On the Verbal Comprehension Index (“VCI”), a measure of a Student’s
verbal abilities, the Student’s score was 83, which placed him in the low
average range.

On the Processing Speed Index (“PSI”), which is a measure of the
Student’s ability to process simple visual information quickly, the Student
scored 80, which placed him in the low average range. The Independent
Psychologist noted that this was an area of weakness for the Student and, as
a result, it will take the Student “longer than his peers to complete visually
mediated tasks, including written work.” A Confidence Interval of 95% was
noted for the above referenced indices (See, P-18, page 5).

The report indicated that the Student’s results on the Woodcock
Johnson-III (which is an individually administered test of academic
achievement that has a variety of subtests which assess diverse academic
skills, including math and reading), raged from the 5th grade to the 7t grade
and were similar to an individual who is currently in the 6th grade. At the
time of the testing, the Student was in 10th grade. The Independent
Psychologist opined that the Student met the criteria for a reading and a
math disorder (Exhibit P-18, page 7).

With respect to “emotional functioning,” the Independent
Psychologist’s testing revealed that the Student is experiencing a significant
level of “fear and anxiety” due to the traumatic events that he has
experienced in the past, such as being threatened by another student with a
knife;8 observing blood on the walls at school and his fear of being “jumped”
at school. The Independent Psychologist opined that the Student’s “anxiety is
interfering with his ability to be succeed at school, as his focus is on his
safety, not on learning.” (Exhibit P-18, page 7). The Independent Psychologist
also opined that although the Student does not currently meet the full
criteria for Post-traumatic Stress Disorder and Acute Stress Disorder, the
Student is experiencing some of the symptoms consistent with these
disorders and that his anxiety level is causing somatic symptoms, such as
“headaches and stomach aches.” (Exhibit P-18, 7).

6 Student testified that although this incident occurred a block away from the School, he
was still afraid because the attempted assault was by another student at the School.





The Independent Psychologist’s diagnostic impressions of the Student
were Anxiety Disorder, NOS; Attention Deficit/Hyperactivity Disorder?,
predominately Inattentive Type; Reading Disorder and Mathematics
Disorder.

The Independent Psychologist recommended that the Student change
schools and be placed in a small, structured classroom with no more than 10
Students in order to minimize distractions and to address Student’'s ADHD
and address his academic delays. The Independent Psychologist also
recommended that Student be placed in a self contained school (“100% special
education setting”) because the Student does not fully understand his
typically developing peers and is “more comfortable when he with other
Students with learning disabilities.” (See, Exhibit P-18, paged 8).

On May 25, 2011, DCPS developed another IEP after reviewing the
psychological evaluation report prepared by the Independent Psychologist.
This IEP recommended 26 hours per week of specialized instruction outside
of the general education setting to address the Student’s academic delays,
and 90 minutes of behavioral supports per week outside the general
educat)ion setting to address his coping skills and his anxiety. (See, P-30,
page 8).

On or about June 7, 2011, the Student was granted a “safety transfer”
from his current School for the 2011-2012 school year.

By letter dated June 13, 2011, the Student’s mother was advised that
the Student was accepted into the Non-Public School for the 2011-2012 school
year. (Exhibit P-34).

The Non-Public School is an approved, private, special education
school that services only students with learning disabilities from age 5 to 18.
The Non-Public School’s core curriculum builds a foundation of basic reading,
writing and math skills and reflects the state standards for the District of
Columbia Public Schools. Tuition is (Exhibit P-34).

On June 20, 2010, a compensatory education plan was developed in
consultation with the Independent Psychologist after she completed her
evaluation of the Student. The compensatory education plan recommends
funding for one hour per week of social skills therapy and two hours per week
of individual tutoring in reading and math during the 2011-2012 school year.

On June 28, 2011, DCPS stipulated that Student would receive an
educational benefit from the Non-Public School proposed by the parent.

7 Parent testified that the Student was diagnosed with ADHD at age 7.
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V. STATUTORY AND LEGAL FRAMEWORK

The IDEA was enacted "to ensure that all children with disabilities
have available to them a [FAPE] that emphasizes special education and
related services designed to meet their unique needs and prepare them for
further education, employment, and independent living." 20 U.S.C. §
1400(d)(1)(A). It requires all states and the District of Columbia to provide
resident children with disabilities a FAPE designed to meet their unique
needs. Id. § 1412(a)(1).

The IDEA aims to guarantee children with disabilities a FAPE by
requiring states and the District of Columbia to institute a variety of
detailed procedures. "[Tlhe primary vehicle for implementing™ the goals of
the statute "is the [IEP], which the [IDEA] mandates for each child."™
Harris v. District of Columbia, 561 F. Supp 2d 63, 65 (D.D.C. 2008) (citing
Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a written statement
that includes, among other things: (i) a statement of the child's present
levels of academic achievement and functional performance; (i) a
statement of measurable annual goals, including academic and functional
goals; (iii) a description of the child's progress in meeting those goals; (iv) a
statement of the special education and related services and supplementary
aids and services to be provided to the child; and (v) an explanation of the
extent, if any, to which the child will not participate with nondisabled
children in any regular classes. Id. § 1414(d)(1)(A)(@). An "IEP Team" --
which consists of the parents of the child with disability, not less than one
regular education teacher of the child (f applicable), not less than one
special education teacher or provider of the child, and a representative of
the local education agency -- is charged with developing, reviewing, and
revising a child's IEP. See id. § 1414(d)(1)(B) (defining an IEP Team).
Because the IEP must be "tailored to the unique needs" of each child, Bd.
of Educ. v. Rowley, 458 U.S. 176, 181 (1982), it must be regularly revised
In response to new information regarding the child's performance,
behavior, and disabilities, and must be amended if its objectives are not
met. See, 20 U.S.C. §§ 1414(b)-(d). In order to be sufficient to confer a
FAPE upon a given child, an IEP must be "reasonably calculated to enable
the child to receive educational benefits." Rowley, 458 U.S. at 207. Each
local educational agency is required to have an IEP in effect for each child
with a disability in the agency's jurisdiction at the beginning of each school
year. 20 U.S.C. § 1414(d)(2)(A).

The IDEA requires that children with disabilities be placed in the
"least restrictive environment" so that they can be educated in an integrated
setting with children who are not disabled to the maximum extent
appropriate. See § 1412(a)(5)(A). The IDEA also guarantees parents of
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disabled children the opportunity to participate in the evaluation and
placement process. See §§ 1414(f), 1415(b)(1).

Finally, Impartial Hearing Officers have broad discretion to grant such
relief as they deem appropriate. See, U.S.C. 1415G)(2)(C)(iid).

VI. BURDEN OF PROOF

Pursuant to 5 D.C.M.R. § 3030.3, the burden of proof shall be the
responsibility of the party seeking relief. In this case, the parent the burden
of proof rests with the parent.8

VII. ANALYSIS AND CONCLUSIONS OF LAW

The first issue raised is whether the Petitioner established by a
preponderance of evidence that DCPS denied the Student a FAPE by failing
to develop an appropriate IEP for the Student on October 6, 2010, when the
Student returned to DCPS from North Carolina where the Student had been
receiving special education services.

DCPS contends that a FAPE was provided because the services offered
to the Student on the October 6, 2010 IEP were “comparable to the services”
provided in North Carolina.

Section 300.323 (f) of the Code of Federal Regulations, which governs
the transfer of IEPs for disabled children who transfer schools from another
State, provides:

If a child with a disability (who had an IEP that was in effect in a
previous public agency in another State) transfers to a public agency in
a new State, and enrolls in a new school within the same school year,
the new public agency (in consultation with the parents) must provide
the child with FAPE (including services comparable to those described
in the child’s IEP from the previous public agency), until the new
public agency--: (1) Conducts an evaluation pursuant to Sections
300.304 through 300.306 (if determined to be necessary by the new
public agency); and (2) develops, adopts, and implements a new IEP, if
appropriate that meets the applicable requirements in sections 300.320
through 300.324. 34 C.F.R. Section 300.323.(f). (Emphasis Added)

In Maynard ex rel. G.M. v. District of Columbia, 54 IDELR 158, 701 F.
Supp. 2d 116 (U.S. District Court, District of Columbia, April 5, 2010), the
Court held that Section 300.323.(f) was not applicable, in part, because the

8 See, Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).
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Student transferred schools during the summer, which was not “within the
same school year.” Id 121. As such, the Court found that DCPS could not
simply offer comparable services, but was required to develop its own IEP for
the Student prior to the school year. Id 121. (See, Advisory Letter of the
United States Department of Education, Office of Special Education &
Rehabilitative Services, March 25, 2009, which provides guidance on the
services that must be provided to a “child with a disability [who] is
withdrawn from the public school setting for home schooling or attendant in a
private school...and then subsequently return[ed] to a public school settling,”
and explaining that “once a child with a disability re-enrolls in the public
school, the local educational agency has an obligation to convene an IEP
meeting and develop an appropriate IEP for the child.”); See also 34 C.F.R.
Section 300.323(a) (“At the beginning of each school year, each public agency
must have in effect, for each child with a disability within its jurisdiction, an
IEP, as defined in Section 300.320.”).

In this case, it is undisputed that the subject Student transferred
schools during the summer of 2010, which is not within the same school year.
It is also undisputed that the Student enrolled at the DCPS High School at
the beginning of the 2010-2011 school year. As such, based on the holding in
Maynard ex rel, supra, DCPS could not meet its FAPE obligations by simply
offering “comparable services” based on the out of State IEP, but was
required to develop its own IEP for the Student prior to the start of the
School year (34 C.F.R. Section 300.323(a)). Accordingly, even if the record
demonstrated that DCPS offered the Student “comparable services” based on
the Student’s North Carolina IEP during the 2010-2011 school year, this is
insufficient to determine whether the Student was offered a FAPE during the
subject school year.?

Pursuant to 34 C.F.R. §300.101 a "free and appropriate public
education" ("FAPE") must be available to all children residing in the State
between the ages of 3 and 2119, including children with disabilities who

have been suspended or expelled from school, as provided for in
§300.530(d). 20 U.S.C. §1412(1).

A free appropriate and public education "consists of educational
instruction specifically designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit
the child to benefit from the instruction." Bd. Of Education v. Rowley, 458
U. 176, 188-89, 73 L. Ed. 2d 690, 102 S. 0.3034 (1982). In Rowley, a child is
deprived of a free and appropriate public education: (a) If the LEA violated

? The North Carolina IEP was not produced by either party at the impartial hearing and as
such I can not make this finding.
1% Age 22 in the District of Columbia
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the IDEA's procedural requirements to such an extent that the violations
are serious and detrimentally impact upon the child's right to a free and
appropriate public education, or if the IEP is not reasonably calculated to
enable a child to receive educational benefits.

Here, the record evidence reveals that when the Student enrolled at
the DCPS School in September 2010, the Parent advised DCPS that her son
required special education services. The Parent testified that when she met
with the DCPS Special Education Coordinator, SEC (who testified at the
hearing on behalf of DCPS), she produced the Student’s North Carolina IEP
and the Student’s records from the Private Day school that DCPS funded
during the 2007-2008 school year, which was a full-time Special Education
School.

Under its "child find" mandate, DCPS has an affirmative duty to
"identify, locate, and evaluate" a potentially disabled child. 20 U.S.C.
§1412(a) (3) (A); 34 C.F.R. §§300.111(a); DCMR 5-E3002.1(d); see IDEA
Public Charter School v. McKinley, 570 F. Supp. 2d 28 (D.D.C. 2008). As part
of both an initial evaluation and any re-evaluation, DCPS must, among other
things, ensure that the child "is assessed in all areas related to the suspected
disability," and that the evaluation is "sufficiently comprehensive to identify
all of the child's special education and related services needs, whether or not
commonly linked to the disability category in which the child has been
classified." 34 C.F.R. §300.304 (c) (4), (6); see id, §§ 300.303, 300.305, 300.324.

In this case, the record shows that DCPS knew that the Student was
classified as a student with a disability and that the student was entitled to
receive special education services in September, 2010. DCPS also knew that
the student had lived outside the District for well over one year.
Nevertheless, the only testing DCPS preformed in order to develop the IEP at
issue was the “Performance Learning Series!!” in reading and math, and the
Ohio Assessment Scalel2, which was insufficient to ascertain all of the child’s
special education and related service needs. Based on the facts before them,
DCPS should have conducted an initial evaluation, or a reevaluation, in order
- to “sufficiently identify all of the child's special education and related services
needs before it developed the subject IEP. 34 C.F.R. §300.304 (c) (4), (6).
DCPS failure to do so resulted in a denial of FAPE for this student for the
2010-2011 school year.

' Theses tests are not norm-referenced tests that would show how the Student
functions in reading and math compared to his peers.

2 Independent Psychologist testified that the Ohio Assessment Scale is
simply a behavior checklist administered to all students and that it is not a
valid assessment of a students’ social/emotional functioning.
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Additionally, although the limited academic testing performed by
DCPS in September, 2010 revealed that the Student was four years behind in
reading and three years behind in math, the IEP team continued to
recommend that the Student be placed in a general education setting with
limited specialized instruction. Clearly, the record shows that at the time of
the IEP meeting, DCPS was aware of the Student’s significant academic
deficits, which warranted something more than part-time specialized
instruction within the general education setting.

Further, DCPS’ decision to place the Student in 9th grade classes,
instead of 10th grade classes, while they waited for the Student’s transcript
from North Carolina, was arbitrary and inappropriate. Nothing in the
record suggests that this course of action was rooted in any kind of
educational philosophy, nor was there any evidence that this course of
action would have offered the Student an educational benefit. (Bd. of Educ.
v. Rowley, 458 U.S. 176, 181 (1982)).

The record shows that later in the school year, DCPS moved the
Student from Algebra “1” to Geometry “2”13 without providing the Student
with any instruction for Geometry “1.” Significantly, DCPS moved the
Student to Geometry “2” knowing that he had struggled with Algebra “1”
(See, Exhibit P-24). Additionally, the SEC confirmed that DCPS failed to
change the Student’s math goals on his IEP when they made this transfer.

With respect to the Student’s social/emotional functioning, one of the
two social emotional goals on the subject IEP indicates that Student will
“control his anger,” yet nothing in the record suggests that the Student had
any anger issues. Indeed, the SEC testified at the hearing that she was
surprised to learn that there was a goal for the Student to deal with his anger
because she knew that the student did not have any anger issues.

Finally, although DCPS suggested that the Student’s poor performance
at School resulted from the Student’s excessive absences and his failure to
avail himself of after school tutoring services,4 the record clearly shows that
the Student’s poor performance in school was due to a failed IEP and the
inappropriate placement decisions made by DCPS.

Based on the foregoing, the record supports a finding that DCPS
failed to offer the Student a FAPE for the 2010-2011 school year because
the IEP, dated October 6, 2010, was not “tailored to the unique needs" of
the Student and was not reasonably calculated to enable the Student to

13 Geometry was a two part, year long course.
' The after school tutoring services was available to all students at the High School and
was not specialized instruction.
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receive educational benefits, Bd. of Educ. v. Rowley, 458 U.S. 176, 181
(1982).

Based on the foregoing, the record evidence demonstrates that the
Petitioner has established by a fair preponderance of evidence that DCPS
failed to offer the Student a FAPE for the 2010-2011 school year.

I note that the record does not support an adverse credibility finding
with respect to any witness who testified at the hearing.

School Safety Issue:

Petitioner also alleges that the Student was denied a FAPE because
DCPS failed to provide a safe school environment.

Here, the record shows DCPS was not aware of the Student’s safety
concerns until a second IEP meeting was convened on May 25, 2011.
Although the record includes a letter from the Student referencing his
security concerns, dated January 27, 2011, the letter is addressed “To Whom
It May Concern” and does not include an address for DCPS. Additionally, the
SEC testified that she was not aware of any safety issues involving the
Student until the IEP meeting on May 25, 2011. At that time, the school
principal indicated that the Student would receive a safety transfer!s for the
2011-2012 school year and the Student was permitted to remain home for the
remainder of the 2010-2011 school year. As such, I do not find that the
record evidence supports a finding of a denial of FAPE based the alleged
failure to provide a safe school environment.

VIII PLACEMENT AT A NON-PUBLIC SCHOOL

Petitioner requests an Order directing DCPS to fund the student
placement at an approved, Non-Public School for the 2011-2012 school year.

The IDEA requires that children with disabilities be placed in the
"least restrictive environment" (“‘LRE”) so that they can be educated in an

integrated setting with children who are not disabled to the maximum extent
appropriate. See § 1412(a)(5)(A).

Pursuant to 34 C.F.R. Section 300.116(c), “Unless the child with a
disability requires some other arrangement, the child is educated in the
school that she or she would attend if non-disabled.”

!5 The student was officially offered the safety transfer during the resolution meeting held
on June 7, 2011.
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Pursuant to 34 C.F.R. Section 300.116(d)(e) “in selecting the LRE,
consideration is given to any potential harmful effect on the child or on the
quality of service that he or she needs. “A child with a disability is not
removed from education in age-appropriate regular classrooms solely because
of needed modifications in the general education curriculum. 34 C.F.R.
Section 300.116(e).

In Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005),
the court held that an award of private-school placement is prospective
relief aimed at ensuring that the child receives tomorrow the education
required by IDEA. The conditions relevant to determining whether a
particular placement is appropriate for a particular student include the
nature and severity of the student’s disability; the student’s specialized
educational needs; the link between those needs and the services offered
by the school; the placement cost; and the extent to which the placement
represents the least restrictive environment. See Rowley, 458 U.S. at 202
(noting that "sufficient educational benefit" will vary from child to child).

In the District of Columbia, special education placements shall be
made in the following order of priority, provided that the placement is
appropriate for the student and made in accordance with the IDEA: (1)
DCPS schools, or the District of Columbia public charter schools pursuant
to an agreement between DCPS and the public charter school; (2) private
or residential District of Columbia facilities; and (3) facilities outside of the
District of Columbia. D.C. Code Section 38-2561.02.

In this case, DCPS developed another IEP, on May 25, 2011, after
reviewing the psychological evaluation report prepared by the Independent
Psychologist. This IEP recommended 26 hours per week of specialized
instruction outside the general education setting to address the Student’s
academic delays and 90 minutes of behavioral supports per week outside of
the general education setting to address the Student’s coping skills anxiety
issues (See, Exhibit P-30, page 8).

The Independent Psychologist’s diagnostic impressions for the Student
were Anxiety Disorder, NOS; Attention Deficit/Hyperactivity Disorder,
predominately Inattentive Type; Reading Disorder and Mathematics
Disorder.

The Independent Psychologist recommended that the Student change
schools and be placed in a small, structured classroom with no more than 10
Students in order to minimize distractions and to address Student’s ADHD
and his academic delays. The Psychologist also recommended that the
Student be placed in a self contained school (“100% special education
setting”) because the Student does not fully understand his typically
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developing peers and is “more comfortable when he is with other Students
with learning disabilities.” (See, Exhibit P-18, paged 8).

The proposed Non-Public School is an approved, private special
education school that services only Students with learning disabilities from
age 5 to 18. The Non-Public School’s core curriculum builds a foundation of
basic reading, writing and math skills and reflects the state standards for the
District of Columbia Public Schools. The class size in no more than 10
students and the tuition is a year (Exhibit P-34).

DCPS stipulated on the record that the Non-Pubic School would
provide an educational benefit to the Student.

Based upon on these facts, I find that the proposed Non-Public School
1s appropriate because it can provide the specialized instruction that the
Student needs; in a setting with minimal distractions which will enable
student to access the curriculum and obtain a meaningful educational
benefit.

I also find that placement at the proposed Non-Public School is the
least restrictive environment for this Student because the record
demonstrates that the Student “does not fully understand his typically
developing peers,” and because the student is more comfortable and less
anxious when he is with other Students who have learning disabilities.

Finally, I find that the Non-Public School’s annual tuition of | 18
not unreasonable.16

Accordingly, Petitioner’s request for funding by DCPS at the proposed
Non-Public School for the 2011-2012 school year, is granted.

VIII COMPENSATORY SERVICES

Petitioner requests an order directing DCPS to fund one hour per week
of social skills therapy for the Student during the 2011-2012 school year.

Where a school system fails to provide special education or related
services to a disabled student, the student is entitled to compensatory
education, which is the replacement of educational services that the child
should have received in the first place. Reid v. District of Columbia, 401 F 3d.
516 (D.C. Cir. 2005). Because compensatory education is a remedy for past

' Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005),
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deficiencies in s student’s educational program, a finding as to whether a
student was denied a FAPE in the relevant time period is a “necessary
prerequisite to a compensatory education award.” Peak v. District of
Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).

A compensatory education award is an equitable remedy that “should
aim to place disabled children in the same position they would have occupied
but for the school district’s violations of the IDEA.” Reid, supra, at 523. A
compensatory education “award must be reasonably calculated to provide the
educational benefits that likely would have accrued from special education
services the school district should have supplied in the first place. Id. at 524.
The standard “carries a qualitative rather than quantitative focus,” and must
be applied with “[fllexibility rather than rigidity.” Id.

As indicated above, Petitioner has proven that the Student was denied
a FAPE for the 2010-2011 school year based on the flawed IEP, which was
developed on October 6, 2011. As such, the Student is entitled to
compensatory education. (See, The Mary McLeod Bethune Day Acad. Pub.
Charter Sch. v. Bland, 534 F. Supp. 2d 109, 115 (D.D.C. 2008)). The record
shows that DCPS did not develop an appropriate IEP until May 25, 2011. As
such, the question that remains is how to craft an award that would
adequately compensate the Student for the denial of a free and appropriate
public education he was entitled to from October 6, 2010 to May 25, 2011.

In support of her request for “social skills therapy,” Petitioner indicates
in her proposed “compensatory education plan!™ (Exhibit P-43), that the
Student’s Anxiety Disorder caused the student to “avoid classes and miss
instruction” (P-43, page 3). The plan further indicates that had the student
been assessed properly at the beginning of the school year, DCPS would have
known of the Student’s anxiety disorder and addressed it accordingly. I
disagree.

Here, the record shows that the student’s anxiety disorder developed
over the course of the year due to his perceived fear and the alleged threats
from other students. There is insufficient evidence to suggest that the
Student had an anxiety disorder in October 2010 when DCPS developed the
IEP at issue. As such, I find that Petitioner has failed to demonstrate how
one hour per week of “social skills’ therapy” during the 2011-2012 school year
would remedy the denial of FAPE found above. Accordingly, Petitioner’s
request for an Order directing DCPS to fund one hour per week of “social
skills therapy” during the 2011-2012 school year, is denied.

7 The Compensatory Education Plan was developed in consultation with the Independent
Psychologist.
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Petitioner also requests an order directing DCPS to fund two hours per
week of tutoring services in reading and math for the Student during the
2011-2012 school year.

In support of her request for “tutoring services,” petitioner indicates in
the proposed “compensatory education plan” (Exhibit P-43), that the denial of
FAPE to the Student severally impacted the Student academically and that
although DCPS knew that the Student was at least 3 grade levels behind at
the time they developed the October IEP, DCPS only provided the Student
with part-time specialized instruction. I agree.

The record shows that the results of the Woodcock Johnson Test of
Achievement III, reported by the Independent Psychologist in April of 2011,
demonstrated that the Student was further behind in reading and math than
he was when the DCPS performed their testing in September 2010.
Assuming the results of DCPS’ testing were valid, the record shows that the
student regressed in reading and math from September 2010 to April 2011.
As such, based on the insufficient amount of specialized instruction offered to
the Student by DCPS during this time frame, I find that an award of
compensatory services in the form of tutoring two hours per week in reading
and math during the 2011-2012 school year is appropriate because it should
place the student in the position he should have been in had DPCS provided
the student with reading and math services in beginning of the school year.
As such, Petitioner’s request for two hours per week of tutoring in reading
and math during the 2011-2012 school year is granted.

Lastly, Petitioner requests that the tutoring services be provided by an
independent provider of the parent’s choice, but does not provide the an
hourly rate for the services. As such, DCPS shall fund the tutoring services
at a rate not to exceed the average rate DCPS pays for tutoring children in
the District of Columbia. :

ORDER
Based upon the Findings of Fact and Conclusions of Law herein, on
this 15th day of July, 2011, it is hereby '

ORDERED that, on or before August 15, 2011, DCPS shall provide
funding for the Student to attend the Non-Public School for the 2011-2012
school year and arrange for the Student’s transportation.

ORDERED that, on or before August 15, 2011, DCPS shall fund two
hours per week of tutoring services by an independent provider of the
parent’s choice at a rate not to exceed the average rate DCPS pays for
tutoring children in the District of Columbia.
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Dated July 15, 2011

By: /s/ James McKeever
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party
aggrieved by the findings and decision of the Hearing Officer’s Determination
shall have 90 days from the date of the decision of the hearing officer to file a
civil action with respect to the issues presented at the due process hearing in
a district court of the United States or a District of Columbia court of
competent jurisdiction, as provided in 20 U.S.C. Section 14151)(2).

Distributed to:

Sara Tompkins, Esq. Attorney for Petitioner
Laura George, Esq. Attorney for Respondent
Student Hearing Office

DCPS
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE
STUDENT, )
By and through PARENTS,’ )
)
Petitioner, ) Case No.
v g Bruce Ryan, Hearing Officer
DISTRICT OF COLUMBIA ) .
PUBLIC SCHOOLS, ) Issued: June 30,2011
)
Respondent. )

Y

HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed March 30, 2011, on behalf of a

-year old student (the “Student”) who has been determined to be eligible for special education
and related services as a child with a disability under the IDEA. ‘

Petitioners claim that DCPS has denied the Student a free appropriate public education
(“FAPE”) by: (a) failing to comply with the terms of a November 23, 2010 settlement agreement
(“SA”), in that DCPS allegedly did not timely complete and review a psycho-educational
evaluation or functional behavioral assessment (“FBA™); (b) failing to provide an individualized
education program (“IEP”) that is reasonably calculated to provide a FAPE; and (c) failing to
provide an appropriate placement and/or location of services.

DCPS filed its Responsé on April 12, 2011, which asserts (inter alia) that DCPS has not
violated the 11/23/2010 SA and that the IEP is appropriate to meet the Student’s unique needs.

DCPS also stated that “in order for the Student to obtain appropriate medical treatment, the

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






student has applied to a psychiatric treatment facility through the District of Columbia
Department of Mental Health” and “if the student were to obtain residency at this medical
facility, DCPS would still provide her IEP services. Response, p. 2.

A resolution session was held on April 18, 2011, which did not resolve the Complaint,
and the statutory 30-day resolution period ended as of April 29, 2011. The Hearing Officer then
made repeated efforts to schedule a Prehearing Conference (“PHC”) between May 4 and May
24, but could not arrive at a date and time that counsel for both parties were available.

The PHC was ultimately held in two sessions, on May 24 and June 1, 2011. At the May
24 PHC session, it was agreed that Petitioners would explore current residential treatment
options through the D.C. Department of Mental Health (“DMH”), and the parties would then
reconvene to complete the PHC on June 1. After discussing the issues and the time necessary to
hear this matter, it was determined that approximately one full day of hearing time would be
sufficient.”

The parties filed five-day disclosures as required on June 17, 2011; and the Due Process
Hearing was held on June 24, 2011. Petitioners elected for the hearing to be closed.

At the Due Process Hearing, the following Documentary Exhibits were admitted into
evidence without objection:

Petitioners’ Exhibits: P-1 through P-57.
Respondent’s Exhibits: R-1 through R-9.

In addition, the following Witnesses testified on behalf of each party:
Petitioners’ Witnesses: (1) Mother; (2) Stepfather; and (3) the

Student’s Educational Advocate (“EA”).

Respondent’s Witnesses: (1) School Psychologist; (2)
Compliance Case Manager (“CCM”); (3) Special Education
Coordinator (“SEC”); and (4) DCPS Program Manager for
Residential Placements.

Petitioner submitted a written closing argument following the hearing, and DCPS

presented an oral closing statement at hearing.

? The Hearing Officer had originally scheduled the hearing for June 8, 2011, but the parties reported that
- they were not available on that date. The first date on which both parties were available for hearing was June 24,
2011. Accordingly, the parties agreed to schedule the DPH for that date and agreed to request a continuance of the
45-day timeline to July 1, 2011. A motion for continuance was filed June 2 and was granted by the Chief Hearing
Officer on June 10, 2011.






II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 1, 2011.

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioners resulted in

the following issues being presented for determination at hearing:

1) Failure to Implement 11/23/2010 SA. — Did DCPS deny the Student a
FAPE by failing to comply with the terms of a November 23, 2010
settlement agreement (“SA”) by not timely completing and reviewing a
psycho-educational evaluation and FBA?

(2) Inappropriate IEP. — Did DCPS deny the Student a FAPE by failing to
provide an appropriate IEP (i.e., one that is reasonably calculated to
provide meaningful educational benefit) at February and/or March 2011
MDT meetings because DCPS allegedly refused to increase the IEP
services from eight (8) hours of specialized instruction and 45 minutes per
week of counseling services to a full-time IEP which would support her
placement in a residential treatment facility?

(3  Inappropriate Placement/Location. — Did DCPS deny the Student a
FAPE by failing to provide an appropriate educational placement in a
small, residential treatment facility?

Petitioners request that the Hearing Officer: (a) find in their favor on the above issues; (b)
order DCPS to convene an IEP team meeting to review the evaluation data and revise the IEP to
provide no less than 27.5 hours of specialized instruction and related services in a residential
treatment facility; (c) fund and place the Student in an appropriate residential treatment program;

and (d) fund the parents’ compensatory education program






IV. FINDINGS OF FACT

1. The Studentisa -year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. See R-1.

2. The Student moved with her mother to the District of Columbia in May 2009, and began
attending DCPS schools. She enrolled at her neighborhood DCPS high school (“High
School”) at the beginning of the 2010-11 school year. Mother Test.

3. In late June, 2010, Petitioners requested that DCPS evaluate the Student due to academic
and behavioral concerns. P-24. When DCPS did not act on this request, the mother filed a
due process complaint against DCPS. Mother Test.

4. On or about October 2, 2010, the Student was admitted to the

| ' for the third time that year. See P-11. While the Student was at
psychological and psychiatric evaluations were conducted. P-10; P-11. According to the
evaluations conducted by the Student was diagnosed with Mood Disorder, NOS;
Attention Deficit Hyperactivity Disorder (“ADHD”); and substance abuse disorder. R-3;
see P-10 Confidential Psychological Evaluation, dated 10/25/2010), P-11
Psychiatric Report, dated 11/03/2010). The evaluators recommended that the Student
be placed in a residential treatment center (“RTC”) “due to her severe and persistent
emotional symptoms.” P-11, p. 2.

5. On or about November 23, 2010, the parties agreed to settle Petitioner’s earlier complaint.
A written settlement agreement (“SA”) was entered into, by which “the parties agree[d] to
the following:

a. DCPS will complete a Psycho-educational Evaluation and a Functional

Behavioral Assessment, and the accompanying reports.

b. Upon completion of the final evaluation report, DCPS will convene an IEP
meeting to review the Psycho-educational Evaluation and a Functional
Behavioral Assessment; determine if the student is eligible for special
education; develop an IEP, if necessary; discuss site location, if necessary;
[and] discuss compensatory education, if warranted.” P-4, pp. 1-2.

6. The next day, 11/24/2010, Petitioners through counsel reminded DCPS that the Student
was currently hospitalized at PIW and that the testing could be conducted there. P-6.





7.

10.

11.

On or about December 23, 2010, Petitioners through counsel inquired regarding the status
of the Student’s evaluations and notified DCPS that they believed it was not complying
with the terms of the SA. P-5; P-6. DCPS responded that it expected the evaluations to be
completed shortly after the Winter Break from school. P-7. At about this same time,
Petitioners informed DCPS that the Student was again hospitalized at

On or about January 5, 2011, DCPS completéd an educational evaluation, consisting of
Woodcock-Johnson III Normative Update Tests of Achievement. The evaluation found
that the Student’s academic skills were mostly in the average range for her grade (R-7),
which was generally consistent with her cognitive ability measured in the average range of
intellectual functioning. P-10, pp. 2-3; R-1.2. Mathematics and Written Expression were
measured to be areas of relative weakness. R-7.

On or about January 6, 2011, DCPS completed an FBA for the Student. R-8. The
behaviors of concern addressed by the FBA included “Off task, Talking out,
Disorganization, Distracting others, [and] Seeks attention.” R-8, p. 3.

Between January 13 and February 3, 2011, the DCPS School Psychologist conducted his
psychological assessment. He reviewed the recent cognitive and academic achievement
test results, and conducted interviews of the Student, mother, and teacher. R-5; School
Psych. Test. He also reviewed the psychological and psychiatric evaluations that were
performed independently by in late October 2010. Id. Copies of these evaluations
were provided to him on or about 01/26/2011. P-8. The reviewer noted (inter alia) the
Student’s multiple psychiatric hospitalizations, and her “history of suicide attempts,
traumatic sexual abuse with promiscuity, verbal and physical aggression toward her
mother, and absconding from home with depressed affect.” R-5.

In a report dated 02/03/2011, the DCPS School Psychologist concurred with the diagnoses
of the evaluators and “agree[d] that [Student] demonstrate[s] significant mood
disorder in the educational environment such that she will likely continue to exhibit
difficulty accessing the regular educational curriculum without the implementation of
specialized instruction and related services.” R-5.4. He thus concluded that the Student
“appears to present with the conditions to meet the eligibility criteria for special education

services under the classification of Emotional Disturbance.” Id.






12. On or about February 24, 2011, DCPS convened a meeting of the Student’s MDT/IEP
team to review her evaluations and determine her eligibility for special education services.
See R-1(02/24/2011 meeting notes). At this meeting, DCPS found the Student to be
eligible for special education services as a child with a disability, specifically Emotional
Disturbance (“ED”). R-1.3. The MDT then developed an initial IEP that provides for eight
(8) hours per week of specialized instruction in the General Education (inclusion) setting,
along with 45 minutes per month of behavioral support services 6n a consultative basis.
R-2.4. The meeting notes indicate that, after some discussion, Parent and advocate
accepted the initial IEP and requested a 30-day review to be held before Spring Break. See
R-1.3.

13. In discussing placement at the 02/24/2011 meeting, DCPS took the position that High
School “can implement [Student’s] IEP and is the appropriate location of services.” R-1.7.
The educational advocate then conferred with Petitioners, and they appeared to agree with
the placement at least on an interim basis. According to the meeting notes, they came back
to the meeting to “say that [Student] would be very defiant if she were sent to a full-time
therapeutic placement right now, so they want to see how she does at [High School] and
revisit her academic progress in 30 days.” Id. See also Mother Test.; EA Test.

14. The 02/24/2011 team meeting also included a discussion of compensatory education
services for the period of pre-eligibility delay (to account for DCPS’ failure to determine
the Student eligible for special education within 120 days of referral, i.e., by
approximately 10/30/2010). See R-1; CCM Test. DCPS offered 50 hours of one-to-one
independent tutoring. R-1.3, R-1.7. Parents and advocate rejected that offer and indicated
that they would submit an alternative proposal by March 2, 2011. Id. Their proposal was
submitted on or about 03/04/2011 (P-31), but was not accepted. DCPS then issued an
Authorization for Independent Tutorihg and Counseling, dated 03/07/2011, which funded
50 hours of specialized instruction (to be completed by 02/29/2011) and also four hours of
counseling (to be completed by 04/30/2011). See R-3.

15. At the end of February or beginning of March, 2011, the IEP services were scheduled to
start, but the Student did not show up at school. As her mother later discovered, the

Student had become sexually involved with an adult male that day. See Mother Test.

Shortly thereafter, the Student was readmitted to after she barricaded herself in her






bedroom and started kicking and destroying items in the room. This extreme behavior
occurred when her mother confronted her about messages on her iPod relating to the
inappropriate relationship. R-4.1; Mother Test. The police had to be called, and the
Student was taken to L 1d

16. On or about March 15, 2011, DCPS convened an “emergency meeting” of the Student’s
MDT/IEP team to discuss the Student’s recent re-hospitalization at R-4. DCPS also
received additional background information from Ms. Bass, the Director of DCPS’
Non-public Unit, attended the meeting to explain the process within DCPS for moving a
student to a more restrictive setting such as an RTF, which can take up to a couple of
months to complete. R-4.1; Bass Test.,; Stepfather Test. Dr. Ballard also explained the
process at DMH. R-4.2. Dr. Ballard noted that the Student has Medicaid, which would pay
for residential, but that it must go through (and be signed off on by) DMH. Id.

17. The 03/15/2011 IEP team advised the mother to pursue residential treatment for medical
reasons through DMH, as the team did “not believe that [Student] needs a higher level of
educational support.” R-4.3. The team also did not think that the Student’s IEP should be
revised at this time. Id. The meeting concluded with the SEC agreeing to forward all
relevant documents to both the LRE Review team within DCPS and to DMH. Id.

18. The Student has never returned to the High School. She remained at until June 10,
2011, about a week prior to the five-day disclosures in this case. At that time, she was
admitted to a Residential Treatment Center (“RTC”) in suburban Virginia, pursuant to
DMH funding, and received a “bed to bed” transfer. While at the RTC, the Student has
begun receiving special education services from DCPS pursuant to the 02/24/2011 IEP.
See Mother Test.; CCM Test.

V. DISCUSSION AND CONCLUSIONS OF LAW

The burden of proof in a special education due process hearing is on the party
seeking relief. See Schaffer v. Weast, 546 U.S. 49 (2005). Based solely upon the
evidence presented at the due process hearing, an impartial hearing officer must
determine whether the party seeking relief presented sufficient evidence to prevail.
DCMR 5-E3030.3. Except for counseling services under the IEP, the Hearing Officer

concludes that Petitioners have failed to meet their burden of proof in this case.






Issue 1 — Failure to Implement 11/23/2010 SA

“The IDEA does not specifically address enforcement by hearing officers of
settlement agreements reached by the parties.” Letter to Shaw, 50 IDELR 78 (OSEP
2007). However, it is generally recognized that a complaint alleging a failure to
implement a settlement agreement is within the jurisdiction and authority of a hearing
officer if it amounts to a dispute over the provision of FAPE. * In such action, District of
Columbia law governs the interpretation and enforcement of the terms of the contract.

. See Hester v. District of Columbia, F.3d _(D.C. Cir. 2007); see also Howard Univ. v.
Best, 484 A.2d 958, 967 (D.C. 1984) (“the written language embodying the terms of an

agreement will govern the rights and liabilities of the parties...”).

In this case, the evidence shows that DCPS carried out the agreed terms of the
11/23/2010 SA. DCPS completed a psycho-educational evaluation and FBA in a
reasonably timely manner under the circumstances. Upon completion of the evaluations,
DCPS convened an IEP meeting to review the evaluations, and it determined the Student
to be eligible for special education. The IEP team then developed an initial IEP for the
Student, discussed placement/site location, and discussed compensatory education.
These are all the steps that were required by the SA, and they were all completed within
approximately 90 days, despite the Student’s psychiatric hospitalizations during this

period.

To the extent Petitioners complain about the results of DCPS’ implementation of
the agreement in the form of the IEP and placement, that complaint is considered under

Issues 2 and 3 below.
Issues 2 and 3 — IEP and Placement/Location

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). To be sufficient to provide

3 See 34 C.F.R. 300.507 (a); Letter to Shaw, supra; Blackman-Jones Consent Decree, Section II, A., pp. 10-
11 (including within the “Jones class” any children who have been denied a FAPE because DCPS “failed to fully
and timely implement agreements concerning a child’s identification, evaluation, educational placement, or
provisions of FAPE that DCPS has negotiated with child’s parent or education advocate.”).






FAPE under the IDEA, an “IEP must be ‘reasonably calculated’ to confer educational benefits
on the child, but it need not ‘maximize the potential of each handicapped child commensurate
with the opportunity presented non-handicapped children.” Anderson v. District of Columbia,
109 LRP 18615 (D.D.C. 2009), slip op. at 6, quoting Board of Education v. Rowley, 458 U.S.
176,200,207 (1982). * Judicial and hearing officer review of IEPs is “meant to be largely
prospective and to focus on a child’s needs looking forward ... at the time an IEP was created.” >
Moreover, the issue of whether an IEP is appropriate is a question of fact for hearing. See, e.g.,
S.H. v. State-Operated School Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately,
the question ...is whether or not [the] defects in the ...IEP are so significant that [DCPS] failed
to offer [the Student] a FAPE.” N.S. v. District of Columbia, 2010 WL 1767214, Civ. Action
No. 09-621 (CKK) (D.D.C. May 4, 2010), p. 20).

Petitioners claim that the Student requires a “full-time” IEP that would support her
placement in a residential treatment facility (RTF), rather than a program involving only 8 hours
of specialized instruction in a general education setting. However, Petitioners have not shown by
a preponderance of the evidence that the initial IEP developed for the Student should have
included full-time (27.5 hours or more) of specialized instruction in the most restrictive setting
possible, based on the information available to the IEP team in February and March, 2011.

In proposing a limited number of hours of specialized instruction, the IEP team
recognized that the Student was testing on an average level in most academic areas. See SEC
Test.; R-1.6; R-7. It was the consensus of the team that, at this time, the Student required
academic support in the areas of math and English, in the amount of 4 hours per week in each
subject. This translates into more than half of the total classroom time (approximately 7.5 hours
per week) in these two subjects. SEC Test. (cross examination). Petitioners failed to prove that
additional hours and/or areas of specialized instruction were needed to meet the Student’s

educational needs at that time.

4 See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. ).

3 Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date™).






Nor have Petitioners demonstrated that residential placement was “necessary for
educational purposes,” as opposed to being “a response to medical, social or emotional problems
that are segregable from the learning process,” as of February and March 2011. McKenzie v.
Smith, 771 F.2d 1527 (D.C. Cir. 1985), quoting Kruelle v. New Castle Country School Dist., 642
F.2d 687, 693 (3d Cir. 1981). For the most part, the Student’s psychiatric and behavioral
problems were being demonstrated in the home and community, rather than in the school
setting.’ See Mother Test. (cross examination: Student was never suspended for bad behavior;
and parent never received calls from High School regarding fights, outbursts, confrontations with
teachers, or similar kinds of things); School Psych. Test. (psychological issues “were not
manifested in the classroom™); SEC Test. (noting absence of behavioral outbursts in school
threatening to harm the Student or others). No member of the team thought the Student needed to
be placed at a full-time residential facility for academic or educational purposes. Moreover, at
the time the IEP and placement were developed, Petitioners specifically agreed to try out the
initial part-time special education program at High School to see if the Student could be
successful in this less restrictive environment.

Regarding the related service of counseling, however, Petitioner has proved that the
02/24/2011 IEP was not “reasonably calculated” to confer educational benefit on the Student in
this respect, considering all of the information available to the team when the IEP was created.
The Hearing Officer concludes that DCPS could not reasonably find that a mere 45 minutes per
month of consultative behavioral support services would be sufficient to address the
social/emotional needs of an emotionally disturbed student who had attempted suicide and been
psychiatrically hospitalized on multiple occasions. The IEP should have included a reasonable
amount (e.g., 45-60 minutes) of weekly, direct counseling services to address the Student’s
severe social/emotional needs. DCPS witnesses offered no real explanation for providing such a

scant level of service in this area. ’

8 Cf Ashland School Dist. v. Parents of Student R.J., 588 F.3d 1004 (9™ Cir. 2009); Linda E. v. Bristol
Warren Regional School Dist., 55 IDELR 218 (D.R.L. 2010).

7 Remarkably, the School Psychologist testified that despite the Student’s exhibiting “very severe
problems” and a “number of disturbing behaviors,” he thought as little as 10 minutes per week would be sufficient
to monitor and provide necessary feedback in school. School Psych. Test. The Hearing Officer also agrees with
Petitioners that it is not appropriate for DCPS to rely on the views of an emotionally disturbed child — rather than
parents, teachers, and other involved adults — in deciding on the level of counseling services required to address her
needs. R-1.6 (noting that Student did not want counseling services because she was “tired of talking”).
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Appropriate Equitable Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(i)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
District of Columbia, 401 F.3d 516, 521-24 (D.C. Cir. 2005). In this case, the Hearing Officer
has ordered appropriate equitable relief for the above partial denial of FAPE, as set forth in the
Order issued below. DCPS is ordered to convene an IEP team meeting within 30 calendar days
to revise the Student’s IEP, as appropriate, consistent with this HOD.

With respect to Petitioners’ request for compensatory education relief, the Hearing
Officer concludes that Petitioners have failed to prove educational harm to the Student from the
inappropriate IEP (i.e., an IEP without sufficient counseling services) between February 24, 2011
and the present. Before the 02/24/2011 IEP could even begin to be implemented at High School,
Student was back in PIW for acute psychiatric care; and the Student continued to receive intense
psychiatric treatment at such facility over the next three months.

Moreover, even assuming arguendo that residential placement should have been found
necessary for educational purposes as of the February and/or March meetings, Petitioners have
not shown that the Student suffered any harm. She was being treated psychiatrically at PIW until
June 10 due to an emotional breakdown having no connection to school, and was also receiving
some type of academic support while she was there (see E4 Test.). Since that time, she has
resided at a DMH-funded Residential Treatment Center, which Petitioners agree is meeting her
current needs. See, e.g., Mother Test. (stating that Student is “doing great™). It is also undisputed
that DCPS is now providing the Student with specialized instruction at her current location.

Finally, to the extent Petitioners seek to recover compensatory education services for any
period prior to the 02/24/2011 determination of eligibility, the parties agreed in the SA that such
services would be discussed and determined by the IEP team. The team has done so, and DCPS
has already authorized the amount and type of services the team established. Petitioners do not

get a second bite at that apple.®

8 By entering into the 11/25/2010 SA, the Parent agreed to exchange the right to have her claim for pre-
eligibility compensatory education litigated in a due process hearing for the right to have a discussion about it at a
team meeting with no certain outcome. The SA expressly provides that it is “in full satisfaction and settlement of all
claims contained in the pending Complaint, including those claims under IDEA and §504 the Parent now asserts or
could have asserted within the statute of limitations as of the date of the signed Settlement Agreement.” P-4, p. 2.
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VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Within 30 calendar days of this Order, DCPS shall convene a meeting of the
Student’s MDT/IEP Team to revise the 02/24/2011 IEP to include at least 45
minutes per week of direct behavioral support services (i.e., counseling). The
team should also review the IEP goals in the area of Emotional, Social, and
Behavioral Development and revise them, as appropriate, to correspond to this
greater level of services.

2, Any delay in meeting the above deadline caused by Petitioners or Petitioners’
representatives (e.g., absence or failure to attend a meeting, or failure to respond
to scheduling requests) shall extend the deadline by the number of days
attributable to such delay.

3. All other requests for relief in the Due Process Complaint filed March 30, 2011,
are DENIED.

4, This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —_
/) Q/ _
[/2'/‘ - .‘Jf)"l
Dated: June 30, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415 (i) (2).
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HEARING OFFICER DETERMINATION
BACKGROUND AND
PROCEDURAL HISTORY
Student is a year-old male, who attended grade at his neighborhood DCPS high
school during SY 2010/11.

On May 4, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS (1)
failed to comprehensively and timely evaluate Student in all areas of disability by failing to
conduct a comprehensive vocational assessment of Student, (2) failed to develop an IEP that was
reasonably calculated to provide Student with educational benefit for SY 2009/10 and SY
2010/11, and (3) failed to provide Student with an appropriate educational placement for SY
2009/10 and SY 2010/11.

On May 19, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS asserted
that (1) Student had an IEP for SY 2009/10 that was revised and updated on March 14, 2011, but
Student has serious truancy issues that prevent DCPS from monitoring Student’s progress and
determining his educational needs, (2) Student had a transition plan for SY 2009/10 that was
updated on March 14, 2011, and DCPS offered to conduct a vocational assessment upon receipt
of consent from Parent, (3) the current DCPS high school is able provide Student with the
necessary services and meet Student’s educational needs, but Student’s truancy issues prevent
him from receiving the services being offered, and (4) Student’s truancy has prevented DCPS






from determining whether additional assessments are required, but DCPS recently received a
court-ordered psychoeducational evaluation that it planned to convene a meeting to review.

On June 3, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. Petitioner
indicated that it would take DCPS’s offer to conduct a vocational assessment under consideration
and advise of the client’s decision.! The hearing officer issued the Prehearing Order on June 9,
2011.

By their respective disclosure letters dated June 22, 2011, Petitioner disclosed twenty-six
documents, numbered 1 through 27 with no Exhibit 3 (Petitioner’s Exhibits 1 — 2 and 4 — 27),
and DCPS disclosed eight documents (Respondent’s Exhibits 1 — 8).

The hearing officer convened the due process hearing on June 29, 2011.> DCPS’s disclosed
documents and Petitioner’s Exhibits 1-2, 6-8, and 12-27 were admitted into the record without
objection. DCPS objected to Petitioner’s Exhibits 4 and 5 on the ground that records are not in
issue, to Petitioner’s Exhibits 9 and 10 on the ground that these evaluations were not made
available to the IEP team before the Complaint was filed, and to Petitioner’s Exhibit 11 on the
ground that the team had no opportunity to review this evaluation because it was completed one
day prior to the five-day disclosure deadline. The hearing officer admitted Petitioner’s Exhibits
4 and 5 over objection but indicated that the lack of a fax confirmation for Exhibit 4 would be
taken into account. The hearing officer admitted Petitioner’s Exhibits 9 and 10 over objection
but indicated that the fact that DCPS did not have access to the evaluations at the time the IEPs
were developed would be taken into account. The hearing officer also admitted Petitioner’s
Exhibit 11 over objection so as to have information about Student’s current status but indicated
that the fact that DCPS did not have access to the evaluation at the time the IEPs were developed
because the evaluation did not exist would be taken into account.

Thereafter, the hearing officer received opening statements and testimonial evidence, limiting the
scope of the testimony of Petitioner’s two evaluating experts to what would have been apparent
about Student two years ago on the ground that the evaluations at issue are simply too recent to
have been considered by DCPS at the time of the relevant IEP meetings. After receiving closing
statements, the hearing officer concluded the hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C.
§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

! Petitioner advised by an email sent on June 8, 2011 that it was accepting DCPS’s offer to conduct the vocational
evaluation; hence, Petitioner’s claim for failure to timely and comprehensively evaluate was resolved prior to the
hearing. _

2 Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.





ISSUE(S)

The issues to be determined are as follows;

Did DCPS fail to develop IEPs reasonably calculated to provide educational benefit for
SY 2009/10 and SY 2010/11?

Did DCPS fail to provide an appropriate location of services for SY 2009/2010 and SY
2010/11?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Student is a year-old male, who attended grade at his neighborhood DCPS
high school durlng SY 2010/11.2

Student’s current IEP is dated March 14, 2011. The IEP identifies Student’s primary
disability as Specific Learning Disability (“SLD”) and requires Student to receive 7 hours
of specialized instruction per week in general education with no related services. The
specialized instruction is to be provided in the academic areas of mathematics, reading,
and written expression; hence, the IEP contains two annual goals for mathematics, and
three annual goals each for the areas of reading and written expression. Baseline data for
each academic area is provided from the results of Student’s 11/13/09 KTEA-II, which
reveals that Student was performing at the following level: Math Concepts &
Applications — 3.0 grade equivalent (“GE”); Math Computation — 4.5 GE; Letter and
Word Recognition — 2.1 GE; Reading Comprehension — 3.8 GE; Written Expression —
2.1 GE; and Spelling — 3.7 GE. The IEP also includes a Post-Secondary Transition Plan,
which recites that it was based on a March 8, 2011 administration of the C.L.T.E.
Academic Learning Styles and Work Interest Inventory assessments, and includes
selected results from the assessment. The Transition Plan also contains two annual goals
each in the areas of post-secondary education/training and employment, but the baseline
data sections are populated with goal-related objectives instead of baseline data.!

Student’s previous IEP was dated March 17, 2010. That IEP also identified SLD as
Student’s primary disability, required Student to receive 7 hours of specialized instruction
in general education with no related services, contained baseline data from an 11/13/09
administration of the KTEA-II, and contained a Post-Secondary Transition Plan. The IEP
required the specialized instruction to be provided in the areas of mathematics, reading
and written expression, with the same two annual goals for mathematics as the current
IEP, the same three annual goals for reading as the current IEP along with an additional
(4th) goal, and the same three annual goals for written expression as the current IEP.

* Testimony of Student.
4 Respondent’s Exhibit; Petitioner’s Exhibit 17.





Instead of repeating the baseline data associated with each goal, the baseline section
under each goal contains goal-related objective. The Transition Plan included with the
IEP contains the same annual goals in the areas of post-secondary education/training and
employment as the current IEP, and also goal-related objectives in the baseline data
sections below the goals.’

4. The copies of Student’s Progress Reports for October 28, 2010 and December 3, 2010
that were included in the administrative record are difficult to read but seemingly indicate

that Student was failing all the classes he was taking during the first and second
advisories of SY 2010/11.°

5. Student’s IEP Progress Report for Period 3 of SY 2009/10 (1/27/10 — 4/12/10) indicated
that Student was making No Progress on either of his math goals, but was Progressing
towards all four of his reading goals and all three of his written expression goals.
However, Student’s IEP Progress Report for Period 3 of SY 2010/11 (1/22/ 11 —3/25/11)
indicated that Student was making No Progress on any of his IEP goals

6. Student’s Discipline Report for the first semester of SY 2010/11 states that Student was
suspended for a total of 6 days that semester. Speciﬁcally, Student was suspended from
9/30/10 to 10/4/10 for leaving school without perm1ss1on and Student was suspended
from 11/18/10 to 11/22/10 for “any other Tier 3 behavior. 8

7. Student’s June 22, 2011 DCPS Transcript indicates that Student has earned 13.5 credits
toward graduation and has received the following grades during the past four school
years: one D and seven Fs for SY 2007/08; one B+, one C+, one C, one C-, three Ds, and
three Fs for SY 2008/09; one C, seven Ds, and three Fs for SY 2009/10; and nine Fs for
SY 2010/11. According to the transcript, as of June 22, 2011, Student ranked 245 out of
the 245 members of his class.’

8. Student feels that his teachers helped him more and were willing to explain things to him
during SY 2009/10 when he was in 10™ grade, but during SY 2010/11 when he was in the
11™ grade the teachers were no longer willing to fully explain things to him. He would
so he did not understand. "

9. During SY 2009/10, Parent called the Special Education Coordinator (“SEC”) at
Student’s current school and asked the SEC to get Student extra help with his school

work“and counseling services; however, Parent never heard anything back from the
SEC.

°. Respondent’s Exhibit 1; Petitioner’s Exhibit 12.
§ Petitioner’s Exhibits 13-14.

7 Respondent’s Exhibit 3; Petitioner’s Exhibit 18.
$Petitioner’s Exhibit 16.

? Respondent’s Exhibit 5.

19 Testimony of Student.

! Testimony of Parent.





10. Student’s June 22, 2011 DCPS Attendance Summary for SY 2010/11 indicates that
Student was present for only 52.5 of the 182 days of instruction.'?

11. Student acknowledges that his attendance was not very good during SY 2010/11. Student
had a son in March 2010, near the end of SY 2009/10, which negatively affected his
attendance at the end of SY 2009/10 and throughout all of SY 2010/11. Student’s son
has asthma. So during SY 2010/11, Student missed school 2 to 3 times per week due to
issues with his son, such as taking his son to the hospital. Once, Student went to the
office at school and said that he needed to leave to school to take his son to the doctor.
When the school officials told Student he could not leave, Student set a locker on fire so
that he could leave. In fact, everyone had to leave after the fire.

Then, in November 2010, Parent suffered a stroke and Student began visiting her
in the hospital and helping to take care of her once she returned home, which resulted in
an even worse attendance record."

12. DCPS’s December 2010 Notes Report for Student reveals that one or more teachers from
Student’s current DCPS high school repeatedly called Student’s home during the 1%
semester of SY 2010/11 to discuss Student’s excessive truancy. On September 21, 2010,
a teacher spoke with Parent, whose speech was badly slurred, and who stated that she had
just suffered a stroke. On September 23, 2010, Student’s teacher advised Parent by
phone that Student had not been attending period 1 regularly and Parent expressed
surprise. On October 1, 2010, a teacher noted that Student still had not reported to class
despi1t4e repeated phone calls home, so the teacher left a message for Parent with Student’s
aunt.

13. In early 2011, the attendance officer at Student’s current school referred Student to the
District of Columbia Superior Court for truancy. Hence, Student has had a probation
officer since March 22, 2011. Student must report in to his probation officer weekly,
meet with the probation officer once per week, meet curfew and attend school. Although
Student has been generally compliant, he has not complied with the requirements of
refraining illegal drug use and attending school regularly. The probation officer does not
know why Student is not going to school, but Student seems stressed with respect to the
physical care of his mother and the care of his son. Moreover, the probation officer is of
the opinion, based on her interactions with Student, that Student has limited
comprehension/low intelligence.

14. On April 18, 2011, the report of Student’s court-ordered psychoeducational evaluation
was issued. The background information section of the report states that Student came to
the court’s attention as a result of being charged with Person in Need of Supervision-
Truancy and that Student has been having attendance issues since SY 2007/08. The
report indicates that Student had 54 unexcused absences during SY 2007/08, 45 excused
absences (sic) during SY 2008/09, 53 unexcused absences during SY 2009/10, and 31

12 Respondent’s Exhibit 4.

13 Testimony of Student.

" Petitioner’s Exhibit 15.

'3 Testimony of Probation Officer.





unexcused absences between September and December of SY 2010/11. Student reported
to the evaluator that he does not attend school regularly because he has to take care of his
mother, who recently suffered a massive stroke in November 2010, and because his son is
often sick. Student’s performance on the assessments administered revealed that he has a
Full Scale IQ score of 71, which is in the Borderline range, and that he is functioning at
the following grade equivalencies (“GE”): Total Achievement — 4.1 GE; Broad Reading
— 3.8 GE; Broad Mathematics — 4.6 GE; Broad Written Language — 4.0 GE.
Personality/emotional testing revealed, inter alia, that Student has difficulties coping with
losses, troubled relationships, and academic issues. With respect to academics, Student
has had academic problems since elementary school and feels as if teachers do not
provide him with adequate assistance to succeed. Hence, Student avoids attending
school, and when he does attend, he does not participate and will lay his head on the
desk. Ultimately, the evaluator rendered the following diagnoses, among others: Mood
Disorder NOS, Reading Disorder, Mathematics Disorder, Disorder of Written
Expression, and Borderline Intellectual Functioning.'®

15. On April 22, 2011, a clinical psychologist issued an Addendum to Student’s April 18,
2011 court-ordered psychoeducational evaluation. The Addendum stated that more
specific recommendations regarding Student’s educational planning had been requested,
and the psychologist proceeded to make the following recommendations, among others:
a school placement with a significantly reduced teacher/pupil ratio, an updated [EP with
markedly increased hours of special education intervention, in-school counseling, and a
tutor to help with make-up work at home."’

16. The clinical psychologist who issued the Addendum to Student’s April 18, 2011
psychological evaluation noted that at the time Student’s March 2010 and March 2011
IEPs were developed, Student’s baseline data reflected that he was performing at a 3" 0
4™ grade level, which was approximately 6-7 years below his actual grade levels, and the
psychologist opined that under those circumstances the 7 hours of inclusion services
provided in the IEPs were inappropriate and insufficient to allow Student to make
progress. The psychologist pointed out that Student has made little to no progress since
the 11/13/09 KTEA-II, and the psychologist further opined that Student needs
intervention to address his mood and depression, and a higher quantity of assistance with
his academics to make a change from his current pattern of avoiding and not attending
school. The psychologist is of the opinion that Student’s mood problems became very
pronounced when Student was in 4™ grade and began experiencing significant academic
difficulties. The psychologist further notes that Student began having significant
attendance problems at school during SY 2007/08, even though Parent’s medical
concerns and Student’s new baby were much more recent developments. Hence,
Student’s interpretation that his mother’s medical condition and his new son have
interfered with his ability to go to school does not correlate with the objective data
showing that Student has been missing/avoiding school for 4 years. With respect to the
Addendum recommending markedly increased intervention, a reduced teacher/pupil ratio,
tutoring and in-school counseling for Student, the psychologist opined that Student has

16 petitioner’s Exhibit 9.
17 petitioner’s Exhibit 10.





probably needed these interventions since 4™ grade but has certainly needed them since
2007 when his absences increased dramatically and his mood began to noticeably
deteriorate.'®

17. On May 4, 2011, Petitioner’s counsel forwarded to DCPS a copy of Student’s April 18,
2011 psychoeducational evaluation report and April 22, 2011 addendum with a cover
letter stating that counsel was filing a Complaint with the Student Hearing Office
“contemporaneously with the provision of these evaluations.”"

18. On June 20, 2011, the report from Student’s court-ordered psychiatric evaluation was
issued. The evaluator relied upon the following sources of information to prepare the
report: the evaluator’s interview with Student; the Court Order for the psychiatric
evaluation; and a “Memo to Student Hearing Office” from petitioner’s counsel, which is
most likely the attachment to the Complaint filed in this matter. The evaluator rendered
the following Axis I diagnoses: Major Depressive Disorder; Dysthymic Disorder;
Cannabis Abuse; and Learning Disorder NOS. The evaluator explained that dysthymic
disorder is diagnosed when people suffer from symptoms of chronic low level depression
for at least two years, and that Student’s symptoms for major depressive disorder include
symptoms of depression, guilt, decreased ability to enjoy activities, and feelings of
hopelessness. The evaluator opined that Student’s problems with “school attendance and
repeated suspensions” are the direct result of his mood disorder and emotional
disturbance, and that Student has not been emotionally available to benefit from his
public education because of his untreated psychiatric conditions. The evaluator
recommended, infer alia, a small and highly structured classroom environment for
Student in a program with the ability to address emotional needs which interfere with
Student’s ability to be available for his education.

19. Although Student’s June 20, 2011 psychiatric evaluation was based solely on Petitioner’s
counsel’s “Memo to Student Hearing Office,” an interview with Student and the Court
Order for a psychiatric evaluation, the psychiatrist who conducted the evaluation is of the
opinion that Student’s dysthymic disorder began when Student was approximately 14 to
15 years old, as Student’s symptoms began to appear then. However, the psychiatrist
acknowledged that there is no way to diagnose dysthymic disorder without allowing two
years to lapse. The psychiatrist opined that the dysthymic disorder is at a low level and
was present for several years, which led to the development of Student’s major
depressive disorder and had a direct correlation to Student’s drug use, which the
evaluator characterized as self-medication. The evaluator further opined that Student’s
major depressive disorder started at least 6 months ago, but could have been present
longer although it’s hard to tell when the condition switched from dysthymic disorder to
more severe depressive symptoms. The evaluator had an opportunity to review some of
Student’s school records subsequent to his evaluation of Student and is of the opinion that
the records corroborated the information Student had previously provided during his
interview. The evaluator does not believe that Student can remediate his attendance

'8 Testimony of Child Psychologist.
'* Petitioner’s Exhibit 6.
20 Petitioner’s Exhibit 11.





problems without higher levels of intervention. However, although the evaluator
recommended a full-time IEP for Student at the due process hearing in this case, the
evaluator stated that he could only comment on the social/emotional aspects of a full-time
program and that the tutoring, specialized instruction and related components of the IEP
would have to be developed by other experts.”!

20.On June 20, 2011, Petitioner provided DCPS with a copy of Student’s psychiatric
evaluation.”

21. June 22, 2011 was the five-day disclosure date for this case, and the hearing officer

convened the due process hearing on June 29, 2011.

22. The Notes from the parties’ May 13, 2011 resolution session meeting indicate that DCPS
advised Petitioner that Student has had a significant attendance issue for the past three
years, with the result that he has not been available to receive his IEP services. DCPS
offered to convene a meeting to review Student’s psychoeducational evaluation and
addendum, to conduct a vocational assessment of Student, and to discuss the site location
and compensatory education. However, Petitioner’s counsel was unwilling to accept the
offer because DCPS was not offering the private site location requested in the instant
Complaint.”®

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Appropriateness of the IEPs

The free appropriate public education required by IDEA is tailored to the unique needs of each
child with a disability by means of an IEP. See Board of Education of the Hendrick Hudson
Central School District, Westchester County, et al., v. Rowley et al., 458 U.S. 176, 182 (1982).

In the instant case, Petitioner alleges that Student’s two most recent IEPs are totally
inappropriate because, inter alia, they provide for only 7 hours of specialized instruction in an
inclusion environment when Student was performing significantly below grade level, they do not
provide for behavioral support services although Student was experiencing significant mood
problems, the goals and other aspects of the IEPs did not change over the two-year period even
though Student was struggling and not making sufficient progress, and the transition plans are
vague. :

On the other hand, DCPS maintains that Student’s [EP goals did not change because he did not
master the goals, which is a result of his excessive absences that have led to his academic

?! Testimony of Child and Adolescent Psychiatrist.
22 Petitioner’s Exhibit 8.
 Respondent’s Exhibit 6.






struggles. DCPS also maintains that Petitioner failed to meet its burden of proof in this case
because the bulk of Petitioner’s evidence focused on Student’s current status, based upon very
recent evaluations, and did not address the information available to DCPS at the time the IEPs in
question were developed.

A review of the evidence in this case reveals that Petitioner presented evidence concerning (1)
Student’s March 17, 2010 IEP, which covered the limited portion of SY 2009/10 from March 17,
2010 through the end of the school year in June, Summer 2010, and the portion of SY 2010/11
extending from August 2010 through March 2010, and (2) Student’s March 14, 2011 IEP, which
is relevant only from the limited period from March 14, 2011 through May 4, 2011, when
Petitioner filed the instant Complaint. Hence, although Petitioner alleged claims concerning SY
2009/10 and SY 2010/11, Petitioner failed to present any evidence regarding the IEP in effect for
Student for most of SY 2009/10 -- namely, the approximately 7-month period extending from
August 2009 through March 17, 2010.

With respect to the limited time period covered by Petitioner, the evidence demonstrates that
Student’s IEPs provided him with only 7 hours of specialized instruction in an inclusion
environment and no behavioral support services although he was performing 6 to 7 grades below
grade level, his grades were spiraling down to mostly and/or all Fs, and his attendance was
increasingly poor and reflected a serious truancy problem. Moreover, the transition plan
included in each IEP did not include appropriate baseline data for the transition goals listed.
Based on this evidence, the hearing officer concludes that Petitioner has met its burden of
proving that from the period beginning March 17, 2010 and ending May 4, 2011 DCPS failed to
provide Student with an appropriate IEP. However, for reasons noted above, Petitioner has
failed to meet its burden of proof on this claim with respect to the period extending from August
2009 through March 17, 2010.

Moreover, Petitioner failed to present evidence sufficient to prove exactly what an appropriate
IEP for Student should include. Hence, Petitioner’s psychological evaluator indicated merely
that Student required markedly increased intervention, a reduced teacher/pupil ratio, tutoring and
in-school counseling for Student but failed to specify the frequency and duration of services
required or the goals to be addressed through the provision of the services. Similarly, although
Petitioner’s psychiatric evaluator recommended a full-time IEP for Student, the evaluator
candidly admitted that he lacked the experience and training to speak to the tutoring, specialized
instruction and related components an appropriate IEP for Student would include. The hearing
officer further notes that all of the evaluation data Petitioner relies upon was obtained subsequent
to the development of both of the IEPs at issue, and Petitioner rejected DCPS’s attempt to
convene a meeting to review the new evaluation data and discuss Student’s site location and
compensatory education. Under these circumstances, the hearing officer has determined to order
DCPS to convene an IEP meeting to review Student’s new evaluation data; revise Student’s IEP
to provide for more specialized instruction, a sufficient amount of behavioral support services,
and an appropriate transition plan, as determined by the IEP team; determine an appropriate site
location; and discuss and determine the amount of compensatory education that will compensate
Student for DCPS’s failure to provide him with an appropriate IEP from March 17, 2010 through
May 4, 2010.






2. Appropriateness of the Assigned Location of Services

Under IDEIA, a public agency must provide an appropriate educational placement for each child
with a disability, so that the child’s needs for special education and related services can be met.
See 34 C.F.R. § 300.17; 34 C.F.R. §§ 300.114-300.120.

In the instant case, Petitioner alleged that DCPS failed to provide Student with an appropriate
location of services during SY 2009/10 and SY 2010/11. However, Petitioner presented little, if
any, evidence in support of this claim. At best, Petitioner presented expert opinion testimony
that Student requires a reduced teacher/pupil ratio and a small and highly structured classroom
environment in a program with the ability to address his emotional needs, while Student’s class
at his current DCPS high school consists of 245 students. As noted above in the previous
subsection, however, the expert opinion testimony is based upon very recent evaluation data that
was not available to DCPS at the start of SY 2009/10 and SY 2010/11, and that Petitioner has
failed to allow DCPS an opportunity to review at an IEP team meeting. The hearing officer
further notes that Petitioner failed to present at the due process hearing even a scintilla of
evidence about the types of programs, services and student/teacher ratio the current DCPS high
school is capable of providing. Under these circumstances, the hearing officer concludes that
Petitioner has wholly failed to meet its burden of proof on this claim.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. On or before August 1, 2011, DCPS shall convene an IEP meeting to (i) review Student’s
April 18, 2011 psychoeducational evaluation, April 22, 2011 Addendum to the
pscyhoeducational evaluation, and June 20, 2011 psychiatric evaluation, as well as any
new vocational evaluation data that may be available; (ii) revise Student’s IEP to provide
for an increased and appropriate amount of specialized instruction in a proper setting, a
sufficient amount of behavioral support services, and an appropriate transition plan, as
determined by the IEP team; (iii) determine an appropriate site location for
implementation of the revised IEP; and (iv) discuss and determine the appropriate amount
of compensatory education, which must be more than zero, that will compensate Student
for DCPS’s failure to provide him with an appropriate IEP from March 17, 2010 through
May 4, 2010.

2. All remaining claims and requests for relief in Petitioner’s May 4, 2011 Complaint are
DENIED AND DISMISSED WITH PREJUDICE.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
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District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 U.S.C. §
1415@0).

Date: 7/18/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE

STUDENT, )

By and through PARENTS,’ )
) =
Petitioner, ) Case No. )
v g Bruce Ryan, Hearing Officer
DISTRICT OF COLUMBIA ) .
PUBLIC SCHOOLS, ) Issued: July 7, 2011
)

Respondent. )

R

HEARING OFFICER DETERMINATION

I. INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed April 1, 2011, on behalf of an
eight-year old student (the “Student™) who has been determined to be eligible for special
education and related services as a child with a disability under the IDEA. The Student currently
attends a non-public school for children with learning disabilities (the “Private School”), which
is located in the District of Columbia. Petitioners are the Student’s parents.

Petitioners claim that DCPS has denied the Student a free appropriate public education
(“FAPE”) by: (a) failing to develop an appropriate individualized education program (“IEP”);
and (b) failing to propose an appropriate educational placement for the Student for the 2010-11
school year. Petitioners request that DCPS reimburse the parents for the cost of enrolling the
Student at Private School from August 2010 to June 2011.

DCPS filed a late Response on April 25, 2011, after an unsuccessful resolution meeting.

DCPS responds that it offered the Student a FAPE by developing an IEP reasonably calculated to

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.

R






provide the Student with meaningful educational benefit, and by proposing an appropriate
combination placement of 29.5 hours of services. DCPS also raises the affirmative defense that
Petitioners failed to provide appropriate notice of their intent to privately place the Student and
seek public funding, and have acted unreasonably, pursuant to 34 C.F.R. § 300.148 (c).

A resolution session was held on April 14, 2011, which did not resolve the Complaint,
and the statutory 30-day resolution period ended as of May 1, 2011. A Prehearing Conference
(“PHC”) was held over the course of two days, on May 19 and 23, 2011; the parties filed five-
day disclosures on June 13, 2011; and the Due Process Hearing (“DPH”) was held in three
sessions, on June 20, 23, and 27, 2011. Petitioner’s unopposed motion for continuance was
granted to extend the 45-day HOD timeline to July 7, 2011. Petitioner elected for the hearing to

be closed.

At the DPH, the following Documentary Exhibits were admitted into evidence without
objection: |

Petitioners’ Exhibits: P-1 through P-41.
Respondent’s Exhibits: R-1 through R-3.
In addition, the following witnesses testified on behalf of each party:

Petitioners’ Witnesses: (1) Parents; (2) Educational Advocate;

and (3) Curriculum Specialist, Private School.

Respondent’s Witnesses: (1) Social Worker; (2) Speech-
Language Pathologist (“SLP”); (3) School Psychologist; (4)
Special Education Coordinator (“SEC”); and (5) Principal.

Following the hearing, both parties submitted written closing statements.






II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 7, 2011.

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioners resulted in

the following issues being presented for determination at hearing:

(1)  Inappropriate IEP. — Did DCPS deny the Student a FAPE by failing to
develop an appropriate IEP (i.e., one that is reasonably calculated to
provide meaningful educational benefit) on or about November 17, 2010,
based on the hours of services and the setting in which the services were to
be provided? Petitioner’s counsel stipulated at the PHC that there was no
allegation that any IEP goals are inappropriate.

(2)  Inappropriate Placement. — Did DCPS deny the Student a FAPE by
failing to propose an appropriate placement for the Student for 2010- 11
SY?

(3)  Parental Private Placement. — Is Private School a proper placement for
the Student?

Petitioners request that DCPS reimburse them for the cost of enrolling the Student at
Private School from August 2010 to June 2011. Petitioners are not requesting prospective
placement at Private School, but the parties stipulated at the PHC that if reimbursement is

granted, then this would be the Student’s current educational placement for stay-put purposes.

IV. FINDINGS OF FACT

1. The Student is an year old student who has been determined to be eligible for
special education and related services under the IDEA as a child with a disability. Her
primary disability is Specific Learning Disability (“SLD”). P-28; P-33. She lives in the
District of Columbia with Petitioners. Parent Test.; P-1.

2. For the 2009-10 school year, the Student attended a non-public school located in
suburban Maryland (“Former School”), which is not a special education school but is taught

by teachers with experience in teaching children with learning disabilities. P-20.






3. In November 2009, an independent psycho-educational evaluation of the Student was
conducted at the request of her parents. P-2. The evaluation found, inter alia, that the
Student was functionihg in the Low Average to Average range of intelligence and that her
academic skills were also within the same range, “indicating that she [was] functioning to
her potential in the classroom with the very good supports she [was] receiving at the
[Former] School.” Id,, p. 10. The Student was, however, diagnosed with a learning
disability, NOS, “with weaknesses in language processing and verbal memory impacting
language comprehension, reading comprehension and also affecting processing of math
reasoning and written expression.” Id., p. 11. She had additional weaknesses in visual
processing, as well as Attention Deficit Disorder, primarily inattentive type with related
executive function weaknesses. Id.

4. With respect to recommended educational interventions, the November 2009 evaluation
noted (inter alia) that the Student “benefits from having instruction within smaller groups to
allow opportunity for frequent feedback, verbal cueing, tasks analysis and repetition as well
as supports for attention.” P-2, p. 11; see also id., pp. 10 (“In the classroom, she benefits
from cueing, repetition of questions, repeated review of information, and breaking down
complex tasks.”), 12 (“careful cueing of her attention, support for processing of language,
more active interaction and feedback from the teacher are all likely to be necessary to
support her attention™).

5. In January 2010, the Former School issued a progress report that noted areas of academic
strengths and weaknesses similar to those observed in the November 2009 psycho-
educational evaluation. See P-3.

6. Between February and April, 2010, the Student received additional evaluations covering
her psychiatric/medication, speech/language, and occupational therapy needs. See P-4, P-5;
P-6.

7. On or about June 16, 2010, the Student’s mother submitted a student referral for special
education services to the DCPS Private-Religious Office (“PRO”). P-9. The referral package
included a detailed report from Former School regarding the Student’s performance and
reasons for referral. Id, pp. 9-13.

8. On or about July 13, 2010, Petitioners registered the Student as a non-attending student.
See P-12. That same date, the Student’s father wrote to the SEC at their neighborhood






DCPS elementary school (“E.S.”), requesting that the multi-disciplinary team (“MDT”)
meet to evaluate the Student for special education services. P-10. Enclosed with the letter
were the Student’s prior evaluations and educational records, including the January 2010
mid-year progress report from Former School. Jd.

9. The Student began attending Private School in August 2010. P-1, p. 6; Parent Test.

10. On or about August 18, 2010, the SEC scheduled an MDT meeting for 09/21/2010 and
requested an opportunity to observe the Student in her current educational setting. P-13.
The SEC noted that “neither I nor anyone else on the MDT has had an opportunity to
meet or observe [Student].” Id. Petitioners consented to such observations (P-14; P-15),
but due to restrictions imposed by Private School, only the DCPS School Psychologist
was able to observe the Student. SEC Test.

1. On or about August 20, 2010, the SEC informed Petitioners that the DCPS members of
the MDT had reviewed the evaluations submitted and agreed with the conclusions and
recommendations therein. P-19. Thus, she stated that “we can assume that eligibility
will be confirmed at the September 21 meeting,” and that DCPS would be prepared to
proceed with developing an IEP if eligibility were confirmed. Id.

12. On September 21, 2010, DCPS convened a meeting of the Student’s MDT for the
purpose of completing eligibility review. P-20. A draft IEP was prepared (P-21), but
Petitioners attorney asked that the meeting be deferred to allow Former School to
participate, and DCPS agreed to that request, Id. The MDT agreed that updated
academic scores were also needed. Id.; P-23,; SEC Test. The next meeting was scheduled
for November 1.

13. On or about October 14, 2010, the SEC wrote Petitioners to follow up on the ﬁpdated
academic testing from Private School, which was still outstanding. P-23. The next day,
Pvetitioners forwarded the Student’s current Woodcock-Johnson (W-J III) scores along
with a “draft IEP” from Private School. P-24. The “draft IEP” consisted of the written
education plan developed by Private School on or about 10/05/2010. See P-22.

14. On or about October 25, 2010, the SEC sent Petitioners a revised draft of an IEP

including the most recent information from the Private School IEP and W-J III scores.

% The 07/13/2010 letter does not appear to have included the June 2010 end-of-year progress report,
although it was forwarded to DCPS directly by Former School. See DCPS-3.






15.

16.

17.

P-25. The SEC noted missing baseline information on current performance. Id. The
DCPS School Psychologist also issued her report reviewing the independent educational
evaluation and her own observation of Student at Private School on 09/14/2010. P-26.
On or about October 29, 2010, Petitioners provided DCPS with a copy of the current
Private School “IEP” approved by the parents and the school’s instructional staff. P-27.
On November 1, 2010, DCPS reconvened a meeting of the Student’s MDT to review all
independent assessments and determine if the Student meets eligibility criteria for
special education as specified by the IDEA. P-30. The MDT decided that the Student
was eligible as a student with learning disabilities, “with primary impact in math and
secondary impact in reading comprehension, written language, [and] speech/language.”
Id, p. 1. See also P-28 (11/01/2010 Prior Written Notice — Identification); P-29
(11/01/2010 Final Eligibility Determination Report). All parties agreed with the
determination of learning disabilities, and Petitioners agreed to accept services and to
move ahead with an IEP. P-30, p. 1. Petitioners’ attorney then asked to reconvene the
meeting on 11/17/2010 to develop the IEP “due to the fact that current educational staff
is not available from [Private] School.” Id.

On November 17, 2010, DCPS reconvened a meeting of the Student’s MDT to develop
the IEP for the Student. P-34. The IEP developed at the 11/17/2010 meeting provided
for the following special education and related services: (a) 10 hours per week of
specialized instruction in Reading, Math, and Written Expression in a “General
Education” setting; (b) 10 hours per week of specialized instruction in Reading, Math,
and Written Expression in an “Outside General Education” setting; (c) 30 minutes per
week of speech/language services in a General Education setting; (d) 60 minutes per
week of speech/language services in an Outside General Education setting; (¢) 30
minutes per week of behavioral support services in a General Education setting; and (f)
60 minutes per week of OT services in an Outside General Education setting. P-33, p.13.
In addition, the IEP provides for Consultation Services of (g) 30 minutes per week of
speech-language pathology and (h) six hours per day of behavioral support services,
through the support of a full-time dedicated aide. Id., pp. 15, 20. There was mutual
agreement on all the IEP goals, which were adapted from the “IEP” document submitted
by Private School. P-34.






18. Also on 11/17/2010, DCPS issued a Prior Written Notice (“PWN?”) offering and
proposing placement at E.S., which was the Student’s neighborhood school. P-32. The
PWN states that “DCPS rejects the parent request for a full-time special education
separate school setting” as inconsistent with the Least Restrictive Environment (“LRE”)
requirements of the IDEA. Id.

19. Petitioners objected to the IEP service hours and setting as well as the proposed
placement. The 11/17/2010 MDT meeting notes indicate that Petitioners’ attorney

‘believed that the Student “requires a full time placement because her executive
functioning and emotional needs are pervasive and impact her through the day.” P-34.
However, the SEC replied that “those needs can be met in a less restrictive
environment.” Id. She stated that “small group instruction can be provided in classroom
setting in a variety of ways including dedicated aide who can provide instruction
individually and to small 2 or 3 numbers of children.” Id. The SEC summarized that
“DCPS offers placement in least restrictive setting of [Student’s] neighborhood
school...with inclusions support, pullout for reading/writing/math, and the services of a
dedicated aide to maximize the availability of small group instruction.” Id. See also P-32

20. Petitioners decided not to enroll the Student at E.S. to receive the IEP services, and filed
this due process complaint instead.

21. Based on the Student’s unique needs that result from her disabilities, the 11/17/2010 IEP
is reasonably calculated to provide meaningful educational benefit to the Student; and

the proposed placement at E.S. is an appropriate educational placement for the Student.
V. DISCUSSION AND CONCLUSIONS OF LAW
A. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to develop an appropriate IEP or propose an
appropriate placement. Based solely upon the evidence presented at the due process hearing, an
impartial hearing officer must determine whether the party seeking relief presented sufficient

evidence to prevail. See DCMR 5-E3030.3. The recognized standard is preponderance of the






evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw
v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415(@i)(2)(C)(iii).

B. Issues/Alleged Denials of FAPE

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under

public supervision and direction, and without charge; meet the standards of the

SEA...include an appropriate preschool, elementary school, or secondary school

education in the State involved; and are provided in conformity with the

individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.

As noted, Petitioners claim that DCPS denied the Student a FAPE by: (1) failing to
develop an appropriate IEP on or about November 17, 2010, based on the hours of services and
the setting in which the services were to be provided; and (2) failing to propose an appropriate
educational placement for the Student for the 2010-11 school year. For the reasons discussed
below, the Hearing Officer concludes that Petitioners have failed to meet their burden of proof

on these claims.
Applicable Law

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). To be sufficient to provide
FAPE under the IDEA, an “IEP must be ‘reasonably calculated’ to confer educational benefits
on the child, but it need not ‘maximize the potential of each handicapped child commensurate
with the opportunity presented non-handicapped children.” Anderson v. District of Columbia,
109 LRP 18615 (D.D.C. 2009), slip op. at 6, quoting Board of Education v. Rowley, 458 U.S.
176,200,207 (1982). 3 The IDEA requires an IEP to confer a “meaningful educational benefit”
gauged in relation to the potential of the child at issue. Deal v. Hamilton County, 392 F.3d at 862
(citing T'R. ex rel. N.R. v. Kingwood Township Bd. of Educ., 205 F.3d 572, 578 (3d Cir. 2000);
Ridgewood Bd. of Educ. v. N.E., 172 F.3d 238, 247 (3d Cir. 1999)). The determination of






“meaningful benefit” requires “a student-by-student analysis that carefully considers the
student's individual abilities.” Ridgewood, 172 F.3d at 248. At a minimum, an IEP “must
provide personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction.” Board of Educ. v. Rowley, 458 U.S. at 204; Branham v.
District of Columbia, 427 F.3d 7, 9 (D.C. Cir. 2005).

The issue of whether an IEP is appropriate under the foregoing standards is a question of
fact for determination by a hearing officer. See, e.g., S.H. v. State-Operated School Dist. of
Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately, the question ...is whether or not [the]
defects in the ...]IEP are so significant that [DCPS] failed to offer [the Student] a FAPE.” N.S. v.
District of Columbia, 709 F. Supp. 2d 57 (D.D.C. 2010), slip op. at 20.

In determining the educational placement of a child with a disability, DCPS must place a
student with a disability in “an appropriate special education school or program” in accordance
with the IDEA. D.C. Code 38-2561.02. See also Branham v. District of Columbia, 427 F. 3d 7,
12 (D.C. Cir. 2005) (affirming “placement based on match between a student’s needs and the
services offered at a particular school”); T.T. v. District of Columbia, 48 IDELR 127 (D.D.C.
2007) (“Once developed, the IEP is then implemented through an appropriate placement in an
educational setting suited to the student’s needs”). Among other things, DCPS must ensure
(inter alia) that the placement decision is “based on the child’s IEP,” and that it is in conformity
with LRE provisions. 34 C.F.R. § 300.116. * “If no suitable public school is available, the
District must pay the costs of sending the child to an appropriate private school.” Jenkins v.
Squillacote, 935 F. 2d 303, 305 (D.C. Cir. 1991).

Analysis
In this case, the November 17, 2010 IEP provides extensive special education and related
services in a combination setting that appears to reflect reasonable judgments by the educational

professionals and other members of the Student’s IEP team as to how to serve her unique

3 See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. «).

* See, e.g., Deal v. Hamilton County, 392 F.3d 840, 859 (6™ Cir. 2004) (“placement may only be
considered to have been based on the child’s IEP when the individual characteristics, including demonstrated
response to particular types of educational programs, are taken into account.” ); Polk v. Central Susquehanna
Intermediate Unit, 16, 853 F. 2d at 177-178.






educational needs in the least restrictive environment, based on the information available to the
team as of that date. DCPS has also offered an educational placement that can implement the
IEP and is otherwise appropriate to meet the Student’s demonstrated needs. As such, this
program and placement are reasonably calculated to provide meaningful educational benefit. No
more is required of DCPS under the IDEA.

Petitioners advance a number of legal and factual arguments, but none of them serve to
carry their burden of proof on the above claims. First, citing N.G. v. District of Columbia, 556 F.
Supp. 2d 11, 35 (D.D.C. 2008), Petitioners argue that the “evidence of progress at [Former
School] or [Private School] strongly suggests that [Student] requires self-contained special
education.” Parents’ Closing Argument, p. 4. However, N.G. concerned the question whether
DCPS had improperly limited the scope of its eligibility determination by examining only the
student’s performance in small, highly structured private schools to determine that her
disabilities did not adversely impact her educational performance. Here, there is no dispute that
the Student’s disabilities adversely impact her education such that she qualifies for special
education services; the question is simply what type of program is reasonably necessary to meet
her unique needs. For IDEA purposes, a public school program that incorporates sufficient
support mechanisms and services designed to meet the Student’s special education needs may
well be an adequate (and less restrictive) alternative to the separate private school environment in
which she also performs well,

Second, Petitioner asserts that “DCPS failed in its obligation to review information on
[Student]” because several DCPS witnesses (excluding the SEC) testified that they had not read
all of the detailed, handwritten comments from the Former School instructional staff (see P-9),
along with other documentation and information provided by Petitioners in their referral
package. Parents’ Closing Argument, pp. 5-6. Petitioners argue that this violates both State and
federal regulations. Id., p. 6. However, the Complaint never alleged such procedural errors (see
P-1; Prehearing Order, §6), which ordinarily must be set forth and proved separately consistent
with the first prong of the Rowley doctrine and Lesesne v. District of Columbia, 447 F.3d 828,
834 (D.C. Cir. 2006). See also 34 C.F.R. 300.513 (a) (2). Petitioners may not raise issues at
hearing that were not raised in the due process complaint. See 34 C.F.R. 300.511 (d).

Third, Petitioners argue that “DCPS also failed to consider the recommendations of

professionals,” as reflected in the Student’s various evaluations, in developing the IEP. Parents’
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Closing Argument, p. 7, citing District of Columbia v. Bryant-James, 675 F. Supp. 2d 115
(D.D.C. 2009). However, there is no substance to this argument. The record does not support the
assertion that DCPS “eléct[ed] to unilaterally ignore expert evaluations.” Id. Unlike the situation
in Bryant-James (involving a child with significant auditory processing deficits who required a
strict noise-controlled environment), here DCPS specifically acknowledged and addressed the
benefits of a more structured, “small group” setting to address the executive functioning and
emotional issues raised by Petitioners. See, e.g., Findings, § 19; P-34; SEC Test.

Finally, Petitioners’ most proininent argument seems to be that the dedicated aide
provision in the IEP “makes no sense” because it does nothing to create a more appropriate
educational environment for the Student, and indeed may harm her. Parents’ Closing Argument,
pp- 7-10. Petitioners primarily complain that DCPS never justified the use of a full-time
dedicated aide for a “child who is overly dependent on adult support.” Id,, p. 8 But the evidence
does not support this argument. None of the evaluations submitted to DCPS at the time the IEP
was developed appear to mention this concern about the Student; and Petitioners did not raise
such concern at the IEP team meeting discussing this provision. The first time it seems to surface
at all is in the educational advocate’s program recommendations in March 2011 (P-36, p. 4),
nearly four months after the IEP was developed.

In fact, the dedicated aide provision appears to be appropriately designed to address
significant executive functioning and verbal processing deficits that were well documented in the
Student’s educational records at the time DCPS developed the IEP. > Moreover, the use of a
one-to-one dedicated aide in these circumstances may properly help satisfy the IDEA’s LRE

mandate by enabling the Student to participate in a regular education setting. See, e.g., Student

’ See, e.g., P-33, p. 20 (Justification and Plan for Dedicated Aide: “[Student] has extreme executive
functioning deficits which leave her disorganized and confused for much of the day....She requires an adult to assist
with organizing her environment and teaching/re-teaching information in a small group format.”); P-2, p. 10
(Psycho-educational Evaluation: “In the classroom, she benefits from cueing, repetition of questions, repeated
review of information, and breaking down complex tasks.”); P-3, pp. 2-3, 13-14 (Jan. 2010 Progress Summary:
“Benefits from cueing and repeated/broken-down directions”; “needs cueing and support to participate”; “she
sometimes misses cues in the classroom regarding novel directions, and transitions”; Student “benefits from cues to
‘tune in’ to important information (e.g. directions, questions) and uses visual and verbal cues to recall and follow
directions....She often requires adult support to keep conversational exchanges going and to organize her thoughts
and ideas.”); P-9, pp. 5, 13 (PRO Submission: “needs supports and prompts” and “1 on 1 teacher-student ratio”);
DCPS-3, pp. 2-3, 5, 8 (June 2010 Progress Summary: “Benefits from adult support to stay focused and on topic™;
“Adults consistently try to engage her, redirect her attention and provide support....”; “one-to-one teacher support”
as a reading comprehension strategy; “She works best in small groups and benefits from sitting next to a teacher
who can help her maintain her focus and reassure her about interfering concerns.”).

11






With a Disability, 110 LRP 7507 (SEA Va. 10/21/2009) (aide needed to redirect student so that
he could benefit from a general education classroom; self-contained special class without
dedicated aide would have been unnecessarily restrictive); 634 C.F.R.300.114 (a) (2) (LEA
required to ensure “to the maximum éxtent appropriate” that children with disabilities are
educated with nondisabled children, and that special classes and separate schooling occur “only
if the nature or severity of the disability is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily”). Thus, DCPS appears to
have acted appropriately in this instance in deciding that such service not only would respond to
the Student’s demonstrated educational needs, but also could help maintain the Student in a less
restrictive environment.

“The IEP does not have to be drafted perfectly.” O.O. v. District of Columbia, 573 F.
supp. 2d 41, 51 IDELR 9 (D.D.C. 2008), slip op. at 13-14, citing Rowley, 458 U.S. at 200. “It
must only be reasonably calculated to provide some benefit to the child.” Id. The Hearing
Officer concludes that Petitioners have not proved by a preponderance of the evidence that the
November 17, 2010 IEP fails this test.

C. Requested Relief

The IDEA provides that “a court or a hearing officer may require the agency to reimburse
the parents for the cost of [private school] enrollment if the court or hearing officer finds [1] that
the agency had not made FAPE available to the child in a timely manner prior to that enrollment
and [2] that the private placement is appropriate.” 34 C.F.R. § 300.148 (c). See Florence County
Sch. Dist. Four v. Carter, 510 U.S. 7, 12-13 (1993); School Comm. of Burlington v. Department
of Educ., 471 U.S. 359, 369-70 (1985); Roark v. District of Columbia, 460 F. Supp. 2d 32
(D.D.C. 2006). Moreover, “equitable considerations are relevant in fashioning relief,”
Burlington, 471 U.S. at 374, and courts and hearing officers have “broad discretion” in the
matter. Id. at 369.

.Because the Hearing Officer has concluded that DCPS did make FAPE available to the
Student in a timely manner, as of November 17, 2010, the first prong of the Carter/Burlington

¢ This case seems more on point than the Kingsport City School System case cited by Petitioners, where use
of a dedicated aide effectively frustrated accomplishment of the BIP. See Kingsport City School System v. J.R., 51
IDELR 77 (E.D. Tenn. 2008).
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test is not satisfied, and there is no basis for awarding any reimbursement. “Parents who choose
unilaterally to place their disabled child in a private school without the agreement of the school
district do so at their own risk.” Roark v. District of Columbia, 460 F. Supp. 2d 32,45 (D.D.C.
2006). As the U.S. District Court for the District of Columbia has explained:

“It is irrelevant that [Private School] may be better suited to serve [Student] than

[DCPS school]. The IDEA ‘does not necessarily guarantee the child [with a

disability] the best available education.” Nor does it guarantee that the child will

receive the education that the parent thinks is best. If the parent prefers a private

institution to an appropriate placement determined by MDT, then she is free to

pay for it at her own expense. DCPS is not required to reimburse a plaintiff for

private school tuition if, as is the case here, a FAPE was made available but the
plaintiff rejected it.”

0.0. v. District of Columbia, 573 F. Supp. 2d 41, 51 IDELR 9 (D.D.C. 2008) (citations
omitted), slip op. at 17.

VI. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioners’ requests for relief in their Due Process Complaint filed April 1, 2011
are hereby DENIED;

2. The Complaint is DISMISSED, With Prejudice; and

3. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —_
A N )
JA D).
Dated: July 7, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of Date Issued: July 9, 2011
[Student],!
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
v
District of Columbia Public Schools (DCPS),
Respondent.
HEARING OFFICER DETERMINATION w7

(o]
I. BACKGROUND

The complaint in this matter was filed by the Petitioner on May 16, 2011. The Petitioner is
represented by Roberta Gambale, Esq., and the Respondent is represented by Tanya Chor, Esq.

A response was filed on June 3, 2011. A prehearing conference was held on June 3, 2011,
and a prehearing order issued on that date. The resolution meeting was held on June 6, 2011, and
no agreements were reached.

The hearing was convened and held on July 8, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The due date for the hearing officer determination (HOD) is July 30, 2011.

This HOD is issued on July 9, 2011.

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






II. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
- Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL. ISSUE, RELIEF SOUGHT, AND DETERMINATION
The issue to be determined by the IHO is:

Whether the Respondent failed to timely respond or conduct an initial evaluation of the
Student requested by the Petitioner on or about January 13, 2011?

The substantive requested relief at the time of hearing included:

An independently provided comprehensive psychological assessment, a vision and
hearing screening, and a speech and language assessment.

Based on the findings of fact and conclusions herein, this IHO has determined that the
Respondent did not fail to respond to or conduct an initial evaluation of the Student. No request
for an initial evaluation was sent on January 13, 2011, and the request made on May 9, 2011, was

not sent to the Student’s home school pursuant to DCMR § 3004.1.

IV. EVIDENCE
Four witnesses testified at the hearing, two for the Petitioner and two for the Respondent.
The witnesses for the Petitioner were:
1) The Petitioner (P)

2) Lauren Manago, Paralegal, (L.M.)

The witnesses for the Respondent were:






1

2)

Special Education Coordinator,

Registrar,

Eight documents were disclosed by the Petitioner and all were admitted into evidence. The

Petitioner’s exhibits are;

Document

Letter from Manago to Ransome (Request for Initial

Letter from Gambale to Ransome (Request for
Access to Student’s Records)

- Letter from Gambale to Ransome (Request for

transfer assistance)

[Four fax confirmations for January 13,2011 and
four fax cover sheets without confirmations]
Parental/Guardian Consent to Evaluate

General Authorization For Information

Request for Evaluation (with fax cover and

Ex. No. _Date
P1 January 13, 2011
Evaluation)
P2 January 13, 2011
P3 January 13. 2011
P4 January 13, 2011
P5 January 10, 2011
Pé6 January 10, 2011
P7 May 9, 2011
confirmation)
P8 June 29, 2011

[Email chain ending from Gambale to Johnson]

Three documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

Resolution Session Meeting Notes
[Email from Gambale to Chor with four January 13,
2011 fax confirmations]

Ex.No. Date Document
R1 June 7, 2011

R2 June 7, 2011

R3 June 29, 2011

[Email from Johnson to Gambale]

V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:






1. Inthe beginning of January, 2011, the Student was attending The
Student had been involved in an altercation at school prior to the winter break and the
Petitioner, Student’s Mother, requested a “safety transfer” after school began in January.’
The Student’s transfer was complicated and was effectuated by the end of January.*

2. The Student had been having academic difficulties prior to the Petitioner’s attempt to change
her school and so she sought, through her lawyer’s office, to obtain an initial evaluation of
the Student.® A letter was written by a paralegal in the lawyer’s office, dated January 13,
2011, requesting a comprehensive psychological assessment, a functional behavioral
assessment, and a speech and language assessment, among other things.®

3. The request for an initial evaluation was never sent to the Respondent.” Three different letters
had been drafted on behalf of the Petitioner including the request for an evaluation (one
page), a request for access to the Student’s records (two pages), and a letter seeking
assistance with the transfer of the Student (one page).® The paralegal only attempted to fax
the three letters to the Respondent and did not mail or have them hand-delivered.” On
January 13, 2011, two faxes were sent to the Student’s school,

Both faxes contained four pages, including the cover sheet, and both faxes included only the

request for access to education records and the signed authorization."’

2 Testimony (T) of P.

*TofP.

*TofP.

*TofP,P1.

*P1,TofLM.

"TofDJ., Tof M.H,, P 4.

PL,P2,P3.

’Tof LM.

P4, Tof LM, Tof DJ.

"Tof LM, T ofDJ,P1,P2,P4,P6,P7 (Close examination of the documents, including the fax confirmations,
in conjunction with the testimony of L.M. and D.J, show that it is more probable that D.J. is correct that the same
documents were faxed to the school twice as she testified. Had L.M. sent two batches of different documents as she
testified (the request for evaluation and the request for records) the number of pages in the fax confirmations would
have been different because the request for evaluation was only one page and the corresponding consent for was one
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4. The paralegal sent to the letter from the attorney requesting
assistance with the transfer of the Student on January 13, 2011, not the request for evaluation
or consent form."?

5. The paralegal sent to the District Office of Special Education the letter from the attorney
requesting assistance with the transfer of the Student on January 13, 2011, not the request for
evaluation or consent form."

6. No follow up to the purported request for initial evaluation was made until another letter was
sent to . on May 9, 2011." However, the Student was not attending

and her home school is

7. The Respondent has offefed to conduct an initial evaluation of the Student and has requested

the Petitioner to enroll the Student in school.'® The Student stopped attending school and was

dropped from the roles in March.'’

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing

Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

page, and with the fax cover would have totaled three pages. This is not shown in the confirmations which, sent
three hours apart, both show four pages were sent — the same number as the two page request for records, one page
authorization, and fax cover, as testified to by D.J.)

2 Tof MH,P3,P4. (The letter, P 3, indicates it is copied to Winston and the fax cover indicates it accompanies
“Attorney Letter to Johnson John Hayden Middle School” and consists of a total of two pages including the fax
cover. L.M. testified she did not send these but rather sent the request for evaluation with the consent form, a
different set of documents and a total of four pages with the fax cover. This testimony is not believable given the
documentary evidence and the testimony of M.H.)

P 3, P 4. (Likewise as in finding #4, the letter indicates it is copied to DCPS Office of Special Education and the
fax cover indicates it accompanies “Attorney Letter to Johnson John Hayden Middle School” and consists of a total
of two pages including the fax cover. L.M. testified she did not send these but rather sent the request for evaluation
with the consent form, a different set of documents and a total of four pages with the fax cover. Again, even without
testimony from someone at OSE, L.M.’s testimony is suspect at best.)

“TofLM,P6.

> T of P, Tof L.M., P 1 (indicating Student’s address).

“Pg§,R3.

"Tof MH.






1. Federal regulations at 34 C.F.R. § 300.301(b) provides:

Consistent with the consent requirements in § 300.300, either a parent of a child or a public
agency may initiate a request for an initial evaluation to determine if the child is a child with a
disability.

2. District of Columbia law, at DC ST § 38-2561.02(a) implements this provision, in part, as

follows:
DCPS shall assess or evaluate a student who may have a disability and who may require special
education services within 120 days from the date that the student was referred for an evaluation or
assessment.

Furthermore:

If the child to be referred attends a D.C. public school or is enrolling in a D.C. public school at the
time this referral is made, this referral shall be submitted by his or her parent to the building
principal of his or her home school, on a form to be supplied to the parent by the home school at
the time of the parent's request.

D.C. Mun. Regs. tit. 5, § 3004.1(c).

3. Prior to the filing of the due process complaint initiating this case, the Petitioner never made
a request or referral for a special education evaluation. Due to probable error and a lack of
follow-up, the Petitioner’s lawyer failed to ensure the intended request for an evaluation was
made in January. When the Petitioner’s lawyer finally did act four months later, in May, she
failed to follow the law and send the request for an evaluation to the Student’s home school.
It is unclear why neither the Petitioner nor her lawyer did not follow up the attempted request
in January when they were not contacted within a reasonable time following the attempted
request on January 13, 2011. In fact, rather than inquire about the status of the request, the
Petitioner’s involvement took a drastic turn the opposite direction and she failed to even
ensure the Student was in school. Once the complaint was filed with the District

Administration, the Respondent was on notice of the request for an evaluation and has since






offered to evaluate the S,tudent.18 The Respondent has also advised the Petitioner to enroll the
Student so that the process can begin. The Petitioner will have to complete the enrollment
process. The Respondent has 120 days from the date of referral, May 16, 2011 (the date the
due process complaint was filed with the Respondent notifying them that the Petitioner
wanted the Student evaluated), which is September 13, 2011, to complete the initial
evaluation.'® If the Petitioner fails to cooperate in timely completing the enrollment process,
this may affect any subsequent determination about timeliness of the initial evaluation of the

Student.

VII. DECISON
The Respondent prevails because the Petitioner never made a proper request to evaluate the
Student and the Respondent was not on notice of the request to evaluate until the filing of the due

process complaint.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that the

complaint in this matter is dismissed with prejudice. The Respondent is cautioned to comply

'® It is noted for the benefit of the general public and the State advisory panel that prudent public policy would
dictate that a referral or request for an initial evaluation arriving at an incorrect school building be promptly
forwarded to the proper administrative office for the local education agency and not ignored. This is not the law in
the District of Columbia at this time. See, D.C. Mun. Regs. tit. 5, § 3004.1.

' The Respondent argued at hearing that referral and consent are synonymous. It is unclear what the basis for this
argument is given the plain language of the law at 34 C.F.R. § 300.300 and D.C. Mun. Regs. tit. 5 § 3026
concerning consent, the use of the word “request” as opposed to “consent” under 34 C.F.R. § 300.301, and the use
of the terms “referred” and “referral” under D.C. law at DC ST § 38-2561.02(a) and D.C. Mun. Regs. tit. 5, §
3004.1. Furthermore, since individuals other than a parent may refer or request a child be evaluated, and only a
person meeting the definition of a “parent” under the IDEA can provide consent, the argument that the words are
synonymous is without merit. The distinction is important to note due to the timelines set by D.C. law for the
completion of initial evaluations. The deadline is based on the date of the referral, not the date of consent. Based on
the Respondent’s arguments, it must also be noted that if efforts to obtain consent are made and it is not provided,

the local education agency may, but is not required to, utilize due process procedures. See, 34 C.F.R. §
300.300(a)(3).






with due process requirements pursuant to 34 C.F.R. § 300.503 as it partakes to effectuate the
initial evaluation of the Student. The Petitioner is cautioned to comply with enrollment

procedures as directed by the Respondent and to ensure the Student returns to school.

IT IS SO ORDERED.

S

Date: July 9, 2011

Independent Hearing Officer






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (‘IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened June 15, 2011, at the OSSE Student Hearing Office 810 First Street, NE,
Washington, D.C. 20003, in Hearing Room 2009.

BACKGROUND:

Student or “the student” is age in grade and has been determined eligible as a
child with a disability under IDEA in need of special education and related services with a
disability classification of Autism Spectrum Disorder (“Autism”). The student is enrolled at a
DCPS school hereinafter referred to as “School A.” She has been enrolled at School A since the
start of the 2009-2010 school year. The student’s disability classification was recently changed
to Autism and had previously been Mental Retardation (“MR”). Prior to the student’s
enrollment at School A, for a number of years, the student attended a full time special education
program in another DCPS school, hereinafter referred to as “School B.”

Petitioner asserts DCPS denied the student a free and appropriate public education (“FAPE”).
Specifically, Petitioner asserts DCPS was aware of the student’s Autism during the 2009-2010
school year and the student’s classification, programming and educational placement should
have be reconsidered and modified but DCPS did not do so during the student’s individualized
educational program (“IEP”) meetings in school year 2009-2010 and school year 2010-2011.

Petitioner secks as relief for the alleged denials of FAPE the student’s DCPS funded placement
student at Ivymount School, a private full time special education program for the 2011-2012
school year and transportation services and that DCPS fund a compensatory education program.2

DCPS maintains the student’s IEP was reasonably calculated to provide educational benefit at
the time it was developed and the IEP, least restrictive environment (“LRE”) and placement and
location of services, School A, are all appropriate.

On April 18, 2011, Petitioner filed the due process complaint. A resolution meeting was held on
May 4, 2011. The parties did not resolve the complaint. On May 11, 2011, this Hearing Officer
conducted a pre-hearing conference. This Hearing Officer issued a pre-hearing order on May 16,
2011, stating the issues to be adjudicated, the relief Petitioner is seeking and Respondent’s
position with regard to the complaint and/or defenses.

2 As compensatory education Petitioner seeks the following services: 75 hours of independent tutoring, 100 hours of
independent mentoring, and 2 weeks of summer camp at one of two proposed area locations of camp Aristotle at the
Auburn School for a cost not to exceed






ISSUES: 3

The issues adjudicated are:

(1): Did DCPS deny the student a FAPE by failing to provide an appropriate placement during
the 2009-2010 and 2010-2011 school years.4

(2): Did DCPS deny the student a FAPE by failing, in May of 2010, to tailor her IEP to her
Autism?

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-27 and DCPS Exhibit 1-7)¢ that were admitted
into the record and are listed in Appendix A. Witnesses are listed in Appendix B.

FINDINGS OF FACT:7

1. The student is age in grade and has been determined eligible as a child
with a disability under IDEA in need of special education and related services with a
disability classification of Autism. The student has been enrolled at DCPS School A
since the start of the 2009-2010 school year. (Parent’s testimony)

3 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the revised pre-hearing
order dated April 4, 2011, are the issue(s) to be adjudicated. Petitioner withdrew, prior to the hearing, the alleged
claim(s) regarding physical therapy services.

4 Petitioner alleges by October of 2009, DCPS was already aware that her placement was inappropriate based on the
severity of her disability. Several disciplinary records from October and November of 2009 allegedly showed the
student was not willing to go into and out of the classroom, and that it took more than one teacher working with her
to get her to comply with even basic instructions

5 Petitioner’s alleges the student’s IEP is inappropriate and incomplete, and has been since the May 2010 IEP
meeting because it was not altered to take into account the student’s autism and the severe impact her autism has on
her educational success. Petitioner alleges the student’s IEP goals and objectives should have been re-written to
take into account the autism diagnosis and this was not done.

6 Any documents objected to by either counsel and not admitted into the record would be noted in
Appendix A. In this case although there were objections by DCPS counsel to two of Petitioner’s
documents (P-12 & P-13), those documents were admitted by the Hearing Officer principally because
they were documents provided to Petitioner by DCPS. .

7 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.






. The student’s disability classification was recently changed to autism and had previously

been MR. Prior to the student’s enrollment at School A, for a number of years, the
student attended a full time special education program in another DCPS school, School
B. (Parent’s testimony)

. The student began attending School B after she was found eligible for special education

services. After the student’s second year at School B the parent began to notice the
student grasped basic information that was being presented but overtime the parent
believed the student was being taught the same fundamental curriculum over and over

again. The parent began to believe by the student’s third year at School B the student

was not being challenged. The student eventually asked the parent could she move on to
another more challenging school environment. (Parent’s testimony)

. On March 12, 2009, DCPS presented the parent with a list of schools from which she

could choose where the student’s IEP could be implemented. (Petitioner’s Exhibit 17-3)

. On June 17, 2009, DCPS convened a placement meeting at School B. The parent

attended. School B was proposed and the team agreed School A could implement the
student’s IEP and meet the student’s needs and the student would attend School A in the
following school year. The parent agreed in the change of placement to School A. The
student began attending School A at the start of the 2009-2010 school year. (Parent’s
testimony, Petitioner’s Exhibit 25)

. Soon after the student began attending School A the student began to display behavioral

difficulties and the student often refused to enter the school and classroom. The
transitions were difficult and the school staff repeatedly called the parent to assist in
getting the student to enter school and transition to class. She was not getting along with
her peers and the staff did not understand why. (Parent’s testimony)

. During the student’s first year at School A, on October 4, 2009, a Behavior

Incident/Observation Report was completed by School A staff regarding the student’s
behaviors of being out her seat walking around the classroom and taking an inordinate
time to enter and leave the classroom. On the on November 17, 2009, the student
displayed behavior difficulties that were documented by the school staff. The student
would not enter the classroom for over an hour despite the staff’s efforts to get her to
come into the room and once in the room she began to mumbling and laughing and
refused to take a seat. (Petitioner’s Exhibits 18-1, 18-5, 18-7)

. An educational evaluation completed on November 12, 2009, showed that the student,

who was in 6™ grade at the time, had the following scores on the Woodcock Johnson III.
(Petitioner’s Exhibit 24)

Math Calculation: 3.1
Academic Skills: 2.9
Academic Fluency: 2.9
Letter-Word Identification: 2.6
Reading Fluency: 3.2
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Calculation: 2.9
Math Fluency: 3.5
Spelling: 3.6
Writing Fluency: 2.3

=g e

9. A functional assessment interview completed for the student on November 23, 2009
illustrating the types of behaviors the student showed during the she arrived at School A
from School B. According to the teacher who filled out the assessment, the student was
not successfully transitioned into the less restrictive environment. Her behavior issues
including taking 15 to 20 minutes to enter a room and 10 to 15 minutes to exit a room
with 1 on 1 assistance, talking.to herself and laughing out loud, refusing to sit in her
group, becoming distraught during transition periods, wandering away from the group
even with 1 on 1 direction, having tantrum related behaviors. The teacher indicated that
the behaviors most manifested themselves during instruction, both in groups and 1 on 1.
(Petitioner’s Exhibits 18-8, 18-9, 22)

10. The student met regularly with a psychologist outside of school. The student talked with
the psychologist about her difficulties in school. Because of the student’s behavioral
difficulties at school the parent took the student to Children’s National Medical Center
(“Children’s). On March 29, 2010, she was diagnosed with autism by Children’s.
(Parent’s testimony, Petitioner’s Exhibit 17)

11. On April 26, 2010, the parent provided DCPS a hand written letter informing of the
student’s recent re-assessment by Children’s and requesting a new IEP based on

recommendations by Children’s about the student’s class size and class environment.
(Petitioner’s Exhibit 17)

12. On April 27, 2010, the student was suspended for four days for throwing objects toward
the teacher and other students. (Petitioner’s Exhibit 11-4)

13. The student’s IEP meeting was held on May 21, 2010. The parent requested the student’s
placement be changed. At the conclusion of the meeting the parent was dissatisfied
because there were no changes in the student’s program or placement. (Parent’s
testimony)

14. A report from the student’s doctor May 20, 2010, stated that “transitioning from a small
environment such as School B to School A, where the population is at least doubled, it is
understandable that [the student] may experience difficulties encountering large groups.
Given that middle school environments tend to be noisy [the student] may have difficulty
tolerating the noise level and confusion.” The doctor suggested the school consider these
concerns in addressing the student’s behavior. (Petitioner’s Exhibit 16-1)

15. At the IEP meeting of May 21, 2010, the school Psychologist, Linda Bernett, participated
by telephone and stated that in light of the recent report from Children’s diagnosing the
student with autism, “the disability change needs may need further investigation by
DCPS.” (Petitioner’s Exhibit 14-1)






16.

17.

18.

19.

20.

The student’s doctor had the following impression after diagnosing the student with
autism “regarding the student’s behavioral problems, we feel that the environment that
she has been placed in is a change and contributes to her acting out. If she wasina
smaller setting or in a smaller group such as before, this problem would probably not be
evident.” (Petitioner’s Exhibit 16-6)

At the May 21, 2010, meeting, the parent voiced concerns over the placement at School
A explaining that the student needed a more one-on-one environment based on her
disability and that the current placement at Emery was a “detriment to her social and
emotional development.” The parent explained that she wanted her daughter to have the
academic challenges of a school like School A with the smaller environment that she had
at her previous school. The parent explained that at School B, the environment was small
enough but her daughter did not have any academic challenges and that was a detriment
to her growth. (Petitioner’s Exhibit 14-2)

The student’s May 21, 2010, IEP prescribed 26 hours of specialized instruction outside
the general education setting, 30 minutes per week of adaptive physical education in the
general education setting, 30 minutes a week of physical therapy outside the general
education setting, and 1 hour per week of Speech & Language Pathology outside the
general education setting. The student academic goals remained the same and were
carried over from the previous IEP. The physical and health goals were reduced to a
single goal “[the student] will demonstrate one year’s proficiency in safe navigation of
her educational setting with objectives that were previously goals regarding increasing
muscle strength. Her motor skills/physical goals were reduced. The student’s hours of
specialized instruction, physical therapy and speech & language services remained the
same. The one-hour per week occupational therapy services was replaced with 30
minutes per week of applied physical education. Extended School Year (“ESY”) services
were continued in the updated IEP but the new IEP contained no ESY goals.
(Petitioner’s Exhibits 14 & 23)

After the School was informed about the student’s autism diagnosis the School A nurse
prepared a “care plan” stated the student’s behavioral problems “prevent her from
achieving academic success.” The nurse noted the following issues that interfered with
the student’s ability to access the learning environment: inability to interact with others,
isolation, inability to cope with changes in her environment, throwing tantrums, having a
low frustration tolerance, potential for self-injury and injuring others through acts such as
hitting. The care plan included goals and inventions to address the student’s behaviors.
(Petitioner’s Exhibit 15) ‘

The student’s classroom teacher, counselor and principal have all called the parent about
the student’s behavioral difficulties including wandering in and outside the classroom and
difficulties with peers. The student occasionally wanders in the school to another floor
and interacts with another teacher she knows. Prior to March 2011 when the parent filed
a due process complaint the principal and counselor called the parent frequently about the
student’s behaviors. The parent expressed that she was tired of the repeated calls and that
there had been no change in the student’s program to address the behaviors. (Parent’s
testimony, Petitioner’s Exhibit 25-1)






21. On March 4, 2011, the student was suspended for three days for causing a disruption in
the school. (Petitioner’s Exhibit 11-2)

22. The student’s echolalia and wandering at school and the changes in mood and behavior
from day to day, frustration she exhibits with other people and they can bring her down
are manifestation of her autism. The student tends to be bossy with her peers and gets
along better with adults than peers. The student appears mature and although she is
thirteen is often mistaken as an adult. The student does not seem enthusiastic about
school any longer and she is being constantly told at school that her behaviors are
inappropriate. The parent believes the student needs a smaller classroom with academic
challenge and a program and staff that are familiar with working with children with
autism. The parent believes the student is under stress for being continually reprimanded
for behaviors she can’t control. (Parent’s testimony)

23. The parent has seen an improvement in the student’s speech and communication skills
since she been attending School A. However, the parent cannot speak to any
improvement in the student’s social interactions because she primarily observes the
student’s behavior at home, which has never been problematic. (Parent’s testimony)

24. The student has had the same classroom teacher for both the 2009-2010 and 2010-2011
school year. In the 2009-2010 school year the student had 12 students in her classroom
with a teacher and aide. The student’s teacher noted that during the student’s first year at
School A the student was non-compliant in making social relationships with students and
staff, she would not comply with sitting at a desk or in seat and several calls needed to be
made to the parent to assist in getting the student to comply. testimony)

25. The teacher noted during the student’s second year (2010-2011) the student’s behavior
has improved. The student transitions into the classroom more easily. She sits and
completes her work. The student makes 90% or better on all of her tests. She has done
well with multiplication in single and double digits. She is able to communicate and
clarify her desires and problems. The student has become more social with other
student’s in her classroom. The student can be redirected. The student able to see the
school counselor anytime she needs. She gets up and lets the teacher know she needs to
talk and is allowed to leave to see the counselor. The student now knows the building and
school staff and moves through the building lining up and leaving with the group. She
comes into the room by herself. The student is in a self-contained classroom for all of her
academics. She interacts with non-disabled peers during events in the school. Her
interaction with those students is generally without problem. testimony)

26. The student can be verbally confrontational with other students in expressing her opinion.
There are currently thirteen students in her classroom with one teacher and two aides.
Cognitively, the student is older than she appear to be in her evaluations. She makes good
analysis and acts quite mature. The student cognitive abilities are the highest of those
students in her classroom. The class is between the second and third grade level. The
student is operating at about the fourth grade level. Sometimes the student’s wandering





27.

28.

29.

and disruptive behavior still manifest but not to the degree of her first year at School A.
testimony)

In March 2011 an independent neuropsychological evaluation was conducted of the
student. The evaluation confirmed the student’s previous diagnosis of autism. The
evaluation determined the student’s cognitive abilities to be in the borderline range with a
full scale IQ of 71; however, the student’s processing speed was below the other areas
assessed. The student academic achievement scores were below average, commensurate
with the cognitive abilities; however, the student’s achievement in written expression was
extremely low. Based upon the student’s autism as it affects her daily interactions with
her peers and her teachers. She is a concrete thinker, whose social presentation tends to
be awkward and may be off-putting to peers her age. Thus, every attempt should be
made to help to increase [the student’s] social relatedness, and this can be done through a
social skills group, and she should be in a full time special education setting with a low
student to teacher ratio of no more than five students to one teacher to affectively address
her academic deficits. The evaluator recommended a program that can provide social
skills training and is skills at addressing behaviors and concerns of students with autism.
The evaluator interviewed the student and the parent but did not interview any of the
student’s teachers. (Dr. Nelson’s testimony, Petitioner’s Exhibit 7-11, 7-12, 7-13)

A DCPS school psychologist reviewed the independent neuropsychological evaluation.
As a result of her review of the evaluation and her knowledge of the student the DCPS
psychologist recommended that the student would benefit from “a small student to
teacher ratio with academics taught full-time with specialized instruction for students that
are high functioning. Also the low student to teacher ratio can incorporate the teaching of
strategies to improve problem solving skills develop strategies to improve attention and
methods to increase retention and organization skills and improve social cues.”
Participation in a literate, motivating, risk-free classroom environment may assist [the
student] in developing a positive attitude toward writing as well as improving her writing
skills. A literate classroom features student’s written work prominently, is filled with
reading and writing materials and has word list on the wall. A motivating and risk free
environment is created by the teacher setting an exciting mood that alls for student input
and flexibility on topics and also reinforces and supports the student’s accomplishments.”
Petitioner’s Exhibit 8-7, 8-8)

The parent’s educational advocate conducted an observation of the student’s classroom
on March 16, 2011. She also had a chance to discuss the student’s behavior and success
at School A with her classroom teacher, who confirmed that the student is struggling in
her current environment due to the large classroom setting and transitions throughout the
school day, which are very difficult for the student to handle. The advocate observed the
student refusing to follow classroom instructions, refusing to transition between classes,
humming loudly throughout the observation period, and exhibiting typical characteristics
of a student with autism. The student was constantly attempting to correct the teacher
and asking for an explanation for every instruction she is given. The advocate spoke with
the teacher who said the student is rude and constantly calling out in the classroom and
caused problems that required her to correct and redirect the student daily. On June 1,
2011, the parent’s educational advocate conducted another observation and again






30.

31.

32.

33.

34.

observed that the student often blurted out her thoughts and required redirection by the
teacher to alter the behavior. testimony)

DCPS convened the student’s annual IEP meeting on May 18, 2011. At this meeting the
parent expressed that she believed the student was in need of more one to one classroom
environment with a more challenging academic program that the student had at School B.
In essence, the parent stated the student’s needs environment the student had at School B
with the academic challenge the student was being provided at School A. (Petitioner’s
Exhibit 14-2)

On June 1, 2011, DCPS convened another IEP meeting for the student. The parent and
her advocate participated in the meeting. The student’s goals in Math, Reading, Written
Expression and Communication/Speech & Language were updated. The IEP team at the
June 1, 2011, meeting reviewed and completed the disability worksheet for autism and
determined the student met the criteria for this disability and the student’s IEP was
amended to reflect the change in disability classification. (DCPS Exhibit 5)

On June 11, 2011, DCPS issued a Prior Written Notice that stated the student would

remain in an out of general education setting and would remain at School A. (DCPS
Exhibit 2)

School A houses the citywide programs for MR, kindergarten through 8" grade at School
A. There are other student’s with autism in the school. For autistic students their social
and communications skills are of greatest concern and functional and daily living skills
are incorporated in all the IEP academic goals and in the student’s case her
communication goals now reflect attention to her autism concerns.

testimony)

The student’s communication goals in the student’s IEP state the following:

Weaknesses: [the student’s] behavior in language therapy and her special ed.
Classroom is socially inappropriate. She talks out at will, taunts her classmates
when she feels like it and inappropriately dominates most group discussions with
spontaneous inappropriate comedic comments. She can but does not follow
directions multi-level directions with numerous variables immediately and
frequently leaves the classroom to pace the hall in front of her classroom when
she becomes agitated or oppositional. [the student] makes frequent articulation
errors that she corrects easily when the errors are brought to her attention. He use
of cognitive academic language needs to be strengthened along with her use and
understanding of the “the verb to be.”” '

Strengths: [the student is engaging personable student who articulates her
thoughts and ideas clearly and distinctly. She shows strong skill development in
the area of analytic thinking and auditory comprehension. She interprets
nonverbal communication adequately, uses social scripts as expected and
understands posted and implied rules that are required in curricular and non-
curricular activities. He understanding of irregular nouns (which was a primary






goal of her for this school year is much improve and evidenced in her basic
interpersonal communication. Sometimes he needs to be reminded to use the
correct forms of irregular nouns [the student enjoys learning and knows how to
ask questions for clarification to seek information. She is a positive influence in
group language therapy most of the time. (DCPS Exhibit 6)

35. The communication goals in the student’s IEP developed June 1, 2011, are:

(1) “...perform a variety of tongue, lip and jaw exercises, upon request, in 4/5
trials, independently.”

(2) “...observe turn taking rules in the classroom or social interactions 80% of
the time.”

(3) “...make relevant contributions to a topic during classroom discussion 80% of
the time.” ‘

(4) “...join and leave an on-going communicative interaction appropriately 80%
of the time.”

(5) “use appropriate strategies for getting attention 80% of the time.”
(6) “...respond appropriately when asked to change her actions 80% of the time.”
“increase her understanding of the copular by 80% accuracy.”

36. The student’s current IEP has academic goals in the areas of Math, Reading, Written
Expression, Communications/Speech and Language, Health/Physical and Motor
Skills/Physical Development. The IEP did not contain any social emotional goals and
there was no BIP to address the behaviors. The student does not have counseling in her

IEP, although she has access to the school social worker when she choices. (DCPS
Exhibit 6)

37. The student has been interviewed and is being considered for admissionto
located in Rockville, Maryland. is a full time special

education school with a school population of 250 students. has a multiple
learning needs program for students with various disability classifications including
students with Autism, ages six through twenty-one. The students at are
grouped by functional level and some earn a certificate; some earn a diploma. In each
classroom the age range of students may be two to three years. The class being proposed
for the student has ten students, with a head teacher and an associate teacher each with a
degree in special education and an assistant teacher. The classroom is further supported
by a speech therapist, occupational therapist and behavioral therapist. A social worker is
assigned to the students in two classrooms with 50 % of their time with each class
providing individual and group services. Because the student has higher level of language
and academic skills has proposed a classroom where the work is more
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challenging and the student’s work more independently. All the academics are delivered
in the self-contained classroom. The students go to other places in the school for Music,
Art, PE and Library. The base tuition is for an 11-month program. has
not completed the admission process for the student would like to continue and complete
the student’s admission process including reviewing additional documentation and the
student’s most recent IEP and a visit to the student’s current school and/or speak with the
student’s current teacher and school staff. The school believes that it can meet the
student’s needs. testimony)

CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 8 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is secking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

34 C.F.R. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; () Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

Issue (1): Did DCPS deny the student a FAPE by failing to provide an appropriate placement
during the 2009-2010 and 2010-2011 school years.

Conclusion: Petitioner presented sufficient evidence that the student placement and location of
services at least as of the student’s diagnosis of autism in the May 2010 IEP meeting is
inappropriate. Petitioner sustained the burden of proof by a preponderance of the evidence.

The Individuals with Disabilities Education Improvement Act (“IDEIA”) of 2004 requires that
all students be provided with a Free Appropriate Public Education (“FAPE”). FAPE means:

8 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.
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[S]pecial education and related services that are provided at public
expense, under public supervision and direction, and without
charge; meet the standards of the SEA...include an appropriate
preschool, elementary school, or secondary school education in the
State involved; and are provided in conformity with the
individualized education program (IEP)...”

20 U.S.C. § 1401(9), 34 C.F.R. § 300.17, 30 DCMR Sec. § 3001.1.

Special education is defined as “specially designed instruction, at no cost to parents, to
meet the unique needs of a child with a disability,” 20 U.S.C. § 1401(28), 34 C.F.R. § 300.39,
30 DCMR Sec. § 3001.1. The FAPE requirement is satisfied when the State provides
personalized instruction that is reasonable calculated to permit the child to benefit educationally.
See Hendrick Hudson Board of Education v. Rowley, 458 U.S. 176, 203-204 (1982).

Additionally, pursuant to D.C. MUN. REGs. tit. 5, § 3010.2 (2003), DCPS “shall implement an
IEP as soon as possible after the meeting where the IEP is developed...” Pursuant to 34 C.F.R. §
300.115(a), DCPS “must ensure that a continuum of alternative placements is available to meet
the needs of children with disabilities for special education and related services.

A school district is not required to implement a program that will maximize the handicapped
child's potential. Rowley, 458 U.S. at 198-99. Rather, a handicapped child has a right to
"personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction." Rowley, 458 U.S. at 203. Rowley explained that implicit in
the congressional purpose of providing access to a 'free appropriate public education' is the
requirement that the education to which access is provided be sufficient to confer some
educational benefit upon the handicapped child.. . .We therefore conclude that the 'basic floor of
opportunity' provided by the Act consists of access to specialized instruction and related services
which are individually designed to provide educational benefit to the handicapped child. Rowley,
458 U.S. at 200-02.

testified the student displayed behavioral difficulties during her initial year at
School A but confirmed the student’s behaviors have improved in the current school year.
Nonetheless, the student’s behaviors of wandering outside the classroom, shouting out in class
and sometimes being non-compliant have persisted, although to a lesser degree than during her
first year. also testified that that student is in a classroom where she has
significantly greater cognitive and academic abilities than the other students. The student is
clearly more mature than the other students. The parent credibly testified that in the current
school year prior to the due process complaint be filed the teacher, school counselor and even
school principal were still calling her to assist in addressing the student’s behaviors. In addition,
the student has been suspended this school year for disruptive behaviors.

In March of 2010 was when the student was first diagnosed with autism, which explained her
behaviors including her discomfort with the large school environment, being in close proximity
to other children, and her disruptions in the classroom. The doctor from Children’s stated,
“regarding [the student’s] behavioral problems, we feel that the environment that she has been
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placed in is a change and contributes to her acting out. If she was in a smaller setting or in a
smaller group such as before, this problem would probably not be evident.”

DCPS was clearly aware of the student’s diagnosis of autism and the concern of her doctor over
her current school placement by the May 2010 IEP meeting. In that meeting the school
psychologist specifically stated that based on the March diagnosis by Children’s the student’s
needs needed to be re-examined. Instead, DCPS did nothing, allowing the student to stay in an
environment that was clearly inappropriate.

Dr. Nelson in her neuropsychological evaluation indicated that the student requires a program
tailored to her autism that has a small student to teacher ratio. This is what the parent has been
requesting from the time that she realized the student needed a change in program.

Both the school nurse and the school psychologist indicated to the MDT team their concern that
the student’s programming take into account her autism. This is sufficient evidence to show that
by a preponderance of the evidence, the student’s current placement at School A in
inappropriate. The student’s continued placement at School A, in light of her continued
disruptive behaviors and wandering out of the classroom, and which are not effectively being
addressed, along with the student being in a classroom where she is apparently not with students
of her own cognitive and academic levels demonstrate that the student is in an inappropriate
placement and location of services and the student is being denied a FAPE,

Petitioner has proposed that the student be placed at Ivymount School. However, at the time of
the hearing the student had not been accepted to the school and thus the Hearing Officer cannot
place the student in a school to which the admission process is not complete and an offer of
acceptance has not been made. Thus, the Hearing Officer directs that DCPS convene an IEP
placement meeting to determine an appropriate placement and consider any proposed placements
presented by the parent.

Issue (2): Did DCPS deny the student a FAPE by failing to in May of 2010 by failing to tailor
her IEP to her autism?

Conclusion: The student’s IEP for the 2010-2011 school year was inappropriate and did not
effectively address the student’s needs. Petitioner sustained the burden of proof by a
preponderance of the evidence.

The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s
unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of
the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free
appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).
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Additionally, the public agency must also ensure that an appropriate IEP is in place for the

beginning of each school year. 20 U.S.C. § 1414 (d) (4) (A) (i); 34 C.F.R. § 300.323 (a); and
D.C. Mun. Regs. Tit. 5 § 3010.1.

Under these guidelines, the student’s IEP is inappropriate and incomplete, and has been since the
May 2010 meeting because it was not altered to take into account the student’s autism and the
severe impact it has on her educational success. Even DCPS’s own psychologist indicated
during the meeting that she believed that the student’s educational programming should be
revisited based on the diagnosis by Children’s that the student was autistic. She was aware, as
the rest of the team, how poorly the student was currently doing at under the IEP she had
at the time and that the student needed more than what was able to offer. The student’s
IEP goals and objectives should have been re-written to take into account the autism diagnosis.
However, that was not done.

During the May 2010 IEP meeting, the parent made it clear that she disagreed with the IEP
because she did not feel it was adequately addressing the student’s recent diagnosis or the
manifestations of that disability. The parent has requested time and time again that something
more or different be done to address her daughter’s needs. The IEP goals remained unchanged
from the previous IEP. DCPS failed to develop an appropriate IEP for the student. This has
resulted in harm to the student, and a deprivation of educational benefit.

The recent IEP developed by DCPS on June 11,2011, does include specific communication
goals that appear to address the student behaviors that are a function of her autism disability.
Prior to this recent IEP these needs of the student were not being effectively addressed. In
addition, the student’s IEP contains no social emotional goals. Although the student appears,
based on testimony, to regularly seek out the school counselor to address her
frustrations in classroom, there are no defined goals or specific services to address what seems to
be ongoing social/emotional concerns.

The IEP is the centerpiece or foundation of special education. It is the guidebook that tells what
services will be rendered, by whom in what manner and for what time period. If the IEP is not
complete or is inappropriate then the services will not be effective and will result in a loss of
educational benefit and a denial of FAPE.

20 U.S.C. 1414(a)(i) defines Individualized Education Program as a written statement for each
child with a disability that is developed, reviewed, and revised in accordance with this section
and that includes a statement of the child’s present levels of academic achievement and
functional performance.” It includes measurable goals, statements of related services, assistive
technology and other appropriate accommodations. It is developed by the IEP team which
consists of the child’s parent, general education teachers, LEA special education teachers and
anyone deemed as a necessary participant by reason of the services provided to the student. The
IEP is the centerpiece or main ingredient of special education services. -

Under these guidelines, the student’s IEP is inappropriate and incomplete, and has been since the
May 2010 meeting because it was not altered to take into account the student’s autism and the
impact it has on her educational success. Even the school’s own psychologist indicated during
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