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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., 2™ Floor
Washington, DC 20002

Parent, on behalf of the Student,’ | o

Date Issued: May 13, 2011
Petitioner,
Hearing Officer: Ramona M. Justice
V. -
Case No: -
The District of Columbia Public mj
Schools (“DCPS”), Hearing Room: Room 2006 ~

Respondent.

HEARING OFFICERS’ DETERMINATION

I. JURISDICTION

The due process hearing was held, and the Hearing Officers’ Determination is issued,
pursuant to the Individuals with Disabilities Act (‘IDEA”), P.L. 101-476, as amended by P.L. 105-
17; reauthorized as the Individuals with Disabilities Education Improvement Act of 2004 (“IDEIA”),
Public Law 108-446 and 20 U.S.C. Sections 1400 et seq., Title 34 of the Code of Federal
Regulations, Part 300; the Rules of the Board of Education of the District of Columbia; Title 38 of
the D.C. Code, Subtitle VII, Chapter 25; and Chapter 30, Title 5-E of the District of Columbia
Municipal Regulations (“DCMR”).

II. PROCEDURAL POSTURE

On March 18, 2011, the parent, through her Attorney, filed with the District of Columbia,
Office of the State Superintendent of Education (“OSSE”), Student Hearing Office, an
“Administrative Due Process Complaint Notice”, on behalf of the student.

On March 21, 2011, the Student Hearing Office assigned the due process complaint to this
Hearing Officer. On March 23, 2011, the Hearing Officer issued to the parties a “Notice of
Prehearing Conference”, scheduling the prehearing conference for April 4, 2011 at 3:00 p.m.; and an
Order requiring the parties to notify the Hearing Officer of the date, time, and outcome of the
resolution meeting. On March 28, 2011 the Respondent filed “District of Columbia Public School’s
Response to Parent’s Administrative Due Process Complaint”.

! Personal identification information is provided in Appendix A.





According to the IDEA, the Respondent must convene a resolution meeting within fifteen
(15) calendar days from the date of the complaint, which expires in this matter on April 2, 2011.
The thirty (30) day resolution period ended on April 17, 2011.

On April 4, 2011, the Respondent filed the “Resolution Period Disposition Form”, notifying
the Hearing Officer that the resolution meeting convened on March 31, 2011, without resolution.
Therefore, the 45 day timeline for convening a hearing and issuing a decision began on
April 1, 2011, the day after the resolution meeting; and expires on May 15, 2011.

The prehearing conference was held on April 4, 2011 at 3:00 p.m., and on April 5, 2011, the
Hearing Officer issued a prehearing order summarizing matters discussed during the prehearing
conference, issues to be decided by the Hearing Officer, and confirming the due process hearing for
May 2, 2011, at 9:00 a.m...

The due process hearing convened on May 2, 2011, at 9:00 a.m., as scheduled, at
810 First Street, N.E., 2" Floor, Washington, D.C... The hearing was closed to the public, pursuant
to the parents’ request. Each party was represented by an Attorney; and each Attorney provided
opening statements.

There were no preliminary matters for discussion, or for the Hearing Officer to decide.
During discussion of disclosures, the Petitioner offered into evidence Petitioner’s Exhibits 1-40, and
the Respondent offered into evidence Respondent’s Exhibits 1-10. The Respondent objected to
Petitioner’s Exhibits 34-40, on the ground that the disclosures are untimely, because the disclosures
were due on April 25, 2011, however submitted on April 26, 2011, 1 day beyond the 5 day
disclosure period. The Petitioner represents that Petitioner’s Exhibit 34 was submitted beyond the 5
day disclosure period because it was not received from Respondent until April 26, 2011. The
Petitioner withdrew Petitioner’s Exhibit 38.

After hearing arguments from the parties, the Hearing Officer overruled Respondent’s
objection, admitting into the record as evidence Petitioner’s Exhibit 34, finding that the document is
relevant, reliable and probative of the issues in the complaint, while noting, that the Confidential
Psychological Evaluation identified in Respondent’s disclosures as Exhibit 4 was revised on March
31, 2011, and the Petitioner’s Exhibit 34, also identified as the Confidential Psychological
Evaluation prepared by the Respondent, was revised on April 18, 2011, and certain information
contained in each evaluation differs, and therefore, both evaluations are relevant, reliable, and
probative of the issues in the complaint and should be admitted.

The Hearing Officer also determined that the April 18, 2011 revised Confidential Psychological
Evaluation should have been included in Respondent’s Disclosures submitted on April 25, 2011,
however, was not included. For these reasons, the Respondent’s objection to admitting Petitioner’s
Exhibit 34 is overruled and Petitioner’s Exhibit 34 is admitted into the record as evidence.
Respondent also objected to Petitioner’s Exhibit 6, however, the objection was overruled and the
exhibit admitted.






The Hearing Officer overruled Respondent’s objection, and admitted into the record as
evidence Petitioner’s Exhibit 40, finding that the Respondent would not be unduly prejudiced if
Exhibit 40, representing a witnesses curriculum vitae was admitted, particularly since the witness is
not offered by Petitioner as an expert witness. The Hearing Officer sustained Respondent’s
objection to Petitioner’s Exhibit 39, by excluding the exhibit, as untimely, however, allowed
Petitioner’s witness to testify regarding compensatory education services proposed for the student.

In summation, the Hearing Officer admitted into the record as evidence Petitioner’s Exhibits
1-37 and 40, excluding Petitioner’s Exhibit 39 as untimely, and Petitioner’s Exhibit 38 as withdrawn
by Petitioner. The Hearing Officer also admitted into the record as evidence Respondent’s Exhibits
1-10. Each disclosure was accompanied by a witness list.

Petitioner’s witnesses included: the student’s mother, and Education Advocate. The
Respondent’s witnesses included the Compliance Case Manager.

The due process hearing concluded with the Petitioner and Respondent providing closing
statements; and requesting that the Hearing Officer find in each party’s favor on all issues in the
complaint.

III. BACKGROUND

The student is years of age; and in the  grade at a District of Columbia public
middle school, which the student began attending during the middle of the 2010/11 school year.
During the 2009/10 school year, the student attended a District of Columbia Public Charter School.

On April 2, 2009, the Respondent convened an eligibility meeting to determine the student’s
eligibility for special education services. The Respondent determined the student ineligible for
special education services. The parent was not present at the meeting.

On November 12, 2010, a due process complaint was filed in this matter regarding the
student’s discipline, and on December 16, 2010, the Hearing Officer issued a decision and Order
requiring, among others, the Respondent to evaluate and convene an eligibility meeting to determine
the student’s eligibility for special education services, within certain timeframes.

On March 18, 2011, the parent, through her Attorney, filed this due process complaint
challenging the Respondent’s compliance with the December 16, 2010 Hearing Officer’s
Determination; the appropriateness of the IEP eligibility team that convened on April 2, 2009 and
the April 2, 2009 ineligibility determination; and development of an appropriate IEP for the student
on April 2, 2009. ‘

IV. ISSUES

The following issues are before the Hearing Officer:

(1) Whether the District of Columbia Public Schools denied the student a free appropriate
public education, by failing to identify and determine the student eligible for special
education services on April 2, 2009, in violation of the “Child Find” provisions of the
IDEA, at 34 C.F.R. §300.111 and §300.304(c)(4) and (6)?
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(2) Whether the District of Columbia Public Schools denied the student a free appropriate
public education, because on April 2, 2009, the Respondent failed to properly convene an
IEP team, by ensuring that the IEP team included the student’s parent, in violation of the
IDEA, at 34 C.F.R. §300.321(a)(1); 300.322(a)?

(3) Whether the District of Columbia Public Schools denied the student a free appropriate
public education (FAPE), because it failed to conduct initial evaluation of the student,
convene an eligibility meeting to determine the student’s eligibility for services, and
develop an appropriate Individualized Education Program (IEP) for the student, as
warranted, within 120 days of the date the parent requested evaluation of the student to
determine the student’s eligibility for special education services; in violation of the IDEA
at 34 C.F.R. §300.301(a)(b)(c)?

(4) Whether the District of Columbia Public Schools denied the student a free appropriate
public education (FAPE), because it failed to comply with the December 16, 2010 Hearing
Officer’s Decision requiring the Respondent to conduct a Functional Behavioral
Assessment within thirty (30) school days of issuance of the Order; and complete a
Comprehensive Psychological Evaluation and convene an eligibility meeting to review the
evaluation and determine the student’s eligibility for special education services, within
sixty (60) school days of issuance of the Order?

V. RELIEF REQUESTED

The Petitioner requests that the Hearing Officer find in its favor on each issue in the
complaint. The Petitioner requests that the Hearing Officer issue an Order requiring the Respondent
to conduct a Comprehensive Psychological Evaluation and/or fund an independent Comprehensive
Psychological Evaluation.

The Petitioner also requests that the Hearing Officer issue an Order requiring the Respondent
to convene a meeting to identify and determine the student eligible for special education services,
under the disability classification of emotional disturbance, develop an appropriate IEP, and
Behavioral Intervention Plan (BIP) for the student; and provide the student compensatory education
services for harm to the student, due to violations occurring during the 2009/10 and 2010/11 school
years.

VI. CREDIBILITY DETERMINATIONS

The testimony of the witnesses presented by the parties was credible. The Respondent’s
disclosures included a Comprehensive Psychological Evaluation, indicating that the evaluation
report was prepared on March 24, 2011 and revised on March 31, 2011; and the Petitioner’s
disclosures included a Comprehensive Psychological Evaluation provided by the Respondent,
indicating that the report was prepared on March 24, 2011 and revised on April 18, 2011. However,
the March 24, 2011 evaluation report is not included in the disclosures.

Additionally, there is disparity in the data included in the March 31, 2011 and April 18, 2011
evaluations, and the Respondent’s Psychologist that prepared the two (2) evaluations was not
available for testimony to explain the data and disparities in the data, which renders the data
unreliable.






VIL STATEMENT OF FACTS

1. The student is years of age, and inthe  grade, at a District of Columbia public
mlddle school, which the student began attending during the middle of the 2010/11 school
year.” During the 2009/10 school year, the student attendlng the -

School, a District of Columbia Public Charter School.

2. Throughout the student’s education, the student struggled academically and behaviorally,
dating back as early as the 1% grade.* Consistently, the student achieved basic and below basic
scores in all academic areas; and was retained in the 3rd and 6th grades.5

3. The student’s history is significant for inappropriate, disruptive and non-compliant behaviors at
school, suspensions due to behavior dating back to the 1* grade, and difficulties with sustaining
attention, conduct problems, social skills/peer interaction, school defiance, and skipping class,
which has had an adverse impact on the student s overall academic performance and school
progress, throughout the student’s education.®

Socially/emotionally the student evidences the following behavioral difficulties:
argumentative, threats towards others, easily irritated and angered, and impulsive; hyperactive;
impulsive; and problems with peer relations.’

During a Teacher Assistance Team meeting held in October 2003, notes developed by the team
indicate that since the beginning of that school year the student exhibited insubordinate and
violent behavior, and acted out when he did not receive one-on one attention. Another TAT
document stated that the student was defiant toward his teacher, did whatever he felt like doing,
antagonized other students, and had tantrums. The record reflects that behavioral interventions
and supports implemented over the years continue to prove unsuccessful.®

4. On March 2, 2004, while in the 1* grade at the

a Clmtcal Evaluation was completed, diagnosing the student with Opposmonal
Defiant Disorder.’

The evaluator recommended special education services as a student with an emotional
disability; that the school initiate measures within the student’s classroom to ensure the safety
of the student and others, because of the student’s aggressive and pugnacious tendencies; that
the student not be allowed to access to sharp objects without supervision; and a small,
structured classroom with a behavior management plan should be considered, particularly to
provide alternatives and consequences for the more aggressive actions of the student; and a
continuation of counseling.'®

Testlmony of parent, and Respondent’s Exhibit 5.
3 Petitioner’s Exhibit 23-1.

4 Petl’uoner s Exhibit 2, page1, Petitioners Exhibits 29-34.
* Petitioner’s Exhibit 34-3 and testimony of parent.
Petltloner s Exhibit 2, page 8 of 11, Exhibit 26, Exhibit 20, Exhibit 27, and Exhibit 29.
71d.

8 Petitioner’s Exhibits 3,4,29-3, 31, and 33.

?OPetitioner’s Exhibit 30-5 and 30-6.

Id.






5.

On June 13, 2005, while a 2™ grade student at School, a Functional
Behavioral Assessment was completed.!' The assessment documents the student’s past acting
out behaviors such as defiance, tantrums, verbal and physical aggression with peers, verbal
aggression with adults, task refusal, and noncompliance with rules and limits.!

The aggressive and tantrum behaviors escalated rapidly and were often unresponsive to
attempts at de-escalation; and the seriousness of the student’s behavior generated concern
regarding the safety of peers around the student.' In one incident the student used scissors to
cut the skin and hair of another student; and in another, accidentally hit another student in the
eye with a pencil, showing no remorse for the accident.'

Recommendations include: an Intervention Behavior Plan to provide appropriate strategies and
accommodations for addressing the student’s behavior at school; individual and group
counseling to address emotional issues an increase the student’s receptivity to interventions and
learning; and that the Multidisciplinary Development Team (MDT) review the Functional
Behavioral Assessment (FBA), along with the clinical psychologlcal evaluation and reports
from other disciplines to determine if the current setting is the appropriate environment for the
student."

On November 2, 2005, the parent signed “Consent for Evaluation-Initial or Reevaluation”
authorizing the Respondent to reevaluate the student to determine the student’s eligibility for
special education services.'

On November 2, 2005, the Respondent developed a Student Evaluatlon Plan for the student
including completion of an updated Educational Evaluation. '

On November 5, 2005, while a 3™ grade student, the District of Columbia Public Schools
developed an Intervention Behavior Plan (IBP) for the student.'®

On March 13, 2009, an Educational Evaluation was completed.' The student was referred
for evaluation by the student’s mother, due to concerns regarding the student’s behavior.?

At the time of the evaluation the student was 11 years, 6 months in age, however performed at
the 4™ and 5% grade equivalent in broad reading, broad math, broad written language, math_
calculation skllls written expression, academic skills, academic fluency, and academic
applications.?! The student performed at the 3.7 grade equivalency in writing samples, 3.9 in
reading fluency, 4.9 in passage comprehension, 4.4 in applied problems, 4.2 in writing fluency,
4.8 in math fluency, 5.1 in letter word identification, 5.4 in spelling, and 4.7 in calculations.?*

! petitioner’s Exhibit 29.

124,
B1d.

14 Id

'* Petitioner’s Exhibit 29, page 4.
1% petitioner’s Exhibit 32-1.

17 Petitioner’s Exhibit 33.

13 petitioner’s Exhibit 31.

19 petitioner’s Exhibit 9-1.

21q.

2! petitioner’s Exhibit10-3.

21y,






10.

11.

12.

13.

The student’s fluency with academic tasks was within the low average range compared to
others at his age level; his academic skills and ability to apply those skills were both within the
average range; and when compared to others at his age level, the student’s performance was
average in broad reading, mathematics, math calculation skills, and written language; and low
average in written expression.?

According to a March 13, 2009 Evaluation Summary completed by the Respondent, when
compared to others his age, the student’s academic achievement was in the average range in
Math Calculation Skills and Broad Math; the student’s overall reading ability is limited,
reading tasks above the age 10-10 level will be quite difficulty for the student; the student’s
overall ability to express himself in writing is limited to average, writing fluency tasks above
the age 11-5 will be quite difficult for the student and behavioral support services are
recommended to address the student’s bullying.?*

On March 17, 2009, the Respondent completed a “Comprehensive Psychological Evaluation”
to assess the student’s intellectual functioning.> The student was referred for evaluation due to
a hlstory of non-compliance particularly during perlods of transition and while attending certain
classes.? Emotionally the student achleved scores in the clinically significant range for
aggression, depression, and bullying.?’

The evaluator determined that although the student appeared to require emotional support in the
school setting, the student failed to satisfy the eligibility criteria of a student with an emotional
disability, and should receive services through the school counselor or school mental health
worker providing individual counseling to address the student’s anger, time on task and
appropriate behavior in the school setting particularly during times of transition.”* Among
others, the evaluator recommended that the family seek outside counseling services to
follow-up on the student’s elevated levels of depression.”

On April 2, 2009, the Respondent convened an eligibility determination meeting to discuss and
determine the student’s eligibility for special education services.® The team determined the
student ineligible for special education services.! The parent was not present at the meeting.3 2

On October 4, 2010, the parent requested reevaluation of the student to determine the student’s
eligibility for special education services; and on this date, the Respondent issued to the parent
an “Acknowledgement of Referral to Special Education Letter”, acknowledging receipt of
parent’s referral of the student for initial evaluation and informing the parent that the next step
was for the school staff to review various educational and behavioral data and determine
whether to proceed with an evaluation.>®

2 petitioner’s Exhibit 10.
4 Petltloner s Exhibit 8-2 through 8-10, and Respondent’s Exhibit 1.
Petltloner s Exhibit 9-1, and Respondent’s Exhibit 2.

*1d.

%7 Petitioner’s Exhibit 5-17.
?% petitioner’s Exhibit 2, page 4 of 11.
% Ppetitioner’s Exhibit 5-17.
30 petitioner’s Exhibit 5-8.
3! Petitioner’s Exhibit 5-8 and Testimony of parent.
32 Testlmony of parent.
33 Ppetitioner’s Exhibit 5- 6, Petitioner’s Exhibit 15-1, and Petitioner’s Exhibit 17-1.






14.

15.

16.

On October 4, 2010, the Respondent issued to the parent a “Letter of Invitation to a Meeting”,
to discuss the student’s eligibility for special education services, behavior, and parent
concerns.”® The letter of invitation proposed October 13, 2010 at 10:30 a.m. for the meeting,
and indggates that an initial contact was made with the student’s mother on October 4, 2010, in
person.

On October 6, 2010, the parent, through her Attorney, forwarded a second request to the
Respondent, for comprehensive reevaluation of the student, to include however not limited to a
Comprehensive Psychological Evaluation.*®

On October 19, 2010, First Home Care Corporation conducted a diagnostic assessment of the
student.” The parent referred the student to First Home Care due to the student’s ongoing
social3 §1nd emotional difficulty and irregularity, behaviors, and inability to focus and playing in
class.

First Home Care noted that most of the following symptoms were reported for at least two
years: anger and irritability as symptoms of depression in adolescents, anxiety symptoms
including excessive worry, often losing his temper, Attention Deficit Hyperactivity Disorder
(ADHD), including easily distracted, short attention span, and difficulty focusing in class, and
conduct issues including bullying and intimating others, and multiple suspensions.’

The clinical evaluation summary reports that the student presents with Axis I: Depressive
Disorder NOS; that the student would become angry easily “when people do things”; and his
frequency of anger was not for about “5 times” a day; and the student was most angry, then

happy.*’

First Home Care also reported that the student has a history of and is currently experiencing
distractibility and behavioral problems that may be indicative of other conditions, such as
ADHD or other learning disabilities; and recommended that the student participate in an
additional assessment in six months, following a psychological assessment and with the
involvement of his mother, in order to determine a more accurate diagnostic picture.41

Thereafter, the District of Columbia Department of Mental Health developed an Individualized
Plan of Care for the student, documenting his diagnosis of Depressive Disorder NOS, and
recommended placement of services to reduce the student’s symptomatic behaviors.*?

34 Petitioner’s Exhibit 18-1.

3 1d.

36 Petitioner’s Exhibit 13-4.
37 petitioner’s Exhibit 11-1.
* Petitioner’s Exhibit 2, page 4 of 11, and testimony of parent.
39 Petitioner’s Exhibit 11-4.

04,

#1 petitioner’s Exhibit 11-10.
2 petitioner’s Exhibit 12-1.






17.

18.

19.

20.

On November 12, 2010, a due process complaint was filed in this matter, and on December 16,
2010, a Hearing Officer’s Determination was issued, requiring the Respondent to provide the
student 10 hours of independent tutoring to compensate the student for the three (3) dag/s the
student was without an alternative educational placement and/or educational services.

The Order also required the Respondent to conduct a Functional Behavioral Assessment
(FBA), within thirty (30) school days of the issuance of the Order; and within sixty (60) school
days of issuance of the Order, complete evaluations requested by the parent in October, 2010,
to determine the student’s eligibility for special education services, and convene an eligibility
determination meeting.

On November 19, 2010, the Respondent issued to the parent a “Notice of Proposed
Disciplinary Action”, representing a 45 day off-site long term suspension for an incident
occurring on November 2, 2010, which the school described as use of an article that is not
normally considered a weapon to intimidate or threaten another individual **

On November 22, 2010, the Respondent’s Hearing Officer issued to the parent a “Notice of
Final Disciplinary Decision”, reducing the 45 day suspension to a 13 day suspension, from
October 21, 2020 through November 22, 2010, based on the following fact which the Hearing
Officer determined was substantiated: “On November 2, 2010 xxxx used an artlcle that is
normally considered a weapon to threaten another individual.*

On January 7, 2011, the student’s Science teacher completed the BASC-2 Teacher Rating
Scale which reflects that the student’s scores fell in the clinically significant range for
hyperactivity, aggression, depression and conduct problems; the student fell in the at risk
category for anxiety, attention problems and learning problems.*®

A Functional Assessment interview was conducted with two (2) of the student’s teachers on
January 20, 2011, documenting the student’s verbal aggression, inappropriate expression of
anger, difficulty attending consistently, refusal to product class work, avoidance of things that
the student does not want to do or unwanted and inappropriate playfulness with peer; and-
according to the Ohio Rating Scale completed on January 7, 2011, it is documented that the
student argues with others swears and screams at others, causes trouble for no reason and is
physically aggresswe 7 It is also noted that educational deficits may be impacting the
student’s behavior.*®

* Respondent’s Exhibit 3, and Petitioner’s Exhibit 1
* Petitioner’s Exhibit 5, page 3.
* Petitioner’s Exhibit 5
46 Respondent s Exhibit 9, page 0065.

7 1d.
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21. On January 21, 2011, the Respondent completed a “Draft” Functional Behavioral Assessment
(FBA), and Behavioral Intervention Plan (BIP).* Behaviors of concern include: defiance,
immature talking, social skills, noncompliance, picking on others, verbal aggression, bullying,
off task, disorganization, hyperactivity, distracting others, minding other’s business, seeking
attention.”®

22. On January 28, 2011, the Petitioner forwarded a letter to the Special Education Coordinator at
the student’s school to inquire regarding the status of the Functional Behavioral Assessment,
Speech and Language, and Comprehensive Psychological Evaluation.”’

23. On February 7, 2010, in response to an email from Petitioner’s Attorney regarding the status of
the evaluations ordered by the Hearing Officer, the Respondent forwarded an email to
Petitioner’s Attorney informing the Attorney of parent’s failure to appear for a scheduled
evaluation interview, difficulties of the Psychologist to interview the mother to complete the
final portion of the Comprehensive Psychological Evaluation, the necessity of the parent’s
participation in completing the evaluation, and the delay in completing the evaluation due to
parent’s failure to cooperate with the evaluation interview process.*

24. On February 25, 2011, the Respondent completed an Educational Evaluation reflecting that
the student’s academic skills are in the low average range for his age; the student’s ability to
apply academic skills is within the low average range; and the student’s fluency with academic
tasks is within the low range.”

When compared to others at his age level, the student’s standard score is average in brief
reading; his broad reading, broad written language, written expression, and brief writing scores
are in the low average range; and his standard scores are low (compared to age peers) in broad
mathematics, math calculation skills, and brief mathematics.>*

25. On or about March 4, 2011, the parent contacted the Respondent’s Compliance Case Manager
to inquire regarding the status of the evaluations, and was advised that the evaluation report
was forthcoming within the following week. At the time of the complaint, the evaluations were
not completed.

26. The Respondent’s disclosures include a Confidential Psychological Evaluation, revised on
March 31, 2011.> The evaluation reflects that the evaluation report was prepared on March 24,
2011; however, the March 24, 2011 report is not included in the record.*®

* Petitioner’s Exhibits 3 and 4.
3% Respondent’s Exhibit 9.

5! Petitioner’s Exhibit 6-1.

32 Respondent’s Exhibit 5.

%3 Respondent’s Exhibit 8.
*1d.

%5 Respondent’s Exhibit 4.

% Petitioner’s Exhibit 2.
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27.

28.

The Comprehensive Psychological Evaluation the Respondent provided the Petitioner also
indicates that the evaluation report was revised on April 18, 2011, although prepared on

March 24, 2011. The data included in each report, specifically as it pertains to grades the
student earned during the 2010/11 school year; the Wechsler Abbreviated Scale of Intelligence
(WASI) Summary of Scores reflecting the student’s verbal, performance, and FSIQ scores; and
the Woodcock Johnson II Tests of Achievement scores, are significantly different; and there is
no explanation for the differences.

The purpose of the evaluation was to assess the student’s cognitive, academic, and social
emotional behavioral functioning.’” The student was referred for evaluation by his mother, due
to concerns regarding the student’s inconsistent academic performance, increasing behavioral
concerns at school, and the impact on the student’s academic progress.>®

In each evaluation, the evaluator determined that the student satisfies the eligibility criteria as a
student with Other Health Impairment, specifically identified as Attention Deficit Hyperactivity
Disorder (ADHD) because the student’s meets both criterion 1 and 2 and the student’s
disability has an adverse impact on the student’s educational performance.*

The evaluator surmised that it appears that the student’s behavioral difficulties are maladaptive
and co-occur with his present diagnosis of Depressive Disorder.®® The evaluator also
acknowledged the student’s history of behavioral concerns adversely affected the student’s
academic performance and overall school progress, and concluded that the student’s previous
diagnosis of Depressive Disorder is one of several behavioral disorders that as a result of
ADHD may place the student at risk for forming secondary symptom of poor self-concept and
depression.®!

On March 30, 2011, the Respondent issued to the parent a “Letter of Invitation” for an
eligibility meeting to review the student’s evaluations, discuss and determine the student’s
eligibility for special education services, including the following proposed dates and times to
convene the meeting: April 11, 2011 at 9:00 a.m., April 12, 2011 at 1:00 p.m., April 26, 2011
at 11:00 a.m. and April 29, 2011 at 10:00 a.m..5

On April 5, 2011, the Respondent issued to the parent a “Confirmation of Meeting Notice”,
confirming the eligibility meeting for April 26, 2011 at 1:00 p.m.; and emailed the same to
Petitioner’s Attorney.* The meeting convened as scheduled, however, the parent and parent’s
Attorney failed to appear.

14.
¥ 1d.

* Petitioner’s Exhibit 34, page 10 of 12.
% Petitioner’s Exhibit 34, page 10 of 12 and Respondent’s Exhibit 4, page 11

1 d,

52 Respondent’s Exhibit 6.
% Respondent’s Exhibit 7.
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VIIL FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel; this Hearing
Officer’s Findings of Fact are as follows:

1. Failure to Comply with November 12, 2010 Hearing Officer’s Decision

Functional Behavioral Assessment

The December 16, 2010 Hearing Officer’s Determination (HOD), required the Respondent to
conduct a Functional Behav10ral Assessment (FBA) within thirty (30) school days of the
issuance of the Order.** The thirty (30) day timeline to complete the FBA expired on
February 16, 2011. The Respondent completed the FBA on or about January 21, 2011, prior to
February 16, 2011 and expiration of the thirty (30) day deadline.®

The Hearing Officer finds that the Respondent complied with the December 16, 2010 Hearing
Officer’s Determination (HOD), by completing a Functional Behavioral Assessment (FBA)
within thirty (30) school days of issuance of the HOD.

Comprehensive Psychological Evaluation and Eligibility Meeting

Psychological Evaluation

The December 16, 2010 Hearing Officer’s Determination (HOD) also required the Respondent
to complete evaluations requested by the parent in October, 2010 (i.e. a Comprehensive
Psychological Evaluation), to determine the student’s eligibility for special education services,
and convene an eligibility determination meeting within sixty (60) school days of issuance of
the Order.® The sixty (60) day timeline to complete the Comprehensive Psychological
Evaluation, and convene an eligibility determination meeting expired on or about April 1, 2011,

The record purports that on March 24, 2011, the Respondent completed a Confidential
Psychological Evaluation, and the record reflects that on March 31, 2011, the Respondent
completed a revised Comprehenswe Psychological Evaluation, prior to April 1, 2011 and
expiration of the 60day deadline.®’

The Hearing Officer finds that the Respondent complied with the December 16, 2010 Hearing
Officer’s Determination (HOD), by completing a Comprehensive Psychological Evaluation
within sixty (60) school days of issuance of the December 16, 2010 HOD.

* Petitioner’s Exhibit 1, page 8.
8 Petitioner’s Exhibit 3.

8 Petitioner’s Exhibit 1 , page 8.
67 Respondent’s Exhlblt 4,
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Eligibility Meeting

A review of email correspondence between the Respondent and Petitioner’s Attorney reflects
that on January 31, 2011 the Respondent’s Compliance Case Manager forwarded an email to
Petitioners’ Attorney indicating that according to the Respondent’s Psychologist completing the
Comprehensive Psychological Evaluation, she was having difficulty interviewing the student’s
mother in order to complete the evaluation; and that the parent was under the impression that
she should consult with her Attorney prior to answering any questions related to the student’s
evaluation.®®

The Compliance Case Manager requested that Petitioner’s Attorney communicate with parent
and inform parent of the importance of cooperating in the evaluation process; and that the
parent’s input is the final portion of evaluation required by the Psychologist to complete the
evaluation. On February 7, 2011, the Petitioner’s Attorney responded indicating that she was
out of the office the prior week, and inquiring regarding the status of the Comprehensive
Psychological Evaluation.®

The Compliance Case Manager responded that the Psychologist was able to contact the parent
and scheduled an interview to complete the parent portion of the evaluation; however, the
parent failed to appear for the scheduled interview, as a result, the Comprehensive
Psychological Evaluation was incomplete.”

The Compliance Case Manager informed Petitioner’s Attorney that the Psychologist would not
be able to have the Comprehensive Psychological Evaluation available at the eligibility meeting
scheduled for February 8, 2011 because it was incomplete, and proposed February 14, 2011 as
an alternate date and time for the meeting. The Compliance Case Manager also requested that
the Petitioner’s Attorney inform the parent of the importance of her cooperation in the
evaluation process.’!

The Petitioner’s Attorney responded on February 7, 2011, indicating the she left a message for
the parent on that date, requested to review the evaluation prior to the meeting; and
subsequently responded to inform the Compliance Case Manager that the parent contacted the
Psychologist in advance of the scheduled evaluation interview informing the Psychologist of
her unavailability for the interview because her daughter was ill and taken to the hospital, and
requested to reschedule the interview.

On March 4, 2010, the Petitioner’s Attorney emailed the Compliance Case Manager regarding
non-receipt of the Psychological Evaluation and inquiring regarding the status of the ‘
evaluation.”” On March 8, 2011, the Petitioner’s Attorney contacted the Compliance Case
Manager notifying the Respondent of noncompliance with the HOD; and that a new complaint
was forthcoming.”

% Respondent’s Exhibit 5-0047.

% Respondent’s Exhibit 5-0047.

Z‘: Respondent’s Exhibit 5-0046.
Id.

7 Petitioner’s Exhibit 35.

7 Petitioner’s Exhibit 37.

™ Petitioner’s Exhibit 38.
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On March 30, 2011, after filing of the complaint, the Respondent issued to the parent a “Letter
of Invitation” for a meeting to review the student’s evaluations, and discuss and determine the
student’s eligibility for special education serv1ces proposing four (4) dates and times to
convene the meeting, beginning April 11, 2011.7

On April 5, 2011, the Respondent issued to the parent a “Confirmation of Meeting Notice”,
confirming the e11g1b111ty meeting for April 26, 2011 at 1:00 p.m.; and emailed the same to
Petitioner’s Attorney.’® According to the Respondent, the meeting convened on April 26,
2011, as scheduled, the Respondent waited for an hour for the parent and/or parent’s
representative to appear for the meeting, however, the parent and/or parent’s representative
failed to appear for the meeting, as a result, the meeting failed to proceed as scheduled.

The Hearing Officer finds that the Respondent exercised reasonable efforts to secure the
parent’s participation and cooperation in completing the Comprehensive Psychological
Evaluation, and convening the eligibility meeting, in a timely manner.

The parent’s delay in responding to Respondent’s requests and in completing parent portion of
the Comprehensive Psychological Evaluation significantly contributed to the Respondent’s
delay in completing the evaluation and convening the eligibility meeting, in a timely manner.”’
Therefore, the Respondent should not be penalized for any delay in completing the
Comprehensive Psychological Evaluation and convening the eligibility meeting, by the April 1,
2011 due date.

For these reasons, the Hearing Officer finds that the Respondent complied with the December
16, 2010 HOD: to the extent possible; and that any delay in convening the eligibility meeting
was significantly due to the parent’s unavailability and lack of cooperation,

2. Failure to Properly Convene an IEP Team Meeting to Include Parent

On April 2, 2009, the Respondent convened an eligibility determination meeting to discuss and
determine the student’s eligibility for special education services.”® Meeting participants
included the student’s regular education teacher special education coordinator, school
psychologist, and a special education teacher.” The Eligibility Meeting Report cover page
reflects that the parent attended the meeting; however, the parent was not present.*’

The Respondent proceeded with the eligibility determination meetlng, without the parent, and
determined the student ineligible for special education services.®' There is no evidence that the
Respondent exercised reasonable efforts to ensure parent’s availability and participation in the
eligibility meeting; provided the parent prlor written notice of the meeting; or that the parent
was afforded the opportunity to participate in the meeting.

7 Respondent’s Exhibit 6.
76 Respondent’s Exhibit 7.
7" JJ, et al. v. The District of Columbia, 2011 U.S. Dist. Lexis 23076 (March 8, 2011).
I Petltxoner s Exhibit 5-8 and Respondent’s Exhibit 1-004.
" 1d.
8 petitioner’s Exhibit 8-1, Respondent’s Exhibit 1,and testimony of parent.
8! Respondent’s Exhibit 1.
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Furthermore, the Respondent presented no evidence that subsequent to the meeting, the
Respondent provided the parent written notice of the ineligibility determination. According to
the parent, she first learned of the April 2, 2009 eli§ibility meeting and ineligibility
determination, at a recent resolution team meeting.**

The Hearing Officer finds that on April 2, 2009, the Respondent failed to properly convene an
IEP team, by ensuring that the IEP team included the student’s parents.

3. Failure to Identify, Locate, Evaluate, and Determine Student’s Eligibility for Special
Education Services on April 2, 2009

The record reflects that as early as October, 2003, while the student was 5 years of age and in
the 1% grade, the Respondent’s Teacher Assistance Team indicated during a meeting that since
the beginning of the 2003/04 school year, the student exhibited insubordinate and violent
behavior, was defiant toward his teacher, did whatever he felt like doing, antagonized other
students, and had tantrums.

On March 2, 2004, while in the 1% grade, a Clinical Evaluation diagnosed the student with
Oppositional Defiant Disorder.

In November 2, 2005, the parent authorized the Respondent to reevaluate the student to
determine the student’s eligibility for special education services; however, it was not until
March 17, 2009, nearly four (4) years later, that the Respondent completed a Comprehensive
Psychological Evaluation. ‘

The Comprehensive Psychological Evaluation revealed that emotionally, the student achieved
scores in the clinically significant range for aggression, depression, and bullying; however, the
evaluator determined that the student failed to satisfy the eligibility criteria as a student with an
emotional disability, and should receive behavioral support services from the school counselor
or a mental health worker; and that the parent seek outside counseling to address the student’s
depression.®

On March 13, 2009, an Education Evaluation revealed that although 11 years, 6 months of age
at the time of the evaluation, the student performed at the 4" and 5™ grade levels in all
academic areas, significantly below grade level.** The March 13, 2009 Evaluation Summary
completed by the Respondent also reflects that the student was average in math calculation
skills and broad math, the student’s overall reading ability was limited, and written language
was limited to average.

On March 17, 2009, the Respondent completed a “Comprehensive Psychological
Evaluation” ¥ Emotionally the student achieved scores in the clinically significant range for
aggression, depression, and bullying *®

82 Testimony of parent.

% Petitioner’s Exhibit 9, page 8.

3 Petitioner’s Exhibit 10.

8 petitioner’s Exhibit 9-1, and Respondent’s Exhibit 2.
% Petitioner’s Exhibit 5-17.
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On April 2, 2009, the Respondent convened an eligibility determination meeting to discuss and
determine the student’s eligibility for special education services.®” The team determined the
student ineligible for special education services.®

The record reflects that the student attended District of Columbia Public Schools throughout his
education, and during this period the Respondent was aware of the student’s history of
academic difficulties, two grade retentions, parent and teacher concerns regarding the student’s
behavior and the adverse impact on the student’s learning and educational performance, the
student’s inability to thrive in his educational setting, the student’s need for 1:1 academic
support, threats the student posed to others in his academic environment because of his
behavior, and that the behavioral interventions and supports instituted by the Respondent,
consistently proved unsuccessful.

The record reflects that since the 1* grade, the Respondent knew or should have known that the
student was suspected as a student with a disability, and in need of special education services,
however, the Respondent failed to evaluate the student and determine the student eligible for
special education services.

A review of the student’s educational records, academic test results, parent and teacher reports,
report cards and grades, and the student’s lack of academic progress throughout the student’s
education, and two (2) grade retentions, support a finding that the student has a learning
disorder in one or more of the basic psychological processes involved in understanding or in
using language, spoken or written, that may manifest itself in the imperfect ability to listen,
think, speak, read, write, spell, or to do mathematical calculations, including conditions such as
perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental
aphasia.®® On April 2, 2009, the student satisfied the eligibility criteria as a student with a
specific learning disability in reading, written expression, and mathematics.”

The record reflects that since the 1* grade the student exhibited an inability to build or maintain
satisfactory relationships with peers and teachers; inappropriate types of behavior or feelings
under normal circumstances; a general pervasive mood of unhappiness and depression; which
clearly supports a finding that on April 2, 2009, the student satisfied the eligibility criteria as a
student with an emotional disturbance.”' However, on April 2, 2000, the Respondent failed to
carefully consider this information and information obtained from the various sources, and
determined the student ineligible for special education services.”

The Hearing Officer finds that on April 2, 2009 the District of Columbia Public Schools failed
in its obligation under the Child Find provisions of the IDEA, to identify, locate, evaluate, and
determine this student eligible for special education services.

87 petitioner’s Exhibit 5-8.

%% Petitioner’s Exhibit 5-8 and Testimony of parent.
* Petitioner’s Exhibits 34, 30, 25, 19, 10, 9, and 2.
% 1d. and Petitioner’s Exhibit 34, pages 6-12, Respondent’s Exhibit 4, pages 7-13, and Petitioner’s Exhibit 19.
’' IDEA, 34 C.F.R. §300.8 (4)({)(B)(C) and (D).
%2 Petitioner’s Exhibit 8.
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4. Failure to Conduct Initial Evaluations, Convene an Eligibility Meeting, and Determine
the Student’s Eligibility for Special Education Services, in a Timely Manner, Pursuant to
Parent’s Request

The record reflects that on Octeber 4, 2010 the parent forwarded a written request for
evaluation of the student to determine the student’s eligibility for special education services, to
the Special Education Department of the student’s school.”

On October 6, 2010, the Petitioner, through her Attorney, forwarded a written request to the
student’s school requesting comprehensive evaluation of the student, including, however, not
limited to a Comprehensive Psychological Evaluation.”

The DCPS was obligated to obtain parent’s informed written consent, complete initial
evaluations, and determine the student’s eligibility for special education services, within a
reasonable period of time, and no later than 120 days from October 4, 2010 and October 6,
2010, the dates the parent referred the student for evaluation.”®

The Comprehensive Psychological Evaluation was completed in March, 2011, after the
February 6, 2011 due date. Although the Hearing Officer determined that the parent
contributed to the Respondent’s delay in completing the evaluation and convening an eligibility
meeting within 60 school days of the December 16, 2010 HOD, and the Respondent’s should
not be penalized for not complying with the HOD in a timely manner; the Respondent is not
removed from its obligation under the Child Find provisions of the IDEA to conduct initial
evaluations, convene an eligibility meeting, and determine the student’s eligibility for special
education services, within a reasonable period of time, and no later than 120 days from the date
the student was referred for evaluation.

In this matter, more than four (4) months lapsed from the dates of parent’s initial request for
evaluations made on October 4, 2010; and March, 2010, the date the evaluation was completed,
which is more than a reasonable period of time for the Respondent to obtain parent’s consent to
proceed, conduct initial evaluations, convene an eligibility meeting, and determine the student’s
eligibility for special education services.

% Petitioner’s Exhibit 15.
% Petitioner’s Exhibits 13 and 15.

9 The D.C. Municipal Regulation, Title 5, Chapter 30, §3005.2 provides that the TEP team shall conduct an initial evaluation of a
child within a reasonable period of time of receiving a written referral and parental consent to proceed and within the timelines
consistent with Federal law and D.C. Code §38-2501. (2006). The District of Columbia Code, Chapter 25, §38-2501 (a), entitled
“Special Education and Assessment”, established a 120 day timeframe within which initial evaluations and assessments must be
completed for students who may have a disability and may require special education services; applicable to all students, without
distinguishing between students in public or non-public schools. The District of Columbia repealed D.C. Code, §38-2501(a), and
failed to replace the section with another section establishing a timeframe for completing initial evaluations/assessments for students
in public schools. D.C. Code, Chapter 25B, which is entitled “Placement of Students with Disabilities in Nonpublic Schools” is
ambiguous. The title of the Chapter 25B leaves readers unclear whether the Chapter and its underlying provisions, only apply to
students in nonpublic schools; or whether Chapter 25B, §38-2561.02 (a) establishes the timeline for DCPS to complete initial
evaluations for all students, regardless of whether a student attends a public or non-public school. However, a review of recent
Federal District Court decisions provides this Hearing Officer the necessary clarification. It is clear that the Federal District Court
interprets Chapter 25B, §38-2561.02 (a), as establishing the timeline for DCPS to complete initial evaluations for all students,
regardless of whether the students attend public or non-public schools. It is equally clear that the Federal District Court interprets
Chapter 25B, §38-2561.02 (a); as requiring DCPS to assess or evaluate a student who may have a disability, and who may require
special education services, within 120 days from the date that the student is referred for an evaluation or assessment. See, Dorros v.
District of Columbia, 510 F.Supp.2d 97 (2007); Integrated Design and Electronics Acadenmy Public Charter School v. McKinley, 570
F.Supp.2d 28 (2008); Jones ex rel. A.J. v. District of Columbia, 109 LRP 52722 (2009).
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The evidence clearly supports a finding that the student satisfies the eligibility criteria as a
student with multiple disabilities (MD), including Emotional Disturbance (ED), Other Health
Impaired, specifically identified as Attention Deficit Hyperactivity Disorder (ADHD), and
Learning Disabled (LD).”® However, as of the date of the complaint, the Respondent has not
determined the student eligible for special education services.

The Hearing Officer finds that the District of Columbia Public Schools failed to conduct initial
evaluation of the student, and convene an eligibility meeting to determine the student’s
eligibility for special education services, within a reasonable period of time or 120 days of
receiving parent’s request for evaluation.

IX. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as the Hearing
Officer’s review of governing legal authority and case law, the Conclusions of Law of this Hearing
Officer are as follows:

1. The burden of proof is properly placed on the Petitioner, the party seeking relief in this
matter.”” Under the IDEA, the Petitioner must grove the allegations in the due process
complaint, by a preponderance of the evidence.”®

2. The Individuals with Disabilities Education Act (“IDEA”)99 is the federal statute governing the
education of students with disabilities.'® The IDEA ensures that all children with disabilities
have available to them a free appropriate public education (“FAPE”), that emphasizes special
education and related services specifically designed to meet their unique needs and prepare
them for further education, employment, and independent living. See, 20 U.S.C.

91400(d)(D(A).

3. The IDEA defines a free appropriate public education (FAPE) as special education and related
services provided at public expense, under public supervision and direction, and without
charge; meet the school standards of the State educational agency; includes an appropriate
preschool, elementary school, or secondary school education in the State involved; and the
special education and related services must be provided in conformity with an Individualized
Education Program (IEP) that meets the requirements of §§300.321 through 300.324.'!

In the District of Columbia, the local education agency (LEA) must ensure that all children
with disabilities, between the ages of 3 and 21, have available to them a free appropriate public
education (FAPE) that emphasizes special education and related services designed to meet their
unique needs and prepare them for further education, employment, and independent living.

% Petitioner’s Exhibit 2,3,9,10, 11, 12, 19, 20, 25, 26, 27, 29, 30, 31, 33, 34, and Respondent’s Exhibits 2, 4, 8, and 9.
”7 Shaffer v.1 Weast, 546 U.S. 49, 56-057 (2005) and 5 D.C.M.R. §3030.3.
%20U.S.C. §141 15(i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.2005) (standard
of review), :
% The IDEA is reauthorized as the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA)
Public Law 108-446 and 20 U.S.C. §1400 et seq..
1% The Federal regulations promulgated under the IDEA, are codified at 34 C.F.R. Part 300.
"' IDEA, 34 C.F.R. §300.17(d).

18






S. Failure to Comply with December 16, 2010 Hearing Officer’s Determination

It is the Hearing Officer’s decision that the Petitioner failed to satisfy its burden, by proving
that the Respondent failed to comply with the December 16, 2010 Hearing Officer’s
Determination.

6. Failure to Properly Convene an IEP Team

The public agency must ensure that the IEP Team for each child with a disability includes,
among others, the parents of the child.'” The public agency must take steps to ensure that one
or both of the parents of a child with a disability are present at each IEP team meeting or are
afforded the opportunity to participate, including notice to the parents early enough to ensure
that they will have the opportunity to attend; and scheduling the meeting at a mutually agreed
upon time and place; which failed to occur in this matter.'

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving thaton
April 2, 2009, the District of Columbia Public Schools failed to properly convene an IEP team,
by ensuring that the student’s parents were members of the eligibility team or were afforded the
opportunity to participate in the meeting; in violation of the IDEA, at 34 C.F.R. §§300.321(a)
(1) and (3); 300.322(a).

7. Failure to Identify, Locate, Evaluate, and Determine Student’s Eligibility for Special
Education Services on April 2, 2009 '

The “Child Find” provisions of the IDEA requires that the LEA have in effect policies and
procedures to ensure that all children with disabilities residing in the State, and who are in need
of special education and related services, are identified, located, and evaluated. In addition,
subparagraph (c) of the “Child Find” provisions provide that “Child find” must also include
children who are suspected of being a child with a disability under Section 300.8, and in need
of special education, even though they are advancing from grade to grade.'®

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that on
April 2, 2009, the District of Columbia Public Schools failed to identify, locate, evaluate, and
determine this student’s eligibility for special education services, in violation of the Child Find
provisions of the IDEA, as set forth at the IDEA, at 34 C.F.R. §300.111 and 300.304 (¢) (4)
and (6).

8. Failure to Conduct Initial Evaluations, Convene an Eligibility Meeting, and Determine
the Student’s Eligibility for Special Education Services, in a Timely Manner, Pursuant to
Parent’s Request

The IDEA provides that consistent with the consent requirements in Section 300.300, either the
parent of a child or the public agency may initiate a request for an initial evaluation to
determine if the child is a child with a disability.'%

"2 IDEA, 34 C.F.R. §300.321(a)(1).
' IDEA, 34 C.F.R. §300.322(a).
1% IDEA, 34 CF.R. § 300.111.

19 IDEA, at 34 C.F.R. §300.301(b).
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On October 4, 2010 and October 6, 2010, the parent initiated requests for an initial evaluation
of the student, to determine the student’s eligibility for special education services. The District
of Columbia provides that initial evaluations must be completed within a reasonable period of
time, however, no later than 120 days of receiving a written referral and parental consent to
proceed.

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that the
District of Columbia Public Schools failed to obtain parent’s informed consent to evaluate,
complete initial evaluation of the student, convene an eligibility meeting, and determine the
student’s eligibility for special education services, within a reasonable period of time, however,
no later than 120 days of receiving a written referral and parental consent to proceed; in
violation of the IDEA at 34 C.F.R. §§300.301(a)(b)(c)(1)(i)(ii) and (2)(i)(ii), and 300.304 (c)(4)
and (6) and DCMR, Title 5, Chapter 30, §3005.2 and D.C. Code, Chapter 25B, §38-2561.02(a).

X. Free Appropriate Public Education

It is the Hearing Officer’s decision that the violations in this matter, occurred over
such an extended period of time, and are to such an extent that the violations impeded the child’s
right to a free and appropriate public education; significantly impeded the parent’s opportunity to
participate in the decision making process regarding the provisions of a FAPE to the parent’s child;
and caused a deprivation of educational benefit to the student.

It is also the Hearing Officer’s decision that the violations in this matter seriously infringed
upon the parent’s opportunity to provide “meaningful” input in all decisions regarding the student’s
education, and the provision of a FAPE to the student.'® For these reasons, it is the decision of the
Hearing Officer that the student was denied a FAPE; and is entitled to compensatory education
services for violations occurring during the 2009/10 and 2010/11 school years.

XI. COMPENSATORY EDUCATION SERVICES

It is the Hearing Officer’s decision that Petitioner satisfied its burden of proof by
presenting evidence that the Respondent failed to comply with the procedural requirements of the
IDEA, and that the procedural violations impacted the substantive rights of the parent and student,
resulting in denial of a FAPE to the student, and an entitlement to compensatory education services
for violations occurring during the 2009/10 and 2010/11 school years.

According to Stanton v. District of Columbia, 680 F. Supp. 2d 201 (D.C. Cir. 2010), once a
Hearing Officer finds that there was a denial of a FAPE, the Hearing Officer is obligated to craft an
appropriate compensatory education award.

106 See, Babb v. Knox County Sch. Sys., 965 F.2d 104, 109 (6th Cir. 1992): W.G.. 960 F.2d at 1484,
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Compensatory education is an appropriate remedy where a school district knows, or should
know, that a child's educational program is not appropriate or that the student is receiving only a de
minimis benefit and fails to correct the situation, as in this case. M.C. on behalf of J.C. v. Cent. Reg'l
Sch. Dist., 81 F.3d 389, 397 (3d. Cir. 1996).

According to Mary McLeod Bethune Day Academy PCS v. Terri Bland, Civil Action No. 07-
1223 (2008), a compensatory education award is an equitable remedy that “should aim to place
disabled children in the same position they would have occupied but for the school district’s
violations of the IDEA.

Compensatory education is also part of the court’s resources in crafting appropriate relief.”
See, Reid v. District of Columbia, 401 F.3d 516, 523 (D.C. Cir. 2005). Its purpose is to help the
child make the progress that he/she would have made if an appropriate program had been available.
The specific services provided the student must be tailored to the student’s needs.

Under the theory of compensatory education, courts and hearing officers may award
“educational services...to be provided prospectively to compensate for a past deficient program.”
See G. ex rel. RG v. Fort Bragg Dependent Schs. 343 F.3d 295, 308 (4" Cir. 2003).

The IDEA empowers Hearing Officers with considerable discretion when fashioning a
remedy. See, 20 U.S.C. § 1415(i) (2) (C) (iii) (the Hearing Officer "shall grant such relief as the
Hearing Officer determines is appropriate.") However, a Hearing Officer cannot determine the
amount of compensatory education that a student requires unless the record provides him with

“insight about the precise types of education services [the student] needs to progress.” Branham,
427 F.3d at 12 (2005).

Relevant evidence includes “the nature and severity of the student’s disability, the student’s
specialized educational needs, the link between those needs and the services offered by the private
school, the placement’s cost, and the extent to which the placement represents the least restrictive
environment.” Id. In Nesbitt, the Court found that an “award was not adequately individualized or
supported by the record”, when the Hearing Officer was not provided with any information
regarding the student’s current grade level of functioning.

According to_Reid a compensatory education “award must be reasonably calculated to
provide the educational benefits that likely would have accrued from special education services the
school district should have supplied in the first place.” Reid, 401 F. 3d at 524. (D.C. Cir. 2005).
This standard “carries a qualitative rather than quantitative focus,” and must be applied with
“[f]lexibility rather than rigidity.”

The amount of compensatory education is calculated by finding the period of deprivation of
special education services; and excluding the time reasonably required for the school district to
rectify the problem. M.C. v. Cent. Reg'l. Sch. Dist., 81 F.3d at 397 (3" Cir. 1996).

The crafting of an award of compensatory education under IDEA simply cannot be nebulous;
and an arbitrary compensatory education award will never pass muster under the Reid standard. The
Hearing Officer must engage in a fact intensive analysis that is qualitative rather than quantitative.
Branham v. D.C., 427 F.3d 7, 11 (D.C. Cir 2005); Reid, 401 F.4d at 524.
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The Hearing Officer finds that the following compensatory education award is appropriately
tailored to the student’s unique needs; reasonably calculated to provide the student educational’
benefits that likely would have accrued had the violations not occurred; and is intended to mitigate
any harm the student may have suffered as a result of the violations:

(1) IEP

Within fifteen (15) school days of the date of this decision the Respondent shall convene a
MDT/IEP eligibility team meeting with the parent and/or parent’s representative to develop an
appropriate IEP for the student to include 27.5 hours of specialized instruction, outside general
education; and two (2) hours of behavioral support services, weekly. The student’s IEP shall
reflect the disability classification of Multiple Disabilities to include: Emotional Disturbance,
Other Health Impaired, specifically identified as ADHD, and Learning Disabled.

The student’s IEP shall include goals addressing the student’s deficits in math, math calculation
skills, brief mathematics, math fluency, broad reading, reading fluency, written expression,
writing fluency, applied problems, passage comprehension, broad written language, and brief
writing.

Within fifteen (15) school days from the date of this decision and order, the Respondent shall
convene an IEP team placement meeting with the parent and parent’s representative, for the
purpose of identifying a full-time special education program, outside general education, in a
small structured classroom with a small student to teacher ratio and minimum distractions, where
the student can receive 1:1 academic support, a structured behavioral management program,
providing alternatives and consequences for the student’s behavior, and a reading program.

The Respondent shall issue a Prior Notice of Placement to the parent, within five (5) school
days, if the placement is a public school, and thirty (30) calendar days, if the placement is a non-
public or private school; authorizing funding of the student’s tuition and transportation to the
new school, for the remainder of the 2010/11 school year and through the 2012/13 school year.

(2) Independent Tutoring Services

The Respondent shall fund a Lindamood-Bell Diagnostic Learning Evaluation, at the cost of

to determine the student’s specific strengths and weaknesses in language and literacy
skills (reading, mathematics, reading comprehension, and written language skills); and 120
hours of tutorial services, at a rate not to exceed per hour, in areas of need as identified in
the Lindamood-Bell Diagnostic Evaluation; and to remediate the student’s deficits in reading,
mathematics, reading comprehension, written expression, and assist the student in learning
specific comprehension strategies such as reading for the main idea and using context clues to
determine word meaning.

The tutorial services may be provided at the student’s school, at the end of each school day; at a
Lindamood-Bell Learning Center; and/or at a Summer Clinic; and the student has until the end
of the 2012/13 school year, to utilize the tutorial services. The Respondent shall provide the
student transportation for the student to attend the Lindamood-Bell learning center, after school
tutoring, if the tutoring is not at the student’s school, and/or Summer clinic.
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(3) Behavioral Support Services

The student’s IEP shall include two (2) hours of individual counseling, per week, to assist the
student in processing his discordant feelings regarding his academic difficulties; learn effective
measures to express himself when needed, manage anger and frustration, understand how his
disabilities interfere with his ability to function in the classroom; and assist the student in
addressing his behavior and depressive disorder.

(4) Reading Tutorial

If a reading program is not included in the educational program at the student’s placement, the
Respondent shall fund an independent reading program and tutorial for the student at the rate of

per hour, and an amount not to exceed “available to the student through the end
of the 2012/13 school year.

(5) Evaluations

The Respondent shall fund an independent Comprehensive Psychological Evaluation to reassess
the student’s cognitive, academic, and social emotional functioning; and within ten (10) school
days of receipt of the independent evaluation, the Respondent shall convene an IEP team
meeting with parent and parent’s representative to review the evaluation and update the student’s
IEP, as appropriate, consistent with the findings and recommendations in the evaluation.

XII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby:

1. ORDERED that the District of Columbia Public Schools shall implement and fund the

student’s compensatory education award identified on page s 22-23 of this decision; and
it is further

2. ORDERED, that in the event of DCPS’ failure to comply with the terms of this
decision and order, Petitioner’s Counsel will contact the Respondent’s Compliance Case
Manager, and the DCPS Office of Mediation & Compliance to attempt to obtain
compliance prior to filing a complaint, alleging the District of Columbia Public Schools
failed to comply with this decision and order; and it is further

3. ORDERED, that any delay in meeting any of the deadlines in this Order because of
Petitioner’s absence or failure to respond promptly to scheduling requests, or that of
Petitioner’s representatives, will extend the deadlines by the number of days
attributable to Petitioner or Petitioner’s representatives. The District of Columbia Public

Schools shall document with affidavits and proofs of service for any delays caused by
Petitioner or Petitioner’s representatives. '
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XIIL. NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety (90)
days from the date of the Hearing Officer Determination in accordance with 20 U.S.C. §1415(i).

Date: iy 18, 2017/ Ramona % %M&‘wg
Attorney Ramona M. Justice, Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E. Second Floor
Washington, DC 20002

Parent, on behalf of )
STUDENT,' )
)
Petitioner, ) Case Number:
)
V. ) Hearing Dates: April 18 and 20, 2011
) Hearing Room 2006
THE DISTRICT OF COLUMBIA )
PUBLIC SCHOOLS, ) Hearing Officer: Frances Raskin o
) g
Respondent. )

HEARING OFFICER DETERMINATION

L JURISDICTION

This proceeding was invoked in accordance with the Individuals With Disabilities
Education Improvement Act of 2004 (“IDEA”), codified at 20 U.S.C. §§ 1400 et seq., D.C. Code
§§ 38-2561.01 et seq.; the federal regulations at 34 C.F.R. §§ 300.1 ef seq.; and the District of
Columbia regulations at D.C. Mun. Reg. tit. 5-E §§ 3000 et seq.

II. BACKGROUND

Petitioner is the guardian of a -year-old student (“Student”) with a disability who
attends a public senior high school in the District of Columbia. On March 7, 2011, Petitioner
filed a Due Process Compliant (“Complaint”) against the District of Columbia Public Schools
(“DCPS”) pursuant to IDEA.

This Hearing Officer was appointed to preside over this case on March 8, 2011.
Respondent DCPS filed a response to the Complaint on March 21, 2011.

The parties participated in a resolution meeting on March 18, 2011. The parties were
unable to resolve the Complaint and agreed to proceed to a due process hearing. The parties
agreed that the forty-five-day, due process hearing timeline began on March 19, 2011.

! Personal identification information is provided in Attachment A.
2 DCPS filed its Response four days late.






On March 24, 2011, this Hearing Officer held a prehearing conference in which Zachary
Nabhass, counsel for Petitioner, and Harsharen Bhuller, counsel for Respondent DCPS,

participated. This Hearing Officer issued a prehearing conference summary and order on March
31,2011.

The due process hearing commenced on April 18, 2011. At the inception of the hearing,
this Hearing Officer admitted into evidence Petitioner’s exhibits 4-9 and 12-23, as well as DCPS
exhibits 1-3, 5-8, 10, 11, and 13-18. Petitioner and the Student testified and presented the
testimony of three witnesses on their behalf. Respondent presented the testimony of three

witnesses. After the parties presented oral closing arguments, the due process hearing concluded
on April 20, 2011.

III. ISSUES PRESENTED

This Hearing Officer certified the following issues for adjudication at the due process
hearing:

A, Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
by developing individualized educational programs (“IEPs™) on February 20, 2009, and
February 2, 2010, that failed to provide him sufficient hours of specialized instruction outside the
general education setting, prescribe classroom accommodations, include a behavior intervention
plan (“BIP”), and include goals to address his behavioral difficulties; and

B. Whether DCPS denied the Student a FAPE by developing an IEP on January 26,
2011, that failed to provide him sufficient individualized instruction outside the general
education setting, prescribe a setting with minimal distractions to enable him to focus on the
academic instruction, provide behavioral support services, and include a behavior intervention
plan.

IV.  FINDINGS OF FACT

1. The Student is a -year-old, grade student with a specific learning
disability in mathematics.* He was diagnosed with attention deficit, hyperactivity disorder
(“ADHD”) when he was eight or nine years old.” He currently attends a DCPS senior high

* Petitioner’s claim regarding the appropriateness of the February 20, 2009, IEP is time barred
because she filed the Complaint more than two years after the IEP was created. See 34 C.F.R. §
507 (a)(2) (due process complaint must allege a violation that occurred not more than two years
before the date the parent or public agency knew or should have known about the alleged action
that forms the basis of the due process complaint). Although IDEA provides that states may
extend this limitations period, 34 C.F.R. § 507 (a)(2), the District of Columbia has not done so.
4 Petitioner Exhibit 4 (J. anuary 26, 2011, IEP); Petitioner Exhibit 12 (January 7, 2011,
Confidential Psychological Evaluation).

> Petitioner Exhibit 12 at 1.






school.® The Student 1ntends to earn a diploma upon graduation from hlgh school and would like
to teach physical education.’

2. In January 2009, DCPS conducted a comprehensive psychological evaluation of
the Student.® The evaluation revealed that the Student’s cognitive ab111ty was in the average
range and his full scale IQ was 97.° His verbal and nonverbal reasoning abilities were in the
average range, as were his verbal comprehension and perceptual reasoning ability.'®  His
workrng memory, i.e., his ability to sustain attention, concentrate, and exert mental control, was
in the average range1 His processing speed and visual-motor integration also were in the
average range.'? :

3. Although the Student was years old and in the : grade at the time of
the January 2009 psychological evaluation, his academic performance in writing, calculation,
and applied problems was two to three years below the expected performance of students at his
age and grade level.” He performed at grade level in passage comprehension and above grade
level in spelling and letter-word identification.'*

4. At the time of the January 2009 psychological evaluation, the Student exhibited
behavioral difficulties in the classroom, 1nclud1ng clinically significant oppositional behavior,
cognitive problems/inattention, and hyperact1v1ty It appeared that he was at risk for ADHD
combined type (inattentive and hyperactive).'¢

5. The Student also appeared to exhibit a mild clinical risk for externalizing
behaviors, including anger, bullying, and conduct problems.'” He would have benefited from
intervention to assist him with behavioral and/or academic challenges.'®

6. On February 20, 2009, DCPS convened a meeting of the Student’s IEP team that
developed an IEP for the Student. 1$ The IEP provided that the Student would receive 450
minutes per week of specialized instruction in mathematics outside the general education
classroom.”® Despite the recommendations of the DCPS January 2009 psychological evaluation,

6 Id at 2; testimony of Petitioner, Student.
Testrmony of Student.
® Petitioner Exhibit 11 (January 29, 2009, Confidential Psychological Report).
®Id. at 3.

1d. at3,9.

"'1d.

21d3,4,9.

P Id. at9.

“1d.

“Id. at 4.

“rd.

.

*Id. at 5.

'% petitioner Exhibit 6 (February 20, 2009, IEP).

*1d. at4.






the IEP team provided no interventions to assist the Student with behavioral and/or academlc
challenges.”'

7. Dunng the 2009 2010 school year, the Student attended DCPS junior high school
for the first part of the year.” ;, October 2009, the Student was rece1v1ng failing grades in
English, math, and one other class.”’ He had earned Ds in music and history.?*

8. The Student then returned to the DCPS elementary school he previously attended,
which included kindergarten through eighth grade students.”> While at this school, he was easily
distracted, regularly skipped class, and had verbal altercations with teachers and staff.*®
However, the staff was familiar thh the Student from the previous year, and they were able to
redirect him and get him to class.”’

9. On February 2, 2010, DCPS developed an IEP for the Student.® The DCPS IEP
team developed five annual goals for the Student in mathematics.”’ The IEP team also decided
that the Student should receive five hours per week of specialized instruction in mathematics.’®
Despite the recommendations of the DCPS January 2009 psychological evaluation, the IEP team
provided no interventions to assist the Student with behavioral and/or academic challenges.’' By
the end of the 2009-2010 school year the Student had earned mostly Ds and Fs.*

10.  In March 2010 a psychiatric evaluation confirmed the Student’s diagnosis of
ADHD, combined type.”> It also diagnosed the Student w1th oppositional defiant disorder
(“ODD”), and impulse-control dlsorder not otherwise specified.** The Student is impulsive and
tends to give in to peer pressure.”’> He has difficulty resisting temptations to fight at school.’®
He has low self-esteem, and requires 1nd1v1dual therapy.”” He also requires a small classroom

setting and access to behavioral health services.’

2 Id.
22 Testimony of Petitioner.
% Petitioner Exhibit 23 (October 13, 2009, Letter from Junior High School Special Education
Coordinator to Petitioner).
24
Id
2 Testimony of Petitioner.
26
Id.
27 Id
% Petitioner Exhibit 5 (February 2, 2010, IEP).
2 Id. at 2.
0 1d. at 3.
Id.
32 Testimony of Petitioner.
* Petitioner Exhibit 13 (March 26, 2010, Psychiatric Evaluation).
34
Id. at2.
¥ .
*1d.
7 Id.
*1d.






11.  The Student’s performance further deteriorated when he left the DCPS elementary
school and began attending the DCPS Senior High School in fall 2010.* The school is very
large, full of distractions, and has a large student population.** Until December 2010, the DCPS
Senior High School was poorly managed and the students were often out of control.*' It was not
a stable environment.* As a result, the Student had difficulty navigating the school and was
easily distracted, which led him to miss class and engage in inappropriate behavior.*

12. At the DCPS Senior High School, there are more than thirty students in each of
the Student’s classes.** The Student has difficulty focusing on his class work at the DCPS
Senior High School due to his ADHD and the large number of students in each class.*> The
classrooms are generally loud and the students often unruly, which also impedes the Student’s
ability to focus.* He also gets into verbal altercations with teachers, staff, and other students.’

13, The Student’s difficulties attending to the classroom instruction and focusing on
his assignments led him to skip class on a regular basis.”® During the 2010-2011 school year, the
Student has attended school every day but has missed more than four hundred classes.”” The
Student has been suspended three or four times due to his failure to attend class.*

14.  When he does not attend class, the Student spends his time wandering the halls
and in a supervised study room with other students who were caught wandering the halls.>’ The
Student is sent to supervised study at least three to four times a week.”> There are no teachers
present in the supervised study rooms.>

15.  The Student has made no academic progress at the DCPS Senior High School.**

Additionally, his cognitive abilities have regressed since January 2009.”> His full-scale 1Q
dropped from 97 to 84, which is in the fourteenth percentile and in the low average range of
functioning.®® While his overall verbal abilities and working memory remain in the average
range, his perceptual reasoning fell to the twelfth percentile, which is in the low average range of

% Testimony of Petitioner.

*0 Testimony of Clinical Therapist.

:; Testimony of DCPS Senior High School Principal.
Id.

*# Testimony of Clinical Therapist.

* Testimony of Student.

.

. |

*7 Testimony of Petitioner.

“1d.

49 Testimony of DCPS School Special Education Coordinator (“SEC”).

% Id.; testimony of Petitioner.

>! Testimony of Student, DCPS Principal.

52 Testimony of Student.

> Id.

>* Testimony of Student.

ZZ Petitioner Exhibit 12 (January 7, 2011, Confidential Psychological Evaluation).
Id. at 3-4.






functioning.”’ While the Student continues to excel in broad reading, and performs several years
above his age level, he performs four years below his age level, and in the low average range, in
mathematics.’®

16.  The Student continues to be in the at-risk range for conduct issues.”® He appears
to struggle with organization.®* He requires a highly structured, predictable environment, and
small class sizes of no more than ten students to each teacher.’ He also requires a school that
will m01612itor his activities between classes and ensure that he successfully transitions from class
to class.

17.  On January 26, 2011, DCPS convened a meeting of the Student’s IEP team to
review the January 7, 2011, psychological evaluation of the Student and develop an IEP.%
Petitioner and the Student’s teachers discussed the Student’s continuing failure to regularly
attend class.* The Student’s general education teacher informed the team that the Student has
problems sitting in his chair due'to his ADHD and uses inappropriate language in class.* She
also stated that the Student does not complete his class work or homework assignments although
he is capable of doing the work.® The Student’s general education teacher similarly stated that
the Student does not complete his class work in her class.®’

18. At the Januarg/ 26, 2011, IEP meeting, Petitioner discussed her concerns about the
DCPS Senior High School.*® She informed the IEP team that the school was too large and there
were too many distractions that kept the Student from attending class.® She further explained
that, due to his ADHD, the Student requires smaller classes, stricter rules, and more
restrictions.”’ Petitioner requested smaller classes and a dedicated aide for the Student.”' She
reiterated her previous requests that DCPS implement a behavioral intervention plan (“BIP”).”
To date, DCPS has not developed a BIP for the Student.”

7 Id. at 5.
® .
¥ Id. at 7-8.
/d. ats8.
8! Testimony of Clinical Therapist.
“1d. |
63 Respondent Exhibit 11 (January 26, 2011, IEP Meeting Notes).
% 1d,; Testimony of Petitioner.
% Respondent Exhibit 11 at 2.
66
Id.
1.
%8 Testimony of Petitioner.
69
Id.
°rd
"! Testimony of Petitioner.
" Id.
7 Id.; Testimony of DCPS Senior High School SEC.






19.  The IEP team agreed that the DCPS Senior High School was not an appropriate
setting for the Student.”* The IEP team decided that the Student should attend another DCPS
senior high school (“DCPS Senior High School 2”).”” The DCPS SEC informed Petitioner that
DCPS would issue a prior written notice to DCPS Senior High School 2 for the remainder of the
2010-2011 school year.”® DCPS Senior High School 2 is an open campus with little structure.”’
At this school, the Student would have a lot of freedom to skip class and leave school.”® It also
has large class sizes of twenty to thirty students.”

20. At the January 26, 2011, IEP meeting, the IEP team developed three annual goals
in mathematics and provided that the Student would receive 3.75 hours per week of specialized
instruction in the general education setting and 3.75 hours per week of specialized instruction
outside the general education setting in mathematics.* Despite the findings of the March 2010
psychiatric evaluation that the Student has ADHD, ODD, and impulse-control disorder, and the
Student’s history of skipping class and academic failure, the IEP team failed to provide
counseling and behavioral supports as part of the Student’s IEP.®'  The Student is currently
failing all of his classes.®*

21.  The Non-Public School is designed to address the needs of students with speech-
language impairment.*> Some of these students also have ADHD.

22.  All the witnesses at the due process hearing provided credible testimony with the
exception of the Non-Public School Admissions Director. The Admissions Director’s testimony
was inherently contradictory, as she testified that the Non-Public School served only students
with speech-language impairment and then stated that not all the students had this disability.
This Hearing Officer did not find that her testimony was credible on the issue of whether this
would be an appropriate setting for the Student. The DCPS witnesses generally corroborated the
testimony of Petitioner, the Student, and Petitioner’s witnesses. None of the witnesses
contradicted the testimony of Petitioner’s witnesses.

V. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.*® FAPE is defined as:

7 Respondent Exhibit 11 at 4.

PId at5.

.

"7 Testimony of Clinical Therapist.

" Id.

7 Testimony of DCPS Senior High School 2 SEC.

*01d. at 3-5.

*! Petitioner Exhibit 4.

82 Testimony of Petitioner.

83 Testimony of Non-Public School Admissions Director.
3420 U.S.C. §§ 1400(d) (1)(A), 1412 (a) (1); Bd. of Educ. v. Rowley, 458 U.S. 176, 179-91
(1982); Shaffer v. Weast, 546 U.S. 49, 51 (2005).






[S]pecial education and related services that are provided at public
expense, under public supervision and direction, and without
charge; meet the standards of the SEA...include an appropriate
preschool, elementary school, or secondary school education in the
State involved; and are provided in conformity with the
individualized education program (IEP)...”%

In deciding whether DCPS provided Petitioner a FAPE, the inquiry is limited to (a)
whether DCPS complied with the procedures set forth in IDEA; and (b) whether Petitioner’s IEP
is reasonably calculated to enable Petitioner to receive educational benefit.*

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.®’ In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.%®

The burden of proof is properly placed upon the party seeking relief.*’ Petitioner must
prove the allegations in the due process complaint by a preponderance of the evidence.”

VIII. DISCUSSION

A, Petitioner Proved that DCPS Denied the Student a FAPE By Developing an
IEP on February 2, 2010, that Was Not Individually Tailored to Meet His Specialized
Needs.

The IEP is the centerpiece of special education delivery system.”’ An appropriate
educational program begins with an IEP that accurately reflects the results of evaluations to
identify the student's needs,” establishes annual goals related to those needs,” and provides
appropriate specialized instruction and related services.”® The program must be implemented in

%920 U.S.C. § 1401 (9); 34 C.F.R. § 300.17.

%6 Rowley, 458 U.S. at 206-207.

8734 CF.R. § 300.513 (a)(2). ‘

88 Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted).

% Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

%20 U.S.C. § 1415 ()(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

°! Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal
quotation marks omitted).

%234 C.F.R. § 300.320 (a) (1).

34 C.F.R. § 300.320 (a) (2).

34 C.F.R. § 300.320 (a) (4).






the least restrictive environment (“LRE”).”> For an IEP to be “reasonably calculated to enable
the child to receive educational benefits,” it must be “likely to produce progress, not
regression.””®

In developing an IEP, the team must consider the strengths of the child; concerns of the
parents for enhancing the education of the child; the results of the initial or most recent
evaluation of the child; and the academic, developmental, and functional needs of the child.”’
An IEP must include a statement of the child's present levels of academic achievement and
functional performance, including how the child's disability affects the child's involvement and
progress in the general education curriculum.®

The adequacy of the student’s IEP is determined by whether the student has “access to
specialized instruction and related services which are individually designed to provide
educational benefit to the handicapped child.”®® IDEIA does not require that the services
provided maximize each child’s potential.'®

When it developed the Student’s February 2, 2010, IEP, the DCPS IEP team addressed
the Student’s difficulties in mathematics. Yet, despite the recommendations of its own
psychological evaluation in January 2009, DCPS provided no interventions to assist the Student
with behavioral and/or academic challenges.

DCPS was aware that, during the 2009-2009 school year, the Student was unable to focus
in class, failed to achieve academically, and developed a pattern of school avoidance. Yet it
failed to develop any goals or interventions to address his ADHD.

The IEP team also should have developed interventions to address the Student’s
academic and behavioral difficulties that were evidence the previous school year. Instead, it
completely ignored his behavioral needs. As a result, the Student earned Ds and Fs in all of his
classes despite that he was capable of earning average, passing grades.

For this reason, this Hearing Officer finds that DCPS denied the Student a FAPE by
developing an IEP on February 2, 2010, that failed to address the Student’s need for small, quiet,
structured classes, behavioral goals, and a BIP.

B. Petitioner Proved that DCPS Denied the Student a FAPE by Failing to

»20U.S.C. §1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).

*® Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal quotation
marks and citation omitted).

°734 C.F.R. § 300.324 (a).

*®34 C.F.R. § 300.320 (a) (1); 5 D.C.M.R. § 3007.2 (a).

% Rowley, 458 U.S. at 201 (1982).

' 1d. at 198. See also Anderson v. District of Columbia, 606 F. Supp. 2d 86, 92

(D.D.C. 2009) (IEP must be reasonably calculated to confer educational benefits on the child but
need not “maximize the potential of each handicapped child commensurate with the opportunity
presented non-handicapped children”) (citing, e.g., Rowley, 458 U.S. at 200, 207).






Develop an Appropriate IEP on January 26, 2011.

Similarly, DCPS failed to develop an appropriate IEP for the 2011-2012 school year.
The IEP team developed an IEP that focused only on the Student’s needs in mathematics.
Despite the findings of the March 2010 psychiatric evaluation that the Student has ADHD, ODD,
and impulse-control disorder, and the Student’s history of skipping class and academic failure,
the IEP team failed to provide counseling and behavioral supports as part of the Student’s IEP.

Even though the Student’s general education and special education teachers informed the
IEP team that he avoided class, could not focus or stay in his seat, and failed to complete
assignments, DCPS developed no interventions to address his ADHD and behavioral difficulties.
It also ignored Petitioner’s request for a BIP and dedicated aide. It then proposed a location of
services that would have exacerbated his school avoidance. ‘

Thus, DCPS failed to develop an IEP that was individually tailored to meet the Student’s
needs. As a result, he is currently failing all of his classes. For this reason, this Hearing Officer
finds that DCPS denied the Student a FAPE in developing his January 26, 2011, IEP.

C. Petitioner Failed to Prove that the Non-Public School is Appropriate for the
Student.

To the maximum extent appropriate, children with disabilities, including children in
public or private institutions with other care facilities, are to be educated with children who are
nondisabled.'”' This requirement also applies to non-academic and extracurricular services and
activities such as recess, meals, athletics, counseling, groups, and clubs.'%

IDEA contemplates that a student’s IEP “will be implemented where possible in regular
public schools, with the child participating as much as possible in the same activities as non-
handicapped children, but also provides for placement in private schools at public expense where
this is not possible.”'”® In other words, unless a child with a disability requires some other
arrangement, he must be educated in the school that he or she would attend if nondisabled.'®

The considerations relevant to determining whether a setting is appropriate for a
student include the nature and severity of the student's disability; the student's specialized
educational needs; the link between those needs and the services offered by the school; the
placement's cost; and the extent to which the location represents the least restrictive
environment.'® In selecting the least restrictive environment, consideration is given to any
potential harmful effect on the child or on the quality of the services that he or she needs.'® A
child with a disability is not removed from education in age appropriate regular classrooms

%134 C.F.R. 300.114 (2) (i).

12 See 34 C.F.R. § 300.117.

'% Burlington v. Dept. of Ed., 471 U.S. 359, 370 (1985).
%434 C.F.R. §300.116 (c).

'% Branham, 427 F.3d at 12 (citing Rowley, 458 U.S. at 202).
1% 34 C.F.R. § 300.116 (d).

10






solely because of needed modifications in the general education curriculum.'®’

In the District of Columbia, special education placements shall be made in the following
order or priority, provided, that the placement is appropriate for the student and made in
accordance with IDEA:

(1) DCPS schools, or District of Columbia public charter schools pursuant to an
agreement between DCPS and the public charter school;

(2) Private or residential District of Columbia facilities; and
(3) Facilities outside of the District of Columbia.'®

Petitioner failed to prove that the Non-Public School will meet the Student’s needs.
Instead, the Non-Public School would provide the Student specialized instruction designed for
speech-language impaired students, which is not appropriate for him.

Petitioner also did not prove that, due to the nature of his disability, the Student must be
removed from all contact with his non-disabled peers.'” Rather, Petitioner proved that the
Student requires a small, structured setting that would provide minimal distractions, a quiet
learning environment, and individualized attention to ensure that he is on task. Thus, the Non-
Public School is more restrictive environment than would be appropriate for the Student.

For these reasons, this Hearing Officer does not believe it would be appropriate to place
the Student at the Non-Public School for the remainder of the 2010-2011 school year and the
2011-2012 school year.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 2nd day of May
2011, it is hereby: ‘

ORDERED that, on or before May 20, 2011, DCPS shall revise the Student’s IEP to
provide that he is to be educated in a setting that meets his needs as described herein, including
but not limited to small, quiet, structured classes with no more than ten students to each class in a
small school;

IT IS FURTHER ORDERED that, on or before May 20, 2011, DCPS shall revise the
Student’s IEP to provide at least seven hours per week of specialized instruction in mathematics
outside the general education setting and sixty minutes per week of individual behavioral support
services outside the general education setting;

IT IS FURTHER ORDERED that, on or before May 20, 2011, DCPS shall review the
Student’s recent functional behavioral assessment and behavioral implementation plan (“BIP”)

Y7 1d. at ().

% D C. Code § 38-2561.02.

19 See D.C. Mun. Reg. tit. 5-E § 3013 (in selecting the LRE, consideration shall be given to any
potential harmful effect on the child or on the quality of services that the child needs).

11






and revise his IEP to include a BIP that provides incentives, consequences, and rewards designed
to improve his classroom attendance, ensure he stays on task between classes, reduce his
avoidance behavior, improve his behavior within the classroom, increase his participation in
classroom instruction, develop organizational skills, and further his completion of homework
assignments;

IT IS FURTHER ORDERED that, if the Student does not improve his classroom
attendance, reduce his avoidance behavior, improve his behavior within the classroom, increase
his participation in classroom instruction, and further his completion of homework assignments
by at least 50 percent by June 15, 2011, DCPS shall amend the Student’s IEP on or before June
24, 2011, to provide the Student a dedicated aide for the 2011-2012 school year;

IT IS FURTHER ORDERED that, on or before May 20, 2011, DCPS shall provide
Petitioner a Prior Notice of Placement to a location of services that can both implement the IEP
required by this Hearing Officer Determination and provide him the Carnegie units necessary to
earn a DCPS diploma.

By: /sl Frances Raskin

Frances Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(1)(2).

Distributed to:

Zachary Nahass, counsel for Petitioners
Harsharen Bhuller, counsel for Respondent
Hearing Office

dueprocess@dc.gov
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., 2™ floor
Washington, D.C. 20002

STUDENT, a minor, by and through

her Parent'
Petitioner, SHO Case No:
v Erin H. Leff, Hearing Officer i
DISTRCIT OF COLUMBIA e
PUBLIC SCHOOLS, s
Respondent.

HEARING OFFICER DETERMINATION

DECISION

STATEMENT OF THE CASE
ISSUES
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW
ORDER

STATEMENT OF THE CASE
On March 1, 2011 Parent, on behalf of her child (“Student”), filed an Administrative Due
Process Complaint Notice (“Complaint”), HO 1, requesting a hearing to review the

identification, evaluation, placement or provision of a free, appropriate public education

! Personal identifying information is provided in Appendix A, attached hereto,
? Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Petitioner’s Exhibits will be
referred to as “P” followed by the exhibit number; and Respondent’s Exhibits will be referred to as “R” followed by

the exhibit number.






(“FAPE”) to Student by District of Columbia Public Schools (“DCPS”) under the Individuals
with Disabilities Education Act, as amended (“IDEA”). 20 U.S.C.A. §1415(f)(1)(A) (Supp.
2010). Respondent filed a Response to Parent’s Administrative Due Process Complaint Notice
(HO 4) on March 10, 2011. A resolution meeting was held on March 18, 2011. The parties were
not able to reach an agreement. HO 6. As a result, the 45 day timeline began to run on March 19,
2011. On March 28, 2011 Petitioner filed, and I granted, a Motion for a Continuance of 10 days
to address witness unavailability due to DCPS school closures for Emancipation Day and Spring
Vacation. My Hearing Officer Determination, therefore, is due on May 12, 2011.

At all times relevant to these proceedings Petitioner was represented by Domiento Hill,
Esq. Linda Smalls, Assistant Attorney General, represented DCPS throughout the proceedings
other than at the due process hearing when Respondent was represented by Daniel McCall,
Assistant Attorney General. I held a telephone prehearing conference on March 28, 2011. HO 7.
By agreement of the parties, the hearing was scheduled for April 29, 2011. The hearing was held
as scheduled.

The legal authority for the hearing is as follows: IDEA, 20 U.S.C.A. § 1415(f) (Supp.
2010); 34 C.F.R. § 300.511(a) (2010); and the District of Columbia Municipal Regulations, Title
Se, Chapter 30, Education of Handicapped (2003). |

ISSUE(S)

The issues are:

1) Whether DCPS denied Student a free, appropriate public education (“FAPE”)
by failing to provide Student an individualized education program (“IEP”) that
is reasonably calculated to provide him educational benefit. The current IEP is
not appropriate because it does not provide a full time program. It provides
instead for approximately twelve hours of services per week; and.






2) Whether DCPS denied Student a FAPE by failing to propose an appropriate
placement/location of services in a full-time, small, highly structured special
education setting.

SUMMARY OF THE EVIDENCE

A.  Exhibits
Exhibits admitted on behalf of Petitioner are found in Appendix A.
Exhibits admitted on behalf of Respondent are found in Appendix B.
Exhibits admitted on behalf of Hearing Officer are found in Appendix C.
B. Testimony
Petitioner testified and presented the following witnesses:
| " Kevin Carter, Educational Advocate, Brown & Associates
. Director,
*  Pius O. Ojevwe, Psy.D., Clinical Psychologist
DCPS présented the following witnesses:

. General Education Teacher,

. Special Education Teacher,

? Both Petitioner’s counsel and Respondent’s counsel had some difficulty with witness availability. Several
witnesses were called out of order. Both counsel were extremely flexible and cooperative in accommodating
witness’ scheduling limitations.

* Respondent’s counsel presented this witness and completed her direct examination. She testified by telephone. In
the middle of Petitioner’s cross examination of this witness she stated she had to leave because she had to attend a
meeting. I asked her to stay indicating it was essential that she complete her testimony. DCPS’ attorney also asked
her to complete her testimony. The witness refused to do so. I then informed counsel I would strike all of her
testimony as cross examination had not been completed. I reviewed my ruling regarding this testimony at the close
of the hearing. Respondent’s counsel asked that I consider allowing her direct testimony to stand. I stated I was not
likely to do so as cross examination had not been completed and, I added, 1 also had several questions to ask
regarding her direct testimony that remained unanswered. After reviewing this witness’ testimony, I find that the
inability to completely cross examine her and to complete the record is a significant problem. I note the witness’
responses and demeanor during her testimony raised concerns about her credibility. Therefore, the need to cross
examine her was essential. Her testimony is stricken in its entirety and will not be used in reaching my
determination. '






FINDINGS OF FACT

Based upon the evidence presented, I find the following facts by a preponderance of the
evidence:
1. Student is an year old boy who is a grade student at
in the District of Columbia Public Schools. He was found eligible for special education and
related services at a different DCPS school in 2006. At that time he was classified as
developmentally delayed. He received special instruction, adaptive physical education, speech
language therapy and occupational therapy. In 2008 his classification was changed to specific
learning disability. P 12; P 13; P 16.
2. Student is in an open space classroom that is separated from other spaces in the school by
partitions rather than walls. Sounds from other locations in the building intrude into the
classroom. P 29. Testimony of
3. Student has received many ¢Valuations throughout his school enrollment including
psychological evaluations, P 7, P 8, P 13; a psychiatric evaluation, P 12; a neurological
evaluation, P 11; a speech language evaluation, P 15; an occupational therapy evaluation, P 14;
and an adaptive physical education evaluation, P 10. These evaluations show Student has
multiple disabilities including disabilities in the cognitive, physical, communication, attentional
and emotional areas.
4. As of January 14, 2011 Student earned an overall score of basic in mathematics on the

DC-BAS. His subtest scores ranged from below basic in Geometry to proficient in Patterns.

Student scored at the 2.8 grade equivalent level (“G.E.”) in calculation skills on the Brigance






Inventory of Comprehensive Skills in Math administered on March 1, 2011, and on The Informal
Math Assessment administered on March 2, 2011, Student scored at the 2.5 G.E. level. P 22.

5. Student earned an overall score of below basic in reading on the DC-BAS administered
onl anuary 14, 2011. Of the three subsets composing this score Student received two scores
below basic and one at the basic level. Other tests scores include a 4.2 G.E. level on the Brigance
Inventory of Basic Reading Skill administered on March 1, 2001, a 4.8 G.E. level on the Slossen
Oral Reading Inventory administered the same day, and 3.4 G.E. level on the Morrison McCall
Spelling Scale also administered on March 1, 2011. On the DIEBELS he is on level S (3.9 G.E.
level) for text reading. P 22; Testimony of Butler.

6. In written language Student scored at 3.2 G.E. level on the Brigance Inventory of Writing
Skills on March 1, 2011. P 22.

7. Student has shown marked improvement in his reading fluency and word recognition
skills in recent months as reflected on the DIEBELS. His reading comprehension, however,
remains low. Testimony of

8. The disparity in scores on the DC-BAS and the DIEBELS is directly attributable to the
structure of these assessments. The DC- BAS is a standardized assessment. It assesses students in
comparison to their peers. The DIEBELS is an assessment based on a reading program used by
DCPS. The DC-BAS requires students to read large amounts of material to themselves and then
respond to questions on an answer sheet. The DIEBELS is a classroom based assessment in
which the teacher reads the relevant material to the student and then fills in answers based on the

student’s responses. Student shows increased difficulty with reading comprehension when he is

asked to read longer, more complex passages independently. Testimony of Butler.






9. During an observétion of Student in his general education class on April 4, 2011, he was
unable to actively participate in the classroom discussion. Not only did he not volunteer to
answer questions the other students were answering, he was unable to appropriately respond
when directly engaged by his teacher. Testimony of
10.  Observation of Student’s in his computer class on April 4, 2011 revealed the class is
rather unstructured. Student is not passing. He would benefit from one on one assistance in the
class. P 29.
11.  Student is not able to perform academic tasks at home at the level he is reported to
perform them at school. Testimony of Petitioner.
12.  Student is a friendly, engaging child who gets along well with peers and adults. P 7: P 11;
P 12; P 13; P 22; Testimony of Petitioner; Testimony of However, Student is aware of his
academic limitations and has difficulty with some classmates who refer to him in derogatory
terms due to these limitations. Testimony of Petitioner.
13.  Student is atypical in that he exhibits characteristics of mental retardation, autism
spectrum disorder, depression, attention deficit hyperactivity disorder, expressive and receptive
language problems and specific learning disabilities. He also has identifiable coordinaﬁon
difficulties. He has received various diagnoses including cognitive disorder, pervasive
developmental delay (atypical autism) and dysthymic disorder among others. P 10; P 11; P 12; P
13; P 14; P 15; Testimony of Ojevwe.
14. Student has a full scale IQ of 64. P 8.
15.  Student’s March 23, 2011 IEP includes the following service configuration:

° Specialized Instruction 10 hours/week Inside general education

° Adaptive Physical Education 2 hours/month Outside general education






J Occupational Therapy 4 hours/month Outside general education

° Speech/Language Therapy 2 hours/month Inside general education
Student also is to receive extended school year services including specialized instruction,
occupational therapy and speech/language therapy. P 22.
16.  Student’s April 20, 2010 IEP included 11 hours of specialized instruction in regular
education. P 20. His October 2008 and November 2008 IEPs included 15 hours of specialized
instruction to be provided in general education. P 17. His March 2008 IEP included 25 hours of
specialized instruction to be provided by a special education teacher.” P 16
17. Moten provides special education in general education classrooms. It does not provide
special instructional services in a pull-out or self contained settings or resource room. Testimony
of Butler.
18.  The March 23, 2011 IEP Least Restrictive Environment statement includes a description
of the supplemental supports and services that were previously attempted in a general education
setting. This description duplicates the description found on the Least Restrictive Environment
statement on the April 13, 2010 IEP. P 20; P 21.
19. Student needs a small, well-structured classroom environment with a small student to
teacher ratio. He needs a multi-modality instructional approach with minimal distractions and a
highly individualized approach. Instruction should be adapted to his communication level. P13
20.  Student has been accepted at the a non-public school that
provides special education programs for students with emotional disabilities ages 5 to 12.5. The
school is licensed to serve students with learning disabilities, autism spectrum disorders as well

as those who are multi-handicapped. It has a psycho-educational environment geared to address

* The only IEP at issue in the instant matter is the IEP of March 23, 2011. Reference to earlier IEPs is intended to
provide context in which to view the March 23 2011 IEP.
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students with psychological needs. The program provides academic services and therapeutic
services including art therapy, music therapy, adaptive PE, psychological and social work
services as well as crisis intervention. Students generally stay in the program for two years. Each
child in the school carries a goal sheet, and parents meet with the psychologist or social worker
weekly. The primary curriculum is based on the DCPS standards of learning. However, rather
than art or music classes, as noted above, the school provides art therapy and music therapy. All

students attend anger management groups. Testimony of Korz.

DISCUSSION

The following discussion is based on my review of the exhibits introduced by the parties,
witness testimony and the record in this case. While I find all witness testimony presented in this
matter to be credible, some witnesses were more persuasive than others. Where these differences
in persuasiveness are relevant to my determination, I so indicate.
1) Whether DCPS denied Student a free, appropriate public education (“FAPE “) by failing
to provide Student an individualized education program (“IEP”) that is reasonably calculated to
provide him educational benefit. The current IEP is not appropriate because it does not provide
a full time program. It provides instead approximately twelve hours of services per week

Under the IDEA each local education agency is required to provide a FAPE to each

student found eligible for special education and related services. A FAPE is:

Special education and related services that . . . are provided at public expense,

under public supervision and direction, and without charge; . . . [m]eet the
standards of the [state educational agency] . . . [i]nclude an appropriate preschool,
elementary school, or secondary school education . . . ; and . . .[a]re provided in

conformity with an . . .IEP that meets the requirements of [the IDEA regulations].
34 C.F.R. § 300.17. See also, D.C. Code § 30.3001.1.

An IEP is a written statement that includes, in pertinent part, the eligible student’s:

present levels of academic and functional performance; the effect of the student’s disability on






his/her involvement and progress in the general curriculum; measurable annual academic and
functional goals designed to meet the student’s educational needs resulting from his/her
disability; a statement of the special education and related services, supplementary aids and
services, and program modifications and supports to be provided to the student to allow him/her
to advance toward attaining the IEP goals and progress in the general curriculum and to
participate in nonacademic activities. In addition the extent of the student’s participation with
nondisabled peers must be addressed. 34 C.F.R. § 300.320. See also, D.C. Code § 30.3009. In
developing the IEP the team is to consider the strengths of the child, the concerns of the parent
for enhancing the education of the student, the results of the most recent evaluation and the
academic, developmental and functional needs of the student. 34 C.F.R. § 300.324(a). See also,
D.C. Code § 30.3007. If a student’s behavior impedes the student’s learning or that of other
students, the team is to consider interventions and strategies to address the behavior. Id. An IEP
that memorializes the team’s FAPE determination must be designed to provide the student with
some educational benefit. Hendrick Hudson Board of Education v. Rowley, 458 U.S. 176, 203-
204 (1982).

While the content of an IEP is a team decision 34 C.F.R. §§ 300.320 — 300.323.
See also, D.C. Code §§ 30.3007.1 & 3008.1, teams are required to consider all the relevant
information before them. Jd. In reviewing whether an IEP provides a student a FAPE as
required by IDEA, a hearing officer must consider whether the district complied with IDEA’s
procedural requirements and determine whether the program was reasonably calculated to enable

the student to receive educational benefit. Rowley, 458 U.S. at 207. Here, there is no question

raised regarding the district’s compliance with IDEA procedural requirements. The only question






is whether the March 23, 2011 IEP includes sufficient hours to enable Student to receive
educational benefit.

Petitioner and DCPS have been involved in on-going meetings and discussions regarding
Student’s needs under IDEA. At least since the IEP meeting of April 13, 2010, ” Petitioner has
been requesting a full time IEP and placement for Student. The discussions around this request
have focused on Student’s identified disabilities as well as the specific hours and services he
requires.® DCPS” initial response to this request was to recommend and provide for additional
testing including a neurological, a psychiatric and additional psychological assessments to
determine whether Student has a seizure disorder, mental retardation and/or autism. The results
of these additional assessments were not conclusive in terms of determining Student’s disability.
The evaluators found he exhibited characteristics of many disorders but could not be
conclusively diagnosed as having mental retardation or autism.’ All agreed Student functioned
well below age expectations, and all agreed he needed significant intervention.'®

The multiple evaluations of Student reveal he is an individual with complex educational

and emotional needs. He has a cognitive disorder as reflected by his full scale IQ of 64 as well as

S Petitioner agreed at the March 28, 2011 Prehearing Conference that there was no disagreement as to the goals or
subject matter contained in the March 23, 2011 IEP.

"I note that issues raised by Petitioner prior to the instant complaint are not before me. To the extent these issues or
the facts related to these issues are referenced herein, they are intended to provide historical context as an aid in
understanding the instant issue of whether the hours of special education and related services included in the March
23, 2011 IEP provide Student a FAPE,

® There is some suggestion in documentation reflecting these on-going discussions that Student’s disability
classification under IDEA may be viewed, by staff, as a determinative factor in establishing the services and extent
of services required by Student. To the extent this perception is accurate I note disability based determination of
services is counter to IDEA’s requirement for individualized determination of a student’s service needs. Each
student under IDEA is to receive an individualized program tailored to address his/her specific educational needs.
Disability classification should not impact this determination. To the extent DCPS was attempting to develop a
complete and accurate understanding of Student’s disabilities and educational needs it is to be recognized for its
thoroughness. In either case it is clear that the time taken to resolve the question of an appropriate array of services
and then placement for Student has been long and tortured.

® The neurologist found no evidence of a seizure disorder through his personal examination of Student. He did note,
however, that further testing such as an EEG or MRI should be considered. There is no evidence that this further
testing has occurred.

' The neurologist did no reach these conclusions as he was assessing Student’s neurological functioning, He did
find that Student’s overall neurological assessment was “mildly abnormal.”
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his language based issues and academic difficulties. While he does not meet the criteria for
classification as intellectually deficient because his adaptive skills are not low enough for such a
classification. However, he has not developed all the adaptive skills that would be expected of a
child of 11. In addition he demonstrates odd behaviors suggestive of autism, some behaviors
suggesting attention deficit hyperactivity disorder, delays in motor skills and has been
determined to be depressed. It is clear he is not a child who is easily categorized, and it is clear
he requires intense and significant intervention. This is not to say Student is a child without
noteworthy strengths. He is personable and engaging. Both his peers and adults respond to him
positively. Student is sensitive and intuitive. He is aware of his limitations and has developed
mechanisms, albeit dysfunctional mechanisms such as leaving his homework at school when he
is unable to perform the assigned tasks, to avoid revealing them. Student willingly attempts
educational tasks and, as a result, has made some academic progl;ess, and it is to this progress
that Respondent points in arguing the IEP provides Student educational benefit. Therefore,
Student’s current achievement and académic ability as well as observations of and reports on his
academic performance are key to reaching a determination as to whether the twelve hours of
services in his current IEP provide him a FAPE.

Student is in fourth grade. He was assessed in mathematics, reading and written language
on March 1 and March 2, 2011. On the Brigance Inventory of Comprehensive Skills in Math and
on The Informal Math Assessment, Student earned scores at the mid second grade level. His
reading scores were at the 4.2 G.E. level on the Brigance Inventory of Basic Reading Skill, at the
4.8 G.E. level on the Slossen Oral Reading Inventory and at the 3.4 G.E. level on the Morrison
McCall Spelling Scale. On the DIEBELS, Student is on level S (3.9 G.E. level) for text reading.

Finally in written language Student scored at 3.2 G.E. level on the Brigance Inventory of Writing
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Skills. These results are variable and conflict with Student’s results on the DC-BAS from
January 2011 when he earned an overall score of basic in mathematics and below basic in
reading.

The testimony of the educational advocate and Petitioner suggest Student is lost in his
classes. The educational advocate’s observations of Student in his classroom settings on April 4,
2011 revealed Student was not engaged in instruction in a meaningful way. He, for example, was
not able to participate in a classroom discussion in his general education class, and his computer
teacher stated he was not sure Student was actually learning the material in the computer class,
that it was possible he was guessing at answers. His computer teacher told the advocate Student
would benefit from having a special education teacher in the class to explain concepts.
Petitioner’s testimony supports the notion that Student is academically adrift. Petitioner noted
Student has great difficulty with his homework. It was her view that Student was doing
kindergarten level work and that he often waited for her to provide the answer when she was
helping him' with his homework. According to Petitioner, Student, despite liking school, is aware
of and embarrassed by his academic limitations. It is her view that he tries to conceal these
limitations by leaving his homework at school to avoid having to attempt tasks he cannot
perform. Petitioner was clear that her experience of Student’s abilities is different than the
performance described by school personnel.

Student’s special education teacher describes a different student. While she
acknowledges he is behind his classmates academically, she states he is making progress. For
example, while he continues to need significant instructional support, the special education
teacher testified Student is able to complete some academic tasks with little support. She states

he has developed his skills in reading fluency and word recognition, uses capitol letters to start
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sentences and when referring to himself as “I” when writing and finishes sentences with a period.
The special educator indicated Student is working on multiplication facts, knows the times tables
for 1, 2, 3 and 5 and is starting to work on simple division. She added he uses a calculator.

When asked about the difference in Student’s tested ability levels, the special education
teacher noted that the more information given to Student, the less able he is to perform. She
noted in particular that the DC-BAS required him to read large amounts of material and then
answer related questions independently. In contrast thé classroom based DIEBBELS is read to
him. The special education teacher further noted the amount of material presented on the
DIEBELS is smaller than on the DC-BAS. Moreover, and perhaps most significantly, Student
has problems with comprehension as distinct from word recognition and fluency.

Given the variability in Student’s assessments and performance, it is not surprising there
is a disagreement regarding Student’s abilities and whether he is receiving educational benefit
from his current program. It is clear the staff at Moten are working with Student and have helped
him achieve some success. His growth in word recognition and reading fluency are noteworthy,
but it is this growth in the mechanical aspects éf reading that distort the view of Student as
successful. It is an accomplishment that Student can read fluently on or about grade level, but
reading is about content, not word recognition and word calling, and Student does not
comprehend what he reads at grade level.'' His struggles to comprehend are what Petitioner
identifies as demonstrating his academic struggles, and it is his difficulty in comprehension that
accounts for the disparity in his assessments. The special educator’s explanation that he struggles

when he is given large amounts of information to read and then answer independently reflects

' Of course, word recognition is a prerequisite to comprehension if one is reading as opposed to obtaining
information through other modalities.
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Student’s limited comprehension. The computer teacher’s comments that he thinks Student may
be guessing at answers reflects his limited comprehension as well.

Student’s current IEP requires 10 hours per week of specialized instruction in the general
education setting. He also is to receive 2 hours per month of speech language therapy in the
general education setting. This provides a total of 10.5 hours per week of service in the general
education setting.'? In addition he receives 4 hours of occupational therapy and 2 hours of
adaptive physical education outside the general education environment each month. Thus, each
week Student receives 12 hours of service, and with this limited amount of service he has
demonstrated some gains. However, while it is well established that the Rowley standard, See,
supra at p. 14, does not require a student receive IEP services that maximize his/her potential, it
is required that the benefit the child receives be meaningful. See, for example, DS Individually
and as Guardian ad litem of D.S., A.S., Individually and as Guardian ad litem of D. S. v.
Bayonnne Bd. Of Ed., 602 F.3d 553 (3d Cir. 2010).

In the instant matter, a series of evaluations of Student have documented his significant
and complex array of disabilities. Recommendations included in the Comprehensive
Psychological Report of 1/4/2010, the Clinical Psychological (CARS) 13 Evaluation report of
12/16/10 and the Adaptive Functioning (Vineland) Assessment Report of 12/16/10 specify
detailed, intensive academic interventions and approaches necessary to address Student’s array
of disabilities. DCPS review of the Comprehensive Psychological Report of 1/4/2010

recommended Student also be evaluated with the CARS and a Vineland.'* The review of the

"2 It is relevant to note Student is in an open space classroom that is separated from other spaces in the school
building by partitions rather than walls. Sounds from other spaces intrude on his classroom increasing the possibility
for distraction in the learning environment. As Student exhibits some symptoms of ADHD this source of distraction
may have a significant impact on his learning.

" Childhood Autism Rating Scale

'* The DCPS psychologist recommended the Vineland include both parent and teacher versions but only the parent
version was completed in the subsequent assessment.
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1/4/2010 psychological focused on methodology, diagnosis and the need for additional
assessments. While the DCPS review did not address the extensive recommendations for
educational approaches to be used with Student, the DCPS psychologist, as part of the review,
did observe Student in class and noted Student was not paying attention. "’

Thus I am left with an array of evidence indicating Student is not achieving at grade
level. He is struggling academically due to a wide range of needs and requires significant
academic interventions. Student is receiving 10 hours of specialized instruction per week. I find
that this amount of service is not sufficient to provide him meaningful educational benefit. In
reaching this determination I am mindful that he has made some progress, notably in word
recognition and reading fluency. I find, however, that this growth in these mechanical reading
skills does not provide meaningful educational benefit. The clear purpose of reading is
communication and, therefore, comprehension, an area in which Student has demonstrated on-
going deficits, and comprehension is, therefore, essential to meaningful benefit. Therefore, I find
DCPS denied Student a free, appropriate public education (“FAPE *) by failing to provide
Student an individualized education program that is reasonably calculated to provide him
educational benefit.

2) Whether DCPS denied Student a FAPE by failing to propose an appropriate
placement/location of services in a full-time, small, highly structured special education setting

After a school district develops an IEP that meets all of a student’s educational needs, it
must identify a placement in which to implement the IEP. The placement is to be in the least

restrictive environment in which the IEP can be implemented. 34 C.F.R. §§ 300.114 —300.118.

"5 The psychologist provided two possible explanations for Student’s not paying attention, one being that he arrived
late and the second being he could not see the board. If these were, in fact, the reasons, Student was not paying
attention they could have been remedied but were not.
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See also, D.C. Code §§ 30.3011 — 30.3013. The removal of a student with disabilities from the
regular education environment is to occur “only if the nature or severity of the disability is such
that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily.” 34 C.F.R. § 300.114(a)(2)(ii). Each local education agency must have a
continuum of alternative placements, including instruction is regular classes, special classes,
special schools, home instruction, and instruction in hospitals and institutions, available. 34
C.F.R. § 300.115. The placement decision is to be made by a group of individuals, including the
parents. 34 C.F.R. § 300.116(a)(1); 34 C.F.R. § 300.327; 34 C.F.R. § 300.501(b).and (c).
Moreover, the placement decision must conform with the LRE provisions cited above. 34 C.F.R.
§ 300.116(a)(2).

Reviewing these regulations it is clear that placement involves more than the
determination of the number of hours of service a student is to receive under his/her IEP, That is,
the nufnber of hours of service does not address where along the continuufn of services as
identified under IDEA a student’s program will be implemented. See 34 C.F.R. § 300.115 .
Petitioner has asked that I determine Student should be placed at the Episcopal Center for
Children, a non public school providing a psycho-educational environment for students with
emotional disabilities. The program provides academic services and therapeutic services
including art therapy, music therapy, adaptive PE, psychological and social work services as well
as crisis intervention. Students generally stay in the program for two years. DCPS has offered
Student placement at Moten, his current school. The placement is almost exclusively based in a
general education, inclusive setting in an open space classroom.

The assessments of Student indicate that he needs a small, well-structured classroom

environment with a small student to teacher ratio. He needs a multi-modality instructional .
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approach with minimal distractions and a highly individualized approach. Instruction needs to be
adapted to his communication level. It is unlikely that Moten can provide this learning
environment. His classroom is an open space room without full walls. The special education
teacher works within the general education classroom setting with over twenty students per day.
This situation cannot provide the highly structured, small group, multiple modality, highly
individualized instruction Student requires. On the other hand, Petitioner has not convinced me
that it is necessary to remove Student from all contact with his non-disabled peers and place him
in a school program designed primarily to meet the needs of students with emotional disabilities.
While the psycho-educational environment provided by could
provide the type of instruction recommended for Student, IDEA does require that students be
educated in the least restrictive environment able to meet the IEP.'® 34 C.F.R. §
300.114(a)(2)(ii).

I find DCPS denied Student a FAPE by failing to propose an appropriate placement for
Student. I further find Student does not require removal from the general education setting for
the entire school day. He is able to interact with his non-disabled peers and has been observed
doing so during recess. Student’s needs for a small, highly structured setting do not preclude his
participation in the general education environment for nonacademic portions of the school day
such as lunch and recess. In sum, I find that neither the placement proposed by Petitioner nor the

placement proposed by Respondent are appropriate to address Student’s needs.

' There was much testimony at hearing about the LRE statement contained in the March 23, 2011 IEP that included
the need to remove Student from the general education class for reading. This testimony was offered to counter
Respondent’s position that Student had achieved several years® growth in reading in a very short period of time.
Testimony ultimately revealed that this statement had been copied from the prior IEP. I add that based on my
findings, herein, this statement is not needed to establish Student’s needs for a broader, more comprehensive array
of services.
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CONCLUSIONS OF LAW
Based upon the fdregoing Findings of Fact and Discussion, I conclude, as a matter of law
as follows: |
1. DCPS denied Student a FAPE by failing to provide him an IEP that was reasonably
calculated to provide him educational benefit.
2. DCPS denied Student a FAPE by failing to provide him as appropriate placement.
ORDER

Based upon the above Findings of Fact and conclusions of law, it is hereby ordered that:

| 1) The MDT is to meet with Petitioner and her advocate within 15 school days of the
receipt of this Hearing Officer Determination to review and redraft Student’s IEP. The
IEP is to provide special instruction in all academic classes and all classes requiring
reading or mathematics such as computer classes. All of Student’s academic, core-
curriculum classes are to be taught by a special education teacher either in a separate
classroom or as a co-teacher in a general education classroom. In classes that require
reading or mathematics, such as computer classes, but are not core curriculum classes
Student is to have direct special education support. The IEP shall specify instruction in
multiple modalities and, further, shall specify that all classes involving special instruction
are to have a low student teacher ratio. The special instruction described in this paragraph
may be provided in a combination program involving both inclusion and pull-out
services. The ESY services on Student’s current IEP are to be included on the new IEP
and are to be provided in a similar fashion to the instruction described in this paragraph

for instruction during the school year. In addition to adaptive PE, speech and
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occupational therapy, counseling to address Student’s depression is to be included on the
IEP. If Petitoiner chooses not to include counseling on Student’s IEP, the MDT need not
include this service on the IEP, This Order will be amended by Petitioner’s express
choice not to include counseling on the IEP in that instance. If Petitioner chooses not to
have counseling included on the IEP, the meeting notes and the Prior Written Notice
must state she has made this choice.

2) After developing the IEP, the MDT, parent and her advocate and the central office
staff needed to propose a placement for Student shall review Student’s IEP and determine
the least restrictive environment in which the IEP can be implemented. This placement is
to include the opportunity for Student to interact with his non-disabled peers as well as
provide the extensive special instruction and related services identified herein. Within 10
business days, of the MDT meeting at which the new 1EP is developed, DCPS shall
provide Student a prior notice of placement to the selected placement. The new IEP and
placement shall begin with the initiation of ESY services in the summer of 2011 and
continue throughout the 2011 ~ 2012 school year.

IT IS SO ORDERED:

Dafg]

Erin H. Lg
Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the
Findings and/or Decision may bring a civil action in any state court of competent jurisdiction or
in a District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Decision of the Hearing Officer in accordance with 20 USC
§1451(1)(2)(B).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE

STUDENT, )

By and through PARENT,' )

)
Petitioner, ) Case No. o
v ; Bruce Ryan, Hearing Officer o
DISTRICT OF COLUMBIA ) . D
PUBLIC SCHOOLS, ) Issued: May 31,2011
) v

Respondent. )

HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed March 17,2011, on behalf of a

-year old student (the “Student’) who has been determined to be eligible for special
education and related services as a child with a disability under the IDEA. The Student currently
attends a DCPS elementary school (the “School”) located outside of his home neighborhood
pursuant to a DCPS placement. Petitioner is the Student’s mother.

Petitioner claims that DCPS has denied the Student a free appropriate public education
(“FAPE”) by failing to provide bus transportation services in conformity with his individualized
education program (“IEP”) between March 9 and 17, 2011. As a result, Petitioner alleges that
the Student had missed six full days of specialized instruction and behavior support services as
of the date of the Complaint. See P-1. )

DCPS filed its Response on March 28, 2011, which responded that DCPS has not dénied
the Student a FAPE. DCPS also asserted (infer alia) that it is not the party responsible for

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






providing transportation services to the Student pursuant to his IEP for the 2010-11 school year.
DCPS asserted that the Office of the State Superintendent of Education (“OSSE”) is responsible
for ensuring that transportation is provided to the Student, because OSSE allegedly assumed
responsibility for the operation of the former DCPS Division of Transportation Services at the
start of the 2009-10 school year. See R-1.

A resolution session was held on March 30, 2011, which did not resolve the Complaint,
and the statutory 30-day resolution period ended as of April 16, 2011. A Prehearing Conference
(“PHC”) was then held on April 22, 2011.

On May 3, 2011, as discussed and directed at the PHC, DCPS filed a motion to dismiss
the Complaint based on the argument that “DCPS is not the party responsible for providing
transportation services to the Student for the 2010/2011 school year.” Petitioner filed an
opposition to the motion to dismiss on May 9.

In an Order issued May 16, 2011, the Hearing Officer ruled that DCPS had not shown
that the Complaint failed to state any claim upon which relief could be granted as a matter of
law. The Hearing Officer concluded that IDEA and applicable D.C. law impose on the LEA the
obligation to ensure that special education and related services are provided to an eligible child
with a disability in accordance with the child’s IEP; and that DCPS’ motion failed to establish
that DCPS has been relieved of such obligation by virtue of any rulings in the Petties case,’ the
OSSE’s assumption of direct service responsibilities, or otherwise. The Hearing Officer stated
that his ruling was without prejudice to any determination on the merits of this issue based on the
complete record developed at the hearing.® The parties filed five-day disclosures on or about
May 11, 2011; and the Due Process Hearing was held on May 18, 2011. Petitioner elected for the
hearing to be closed.

At the Due Process Hearing, the following Documentary Exhibits were admitted into
evidence without objection:

Petitioner’s Exhibits: P-1 through P-6.

Respondent’s Exhibits: R-1 through R-7.

2 Petties v. District of Columbia, Civ. Action No. 95-0148 (PLF) (D.D.C.).
} See Prehearing Order, issued May 16, 2011, at 2.






In addition, the following Witnesses testified on behalf of each party:

Petitioner’s Witnesses: (1) Parent-Petitioner; and (2) Educational

Advocate.

Respondent’s Witness: DCPS presented no witnesses and chose

to rest on the written record.

II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is May 31, 2011.

III. ISSUE AND REQUESTED RELIEF
A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in

the following single issue being presented for determination at hearing:

Failure to Implement IEP — Did DCPS deny the Student a FAPE by
failing to provide the related service of bus transportation, in conformity
with his IEP, during March 2011?

Petitioner requests that DCPS be (a) found to have denied a FAPE in the respect alleged,

and (b) ordered to provide appropriate compensatory education services as relief.

IV. FINDINGS OF FACT

1. The Student is a -year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. His primary
disability is Emotional Disturbance (“ED”). R-3.

2. The Student currently attends a DCPS elementary school (the “School”) located outside of
his home neighborhood, pursuant to a DCPS placement made on or about October 26,
2010. See P-1; P-3; R-1; Parent Testimony.





3. The Student’s most recent IEP, dated October 26, 2010, provides for 26.5 hours per week
of specialized instruction and 60 minutes per week of behavioral support services in a
setting Outside General Education. R-3, p. 5. The IEP also provides that the Student
requires transportation services, and states that the “Mode of Transportation” shall be by
“Bus.” Id, p. 7.

4. On or about October 27, 2010, DCPS completed a Student Transportation Data Form to
provide the Student with bus transportation, stating that the Student required “special
accommodations for bus.” P-4, see also R-4 (Student Transportation Form, specifying
beginning date of 11/01/2010). Following submission of this data, Petitioner was notified
that the Student would be picked up at his residence address each school day at
approximately 7:30 AM. See P-1; Parent Testimony.

5. During the 2010-11 School Year, the Student has generally been provided with
transportation to and from the School via a DCPS school bus. However, during March
2011, there were several days on which the Student did not successfully access this
service.

6. Petitioner testified that on March 9, 10, 11, and 14, the DCPS school bus did not arrive at
all; and that on March 15 and 16, the bus arrived late. Parent Testimony. Beginning March
17, the date the Complaint was filed, she testified that the bus arrived on time. Id.; see also
P-1, p. 2. However, there were significant discrepancies between the allegations in the
Complaint and Petitioner’s testimony at hearing regarding bus transportation service on
the specific dates in question, * as well as between Petitioner’s claims and the official
school records. As a result, the Hearing Officer finds that Petitioner’s evidence is
generally less credible and deserves less weight than DCPS’ documentary evidence.

7. DCPS’ school bus trip tickets show: (a) that on March 9, 2011, the bus arrived at 7:36
AM and departed at 7:39 AM, with the Student listed as “no show”; (b) that on March 10,
2011, the bus arrived at 8:30 AM and departed at 8:32 AM with the Student on the bus; (c)
that on March 14, 2011, the bus arrived at 7:47 AM and departed at 7:50 AM, with the

* For example, the Complaint alleged that the DCPS bus “arrived significantly earlier than 7:30 am” on
March 15th, whereas Petitioner testified that the bus arrived late that day. The Complaint also alleged that the bus
“did not come at all” on March 17®, whereas Petitioner testified that the bus arrived on time that day. Compare P-1,
at 2 with Parent Test. The Hearing Officer has generally resolved such internal conflicts in Petitioner’s case in
favor of her live testimony.





Student listed as “no show”; and (d) that on March 17,2011, the bus arrived at 7:25’ AM
and departed at 7:30 AM, with the Student again listed as “no show.” R-6, pp. 1, 3,5, 7.
8. DCPS attendance records for the same period show that the Student was absent on March
9,10, 14 and 17, 2011, with “Excused Absences” on March 9 and 10 and “Unexcused
Absences” on March 14 and 17. R-5 (Attendance Summary 08/16/2010 to 05/10/2011).°
9. Petitioner failed to establish a material deviation from the transportation requirements of
the Student’s IEP during the relevant time period.
10. Petitioner failed to establish that the Student suffered educational harm from any

deviation from the transportation requirements of the IEP during the relevant time period.
V. DISCUSSION AND CONCLUSIONS OF LAW

A. Summary

The Hearing Officer concludes that Petitioner did not meet her burden of proving that
DCPS denied the Student a FAPE by failing to provide the related service of bus transportation,
in conformity with his IEP, during March 2011. DCPS did not deviate materially from the IEP
where the evidence shows that the school bus arrived six minutes late on one day and 17 minutes
late on another day, with the result that the Student was listed as a “no show” at the bus stop and
was marked absent from school on those dates. To the extent DCPS failed to provide timely bus
transportation on each and every school day, consistent with the terms of the IEP, such failure

has not been shown to have caused educational harm to the Student.
B. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to implement an IEP. Based solely upon the
evidence presented at the due process hearing, an impartial hearing officer must determine
whether the party seeking relief presented sufficient evidence to prevail. See DCMR 5-E3030.3.

The recognized standard is preponderance of the evidence. See, e.g., N.G. v. District of

> While no bus trip tickets were presented by DCPS to substantiate bus services for March 11, 15, and 16,
2011, the attendance records also showed no absences on those dates. See R-5.-






Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of Columbia, 524 F. Supp.
2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415@i)(2)(C)(iii).

C. Issue/Alleged Denial of FAPE
Petitioner claims that DCPS denied the Student a FAPE by failing to provide the related

service of bus transportation, in conformity with his IEP, during March 2011. For the reasons
discussed below, the Hearing Officer concludes that Petitioner has failed to present sufficient

evidence to prevail on this issue in accordance with applicable legal standards.

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:
[S]pecial education and related services that are provided at public expense,
under public supervision and direction, and without charge; meet the standards of
the SEA...include an appropriate preschool, elementary school, or secondary
school education in the State involved; and are provided in conformity with the

individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 CF.R. §
300.17; DCMR 5-E3001.1 (emphasis added). ®

“Related services” under the IDEA specifically include transportation services to and from

school, as are provided in the Student’s IEP. 34 C.F.R. § 300.34 (¢) (16).

As the statute indicates, the failure to provide services in conformity with a student’s IEP
can constitute a denial of FAPE. 34 C.F.R. § 300.17(d). In order to constitute a denial of FAPE,
however, courts have held that the aspects of an IEP not followed must be “substantial or
significant,” and “more than a de minimus failure”; in other words, the deviation from the IEP’s
stated requirements must be “material.” Catalan v. District of Columbia, 478 F. Supp. 2d 73
(D.D.C. 2007), quoting Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341,349 (5th Cir. 2000).
See also Wilson v. District of Columbia, 111 LRP 19583 (D.D.C. March 18, 2011) (“Although

the D.C. Circuit has not yet squarely addressed the question of what standard governs failure-to-

® The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the statute “mandates for
each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65 (D.D.C. 2008) (citing Honig v. Doe, 484 U.S.,
305, 311-12 (1988)). To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably calculated’ to
confer educational benefits on the child, but it need not ‘maximize the potential of each handicapped child
commensurate with the opportunity presented non-handicapped children.” Anderson v. District of Columbia, 109
LRP 18615 (D.D.C. 2009), slip op. at 6, quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982). See
also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129 (E.D. Pa. 2008),
slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is nevertheless
adequate to advance him a meaningful educational benefit. «).






implement claims under the IDEA, the consensus approach to this question among the federal
courts that have addressed it has been to adopt the standard articulated by the Fifth Circuit in
Houston Independent School District v. Bobby R.”); S.S. ex rel. Shank v. Howard Road
Academy, 585 F. Supp. 2d 56, 68 (D.D.C. 2008).

As was recently confirmed by the District Court in Wilson, in the context of
transportation services, “a party challenging the implementation of an IEP must show more than
a de minimus failure to implement all elements of that IEP, and, instead, must demonstrate that
the school board or other authorities failed to implement substantial or significant provisions of
the IEP. This approach affords local agencies some flexibility in implementing IEPs, but it still
holds those agencies accountable for material failures and for providing the disabled child a
meaningful educational benefit.“ 111 LRP 19583, slip op. at S (quoting Bobby R). A “material
failure occurs when there is more than a minor discrepancy between the services a school
provides to a disabled child and the services required by the child’s IEP.” Id., quoting Howard
Road Academy, 585 F. Supp. 2d at 68.

In Wilson, DCPS failed to transport a student to three of the four weeks of an ESY
program, and thus “almost entirely failed to provide a service that [student’s] IEP team
determined was necessary for his educational development.” Hence, the deviation was found to

be material, and not a “minor discrepancy.” Id., slip op. at 6-7.

That is not the case here. The record evidence shows that, at most, DCPS may have failed
to provide bus transportation services in a timely manner on a few school days. On one of the
days the bus arrived six minutes late, and on another day it arrived 17 minutes late. On a third
day, it was an hour late, but managed to pick up the Student for school. See R-6. See also Parent
Test. (cross examination) (noting that the Student sometimes waited at the bus stop until only

about 7:25 AM, although the scheduled pick-up time was 7:30 AM).

Moreover, there is little evidence to suggest that the Student was harmed educationally by
this slight deviation from required bus services. Petitioner did not show that the Student missed
significant portions of specialized instruction or related services on these dates; and the IEP
progress report covering this time period shows the Student making substantial progress toward
his IEP goals. See R-7.





Accordingly, Petitioner has failed to meet her burden of proving by a preponderance of
the evidence that DCPS denied a FAPE to the Student by materially failing to provide

transportation services in conformity with his IEP during March 2011.”
VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioner’s requests for relief in her Due Process Complaint are DENIED);
2. The Complaint filed March 17, 2011, is DISMISSED, With Prejudice; and .

3. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —
/] Q/ e
/j’_\/’é/-’-‘ - .'Jf)'.'
Dated: May 31, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).

7 As aresult, there is no occasion to consider Petitioner’s claim for compensatory education relief — which,
in any event, appears to assume (incorrectly) that the Student missed six full days of school, and was developed by
an educational advocate who has not observed the Student in a classroom or spoken with any of the Student’s
teachers since November 2010. See Educational Advocate Test (cross examination).
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BACKGROUND AND
PROCEDURAL HISTORY

Student is a year-old male, who currently attends a private full-time special education
school at DCPS’s expense. Student was initially placed at the private school as an interim
placement by the undersigned hearing officer in a November 4, 2010 HOD, and DCPS
subsequently determined to leave Student at the private school for the remainder of the current
school year.

Nevertheless, on March 4, 2011, Petitioner filed a Complaint against Respondent DCPS,
alleging that DCPS denied Student a FAPE by (1) failing to comply with the 11/4/10 HOD by (a)
failing to hold an MDT meeting within the time specified in the HOD, (b) failing to award an
appropriate amount or form of compensatory education, and (c) unilaterally determining to
remove Student from the interim placement; and (2) failing to provide an appropriate location of
services at the March 1, 2010 meeting held pursuant to the 11/4/10 HOD. Petitioner further
asserted that Student was entitled to compensatory education for DCPS’s failure to provide a
FAPE to the extent that it (i) failed to comply with the 11/4/10 HOD, (ii) failed to follow proper
procedures in suspending Student during SY 2010/11 prior to his move to the prior school, (iii)
failed to develop an appropriate IEP that included sufficient behavioral support services and
specialized instruction, and (iv) failed to implement Student’s IEP by failing to provide Student
with speech and language services.






On March 16, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS asserted
that the hearing officer’s 11/4/10 HOD included a final order on all issues concerning Student’s
education prior to 11/4/10, with the result that any claims in the current Complaint relating to
facts and/or issues that existed prior to 11/4/10 were barred by res judicata and/or claim
preclusion. DCPS further asserted that the hearing officer lacks authority to enforce the 11/4/10,
even though DCPS complied with the terms of the HOD. Finally, DCPS responded that Parent
participated in the March 1, 2010 IEP meeting and signed the IEP indicating her agreement with
all deliberations, and that DCPS proposed an appropriate placement in the LRE for Student and
parent was in agreement with all deliberations.

On April 14, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. The hearing
officer ruled that after an initial comparison of the claims at issue in the 11/4/10 HOD and the
claims asserted in the March 4, 2011 Complaint, the hearing officer saw no overlap that would
justify application of the bar of res judicata or issue preclusion. The hearing officer issued the
Prehearing Order on April 20, 2011.

On April 28, 2011, DCPS filed a Motion to Dismiss, primarily asserting therein that Petitioner’s
claims were barred by collateral estoppel and res judicata. On May 2, 2011, Petitioner filed its
Opposition to DCPS’s Motion to Dismiss, noting, inter alia, that DCPS had failed to provide a
detailed analysis of specific claims or issues that allegedly were already litigated, that the hearing
officer had already made an initial determination of no overlapping claims, and that 34 C.F.R. §
300.513(c) allows petitioners to file multiple claims.

By their disclosure letters dated April 26, 2011 and April 29, 2011, respectively, Petitioner
disclosed twenty-two documents (Petitioner’s Exhibits 1 — 22), and DCPS disclosed DCPS-1,
which was a copy of the transcript from the previous due process hearing for Student.

On May 2, 2011, Petitioner filed a Motion to Accept an Additional Exhibit (Exhibit P-23). On
May 4, 2011, Petitioner filed another Motion to Accept an Additional Exhibit (Exhibit P-24).

The hearing officer convened the due process hearing on May 6, 201 1." All timely disclosed
documents, consisting of DCPS-1 and Petitioner’s Exhibits 1-22, were admitted without
objection. Thereafter, the hearing officer denied DCPS’s Motion to Dismiss for the reasons
stated in Petitioner’s Opposition, as set forth above, as well as due to the following fundamental
misconception contained in the Motion: the Motion asserted that the hearing officer had decided
all issues concerning Student’s education prior to the issuance of the 11/4/10 HOD, but in reality,
the hearing officer decided only the specific claims alleged in the underlying Complaint. The
hearing officer also denied Petitioner’s Motions to Accept Additional Exhibits, relying upon 34
C.F.R. § 300.512(a)(3) and DCPS’s refusal to agree to the inclusion of the untimely exhibits in
the administrative record.

During the course of Petitioner’s opening statement, DCPS counsel pointed out that the March 1,
2011 Meeting Notes indicate that Student was not removed from the interim placement at the

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.






meeting. Instead, the MDT determined not to remove Student from the private school and to
reconvene at a later date to determine an appropriate location of services for SY 2011/12. In
light of this information, Petitioner withdrew Claim #1(c) alleging failure to comply with the
11/4/10 HOD by determining to unilaterally remove Student from the interim placement and
Claim #2 alleging failure to provide an appropriate location of services at the March 1, 2011
meeting. Moreover, the hearing officer determined that no remedy would be awarded for Claim
# 1(a) alleging DCPS’s failure to comply with the 11/4/10 HOD by failing to hold the MDT
meeting within the time period specified in the HOD, because the HOD provided that if DCPS
failed to timely hold the meeting it would have to continue funding the interim placement until
the meeting was convened. Hence, the remedy for the alleged violation was specified in the
HOD and Petitioner had already received the benefit of the remedy.

Once Petitioner had presented all of its testimonial evidence, DCPS made a motion for a directed
finding on all remaining claims. The hearing officer received argument in favor of and against
the motion and examined the relevant testimonial and documentary evidence. Thereafter, the
hearing officer granted a directed verdict in DCPS’s favor on Claim #1(b) alleging DCPS’s
failure to comply with the 11/4/10 HOD by failing to award an appropriate level of
compensatory education, based upon evidence proving that although DCPS came to the meeting
prepared to award a certain amount of compensatory education, DCPS personnel and Petitioner’s
educational advocate discussed the level of compensatory education to be awarded, the personnel
from the private school made a conscious choice not to participate in the compensatory education
discussion, and Parent ultimately disagreed with the amount of compensatory education DCPS
awarded. This ruling effectively eliminated the remainder of Claim #1. Hence, the hearing
officer also granted a directed verdict in DCPS’s favor on the related Claim #3(a), where
Petitioner sought compensatory education for DCPS’s alleged failure to comply with the 11/4/10
HOD.

In connection with the Motion for Directed Verdict, DCPS counsel led the hearing officer and
Petitioner’s counsel through a review of certain portions of DCPS-1. During the course of this
review, the hearing officer dismissed Petitioner’s Claim #3(c), on the ground that the
appropriateness of the IEP had already been adjudicated in the previous action based on
Petitioner’s claim that the IEP was inappropriate for failure to include a BIP. Hence, Petitioner
was precluded from relitigating the issue of the inappropriateness of the IEP for failure to include
sufficient behavioral support services and specialized instruction, because that was the exact
same issue asserted under a different theory, as opposed to a different issue that could be
separately asserted pursuant to 34 C.F.R. § 300.513(c).

The hearing officer denied the Motion for Directed Verdict on the remaining claim that Student
was entitled to compensatory education due to DCPS’s alleged failure to hold MDR meetings for
suspensions of Student during SY 2010/11 and DCPS’s alleged failure to implement Student’s
IEP at his previous school by failing to provide speech and language services. However, based
on the review of DCPS-1 under the direction of DCPS counsel, which showed on pages 119-123
that Petitioner’s previously proposed compensatory education plan was based in part on the
assumption that Student had missed 80 hours of speech/language services over the course of 1
year, the hearing officer agreed to allow the parties to submit post-iearing briefs on the issue of
whether any speech/language services Student missed had already been accounted for in the






compensatory education awarded to Student in connection with the previous action. It was
agreed that Petitioner would be allowed until close of business on May 11, 2011 to file its brief,
and DCPS would be allowed until close of business on May 13, 2011 to file its responsive brief.”

Ultimately, DCPS decided to rest on the record without presenting any testimonial evidence.
Thereafter, the hearing officer received closing statements and brought the hearing to a close.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEIA”), 20 U.S.C.
§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issue to be determined is as fbllows:

Is Student entitled to compensatory education as a result of (a) DCPS’s alleged failure to
hold MDR meetings for suspensions of Student during SY 2010/11, and (b) DCPS’s
alleged failure to implement Student’s IEP at his previous school by failing to provide
speech and language services?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Student is a  year-old male, who currently attends a private full-time special education
school at DCPS’s expense. Student was initially placed at the private school as an
interim placement by the undersigned hearing officer in a November 4, 2010 HOD, and
DCPS subsequently determined to leave Student at the private school for the remainder
of the current school year.?

Student’s current IEP is dated March 1, 2011, and it requires Student to receive 25.5
hours per week of specialized instruction outside general education, 90 minutes per week
of reading instruction outside general education, 60 minutes per week of speech/language
services outside general education, and 60 minutes per week of behavioral support
services outside general education.*

On March 1, 2011, DCPS issued a letter that authorized Parent to obtain compensatory
education for Student in the following forms and amounts: 40 hours of tutoring by an

? Petitioner timely filed its Post-Hearing Brief, but DCPS never filed its responsive brief.
* Petitioner’s Exhibits 2 and 20.
* Petitioner’s Exhibit 5.






independent provider and 12 hours of counseling by an independent provider. These
services are to be completed by June 30, 2011.°

4. Student’s previous IEP was dated December 2009 and required Student to receive 15
hours per week of specialized instruction, 120 minutes per month of speech/language
services, and 90 minutes per month of behavioral support services. Petitioner failed to
include the previous IEP in the administrative record for this case. However, according
to the memory of one of Student’s current speech and language providers at the private
full-time special education school he now attends, she initially provided Student with
speech and language services in the amount listed on his previous IEP, but based on her
informal observation of Student because he had no speech and language evaluation and
no speech and language goals on the previous IEP. Indeed, as of the date of the due
process hearing, a formal speech and language evaluation still had not been administered
to Student.®

5. Atthe March 1, 2011 MDT meeting for Student, the IEP team increased Student’s speech
and language services from 30 minutes per week to 1 hour per week. However, the
speech/language pathologist from the current private school who participated in the
meeting stated that there was not sufficient data to classify Student as Speech/Language
Impaired. The speech and language pathologist noted that Student’s strengths appear in
the area of receptive language, he is usually diligent and on task with respect to for
following instructional directions, and he completes his academic work in a timely
manner. However, Student’s vocabulary skills are in the low range and his limits in that
area would make accessing the general curriculum difficult. As a result, the speech and
language pathologist suggested, and the team ultimately agreed, to double the amount of
speech and language services Student receives.’

6. During the initial portion of SY 2010/11 prior to Student’s move to his current private
school, Student attended a DCPS middle school and he was suspended for a total of 14
days. There were two suspensions in total — one for 5 days and one for 9 days. Student
received a packet of work from the school near the end of the 9-day suspension after the
Assistant Principal visited Student at home on October 15, 2010. Parent does not recall
attending a meeting to discuss the suspensions with the IEP team. However, Parent does
recall receiving several phone calls and messages from the DCPS middle school
personnel indicating that they wanted to schedule a meeting to discuss Student’s
behavior, but they never left a message or sent home a letter indicating an exact date for
the meeting. When Parent received each message, she returned the phone calls and was
told they would get back to her with a date.®

7. Student does not recall ever receiving any speech and language services at the previous
DCPS middle school. Parent is not sure whether Student received any speech and

3 Petitioner’s Exhibit 3.

% See Petitioner’s Exhibit 2 at 3; testimony of speech/language pathologist.
7 Petitioner’s Exhibit 20.

¥ Testimony of Parent.






language services during SY 2009/10, but she recalls that he did not receive the services
at the beginning of the current school year.’

8. When Student attended his previous DCPS middle school, he had many unexcused
absences from school, he frequently failed to attend his classes when he was in school,
and he would wander the hallways and leave classes at will.'’

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

Under the theory of compensatory education, courts and hearing officers may award educational
services to be provided prospectively to compensate for a past deficient program. Reid v.
District of Columbia, 401 F.3d 516 (D.C. 2005). However, compensatory is an equitable remedy
to be awarded within a court or hearing officer’s discretion. Id.

Under IDEA, public agencies must hold a manifestation determination review (“MDR”) within
10 school days of any decision to change the placement of a child with a disability because of a
violation of a code of student conduct to determine if the conduct in question was caused by, or
had a direct and substantial relationship to the child’s disability, or if the conduct in question was
the direct result of the LEA’s failure to implement the IEP. 34 C.F.R. § 300.530(e)(1).

The sole issue here is whether Student is entitled to an award of compensatory education.
However, the evidence shows that as a result of previously proven denials of FAPE, Student has
been attending a private, full-time special education school at DCPS’s expense since November
of 2010, which was just a few months into the current school year. Hence, whereas Student was
previously being provided with only 15 hours of specialized instruction per week, since
November 2010, Student has been receiving full-time specialized instruction in an outside
general education private setting. As a result, on March 1, 2011, Student’s IEP was revised to
reflect that he now receives 25.5 hours per week of specialized instruction and 90 minutes per
week of specialized reading instruction, all in an outside general education environment at his
publicly-funded private school. Moreover, DCPS also awarded Student 40 hours of independent
tutoring and 12 hours of independent counseling at the March 1, 2011 meeting to compensate
Student for the previous denials of FAPE.

With respect to speech and language services, the evidence reveals that Student’s strengths are in
the area of receptive language, while his weakness is in the area of vocabulary skills. However,
Student has been receiving speech and language services at his current private school since
November 2010, and in light of his weakness in vocabulary skills, the IEP team recently doubled
the amount of speech and language services Student receives at the March 1, 2011 IEP meeting.
Student does not recall ever receiving any speech and language services while he was at his
previous DCPS middle school. However, the evidence in this case also reveals that when

® Testimony of Student; testimony of Parent.
1% petitioner’s Exhibit 2 at 4-5.






Student attended his previous DCPS middle school, he had many unexcused absences from
school, he frequently failed to attend classes when he was in school, and he would wander the
hallways and leave classes at will. Hence, it is highly possible that DCPS was routinely making
the necessary speech and language services available to Student, but Student failed to take
advantage of those services due to his frequent absences from school and from his individual
classes. As a result, even though the hearing officer does not doubt the veracity of Student’s
testimony that he did not receive speech and language services at his former DCPS middle
school, the hearing officer is not convinced that the evidence proves that DCPS failed to make
those services available to Student at the DCPS middle school. Under these circumstances, the
hearing officer concludes that Petitioner has failed to meet its burden of proving that DCPS
failed to implement Student’s IEP at his previous school by failing to provide speech and
language services to Student.

With respect to DCPS’s alleged failure to conduct an MDR meeting, the only evidence of record
is that Parent does not recall attending an MDR for Student during the initial part of SY 2010/11
when Student was attending his previous DCPS middle school, but she does recall that personnel
from the school called her to indicate that they wanted to set up a meeting to discuss Student’s
behavior. The evidence of record further reveals that Student was serving his 9-day suspension —
the suspension that put him over the total of 10 cumulative days of suspension — during the
Assistant Principal’s visit home visit on October 15, 2010, and the following month Student was
moved from his DCPS middle school to the current private full-time special education school
pursuant to the 11/4/10 HOD. The evidence does not reveal exactly when the 9-day suspension
began and ended, nor how many school days passed between the end of the 9-day suspension
and Student’s removal to the current private full-time special education school. Hence, although
the evidence tends to prove that DCPS failed to comply with the strict terms of the rules for
MDR meetings, because the evidence suggests that DCPS was attempting to schedule an MDR
meeting for Student at or near the time he was removed from the DCPS middle school, the
hearing officer is not persuaded that it would be equitable to award Petitioner compensatory
education for DCPS’s failure to convene an MDR meeting under the circumstances of this case.
In making this determination, the hearing officer has taken into account the facts that Student is
now attending a private full-time special education school at DCPS’s expense and he has already
been awarded a total of 52 hours of compensatory education for previous denials of FAPE.
Nevertheless, as the evidence proves that DCPS failed to conduct an MDR meeting after
suspending Student for a total of more than 10 days during the initial portion of the current
school year, the hearing officer will order DCPS to convene an MDR meeting for Student.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Petitioner’s claims that DCPS failed to comply with the 11/4/10 HOD by determining to
unilaterally remove Student from his interim private placement and led to provide an
appropriate location of services at the March 1, 2011 meeting were withdrawn by
Petitioner and are DISMISSED WITH PREJUDICE.






2. Petitioner’s request for a remedy in connection with its claim that DCPS failed to comply
with the 11/4/10 HOD by failing to hold an MDT meeting within the time period
specified in the HOD is DENIED on the ground that Petitioner has already received the
relief specified in the 11/4/10 HOD for that violation of the HOD.

3. ADIRECTED VERDICT IN DCPS’s FAVOR has been awarded on Petitioner’s
claims that DCPS failed to comply with the 11/4/10 HOD by failing to award an
appropriate level of compensatory education and that Student is entitled to compensatory
education for DCPS’s alleged failure to comply with the 11/4/10 HOD, and those claims
are DISMISSED WITH PREJUDICE.

4. Petitioner is precluded by the doctrine of res judicata from relitigating its claim that
Student’s IEP is inappropriate; therefore, Petitioner’s claim that the IEP is inappropriate
for failure to include sufficient specialized instruction and behavioral support services is
DISMISSED WITH PREJUDICE.

5. Petitioner’s claim that Student is entitled to compensatory education due to DCPS’s
alleged failure to provide Student with speech and language services at his previous
school and hold an MDR meeting is DENIED and DISMISSED WITH PREJUDICE.
However, within 10 school days of the issuance of this Order, DCPS shall convene an
MDR meeting to determine whether Student’s suspensions during the initial portion of
SY 2010/11 were caused by or had a direct and substantial relationship to his disability.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 USC

§1415(i).

Date: 5/18/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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HEARING OFFICER DETERMINATION

Background

Petitioner, the mother of Student, filed a due process complaint notice on 03/04/11,
alleging that Student had been denied a free appropriate public education (“FAPE”) under the
Individuals with Disabilities Education Act (“IDEA”).

Petitioner alleges that between February 17, 2011 and May 2, 2011, Student was denied
a FAPE because Student’s speech-language services were not provided by a bilingual speech-
language pathologist (“SLP”). -year old Student, classified as Developmentally Delayed,
comes from a bilingual household where the primary language spoken at home is Spanish.
Student’s developmental delays are pervasive and his speech-language delays are being
addressed by an Individualized Education Program (“IEP”) that prescribes 60 minutes/week of
speech-language services. According to Petitioner, when Student received bilingual services
during the last school year, Student made sufficient progress towards meeting his IEP goals to
indicate that bilingual speech-language services are warranted. Petitioner argued that Student
should be presented with all possibilities to enhance communication, i.e., Spanish and English
verbal cues during the provision of speech-language services so that Student can be provided
with the optimal environment to facilitate communication.

Personal identification information is provided in Appendix A.
2 The effective date of Petitioner’s claim is 02/17/1 1, as limited by a Settlement Agreement (P-10), and as ruled on
in a Prehearing Order issued on 04/02/11.
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DCPS asserted that the IDEA does not require DCPS to provide services to Student in his
native language of Spanish and that Student’s current IEP does not require services to be
provided in Spanish. DCPS argued that Student’s most recent IEP progress report indicates that
Student is making some progress on some of his speech-language goals and even when Student
received services from a bilingual speech-language services provider, Student failed to make
significant progress as evidenced by IEP goals remaining the same for the past three years.
DCPS asserted that Student’s delayed communication skills are consistent with his pervasive
developmental delay and not due to the non-provision of services by a bilingual speech-language
pathologist. DCPS denied that it had denied Student a FAPE.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.”).

Procedural History

The complaint was filed on 03/04/11. This Hearing Officer was assigned to the case on
03/07/11. A resolution meeting took place on 03/23/11 at which time both parties indicated in
writing that no agreement was reached by the end of the 30-day resolution period and parties
agreed that the case should proceed to a due process hearing. Thus, the 30-day resolution period
ended on 03/23/11, the 45-day timeline to issue a final decision began on 03/24/11, and the final
decision is due by 05/18/11. See 34 C.F.R. 300.510, 300.515.

The due process hearing was a closed hearing that took place on 05/02/11. Petitioner was
represented by Miguel Hull, Esq. and DCPS was represented by Linda Smalls, Esq.. Neither
party objected to the testimony of witnesses by telephone. Petitioner participated in person with
the assistance of interpreters.

Petitioner presented two witnesses: Petitioner, who testified in person; and Educational
Advocate, who testified in person. DCPS presented two witnesses: Student’s current speech-
language pathologist, who testified by telephone; and Student’s former speech-language
pathologist, who testified by telephone.

Petitioner’s disclosures dated 04/25/11, containing a witness list and Exhibits P-01
through P-33, were timely filed and admitted into evidence without objection. DCPS’
disclosures dated 04/25/11, containing a witness list and Exhibits R-01 through R-08, were
timely filed and admitted into evidence without objection.

The parties stipulated to the following facts:

#1. Studentis a year old special education student who currently attends
School for the 2010-2011 school year.
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#2. Student’s current IEP dated 12/05/10 classifies Student with a primary disability of
Developmental Delay and prescribes 23.5 hours/week of specialized instruction outside of
general education, 1 hour/week of speech-language services outside of general education, 90
minutes/week of occupational therapy services outside of general education, 1 hour/week of
physical therapy services outside of general education, a dedicated aide and transportation.

The sole issue to be determined in this Hearing Officer Determination is as follows:

Whether DCPS denied Student a FAPE by failing to provide Student with an IEP that
required that speech-language services be provided by a bilingual speech-language pathologist
beginning on 02/17/11.

For relief, Petitioner requested a finding that Student had been denied a FAPE and that
DCPS be required to provide Student with a bilingual speech-language pathologist.?

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Student is a year old special education student who currently attends
School for the 2010-2011 school year.*

#2. When Student’s previous IEP was developed on 05/11/10, Student’s educational
performance level was such that he was unable to toilet, dress or feed himself independently, he
was unable to verbally express his needs and desires and he scratched and pinched others on a
regular basis. The IEP classified Student as Developmentally Delayed and prescribed 30
minutes/week of speech-language pathology services to address Student’s deficits in both
receptive and expressive language skills. The speech-language IEP goals were designed to
achieve Student’s success in following one step commands, using single words, identifying body
parts upon request by touching or pointing, responding correctly to “give me” commands,
imitatinsg new words spontaneously, blowing bubbles upon request and puckering his lips upon
request.

#3. Speech-language pathology has nothing to do with teaching or using Spanish or
English words. Although speech-language services were provided to Student in both Spanish
and English during the 2009-2010 school year by a bilingual provider, Student showed no
preference for either language. The use of Spanish or English will not make any difference in
the outcome because the use of language is secondary for Student; without visual cues, he will
not get the message at all. At the end of the 2009-2010 school year, the bilingual speech-
language pathologist was still working with Student on opening and closing his mouth and
making eye contact; pre-verbal skills that are required to reproduce language. Student was

? Petitioner’s request for compensatory education was merged into her request for the prospective relief of adding to
Student’s IEP the provision that speech-language services be provided by a bilingual provider.

* Stipulation #1.

S Pp-S.
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unable to repeat or produce any sounds, he sporadically produced grinding sounds unrelated to
the communication situation, and he was unable to point to an object or put two syllables
together to form a word.®

#4. A bilingual speech-language evaluation was conducted in September 2010 by the
speech-language pathologist who had provided speech-language services to Student for the
2009-2010 school year. Student’s non-responsiveness precluded the use of standardized testing
or completing the speech-language evaluation in any language. The evaluator gave Student
verbal instructions in both Spanish and English and Student produced no true words and he was
unable to answer yes/no questions.’

#5. Student’s current IEP, dated 12/05/10, classifies Student with a primary disability of
Developmental Delay and prescribes among other things, 60 minutes/week of speech-language
services outside of general education. The speech-language goals identified in this IEP are
identical to those found in the 05/11/10 IEP and the 07/28/09 IEP. None of these IEPs required
that Student’s speech-language services be provided by a bilingual speech-language services
pathologist.®

#6. Since 02/15/11, Student has been receiving direct speech-language services primarily
in English, supplemented with some Spanish vocabulary during every session, by a monolingual
speech-language pathologist. Simple commands, such as “give me,” “sit down in chair,” and
“give kisses” are all related to IEP goals and are provided in both Spanish and English. Student
is unable to follow the commands at all without visual cues, responds sometimes to verbal
commands with visual cues and still requires hand over hand assistance with the execution of
commands. Student’s motor speech is undeveloped; he is still in the pre-verbal stage of
communication and Student has not vocalized any meaningful vocabulary words. Student
cannot imitate sounds, words or even babbling. When Student is presented with verbal
commands in English and Spanish, Student shows no preference for either language; Student’s
response is the same for either language or there is no response.” Student is not at a stage in his
development where he can benefit from bilingual therapy.'® A monolingual speech-language
pathologist can provide the same services as a bilingual speech-language pathologist given
Student’s current level of non-verbal functioning."!

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of

% Testimony of Student’s former SLP.
1.

¥ R-5; P-5; P-8.

® Testimony of Student’s current SLP.
"*Testimony of Student’s former SLP.
" Testimony of Student’s current SLP.
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proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE,; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

The sole issue to be determined is whether DCPS denied Student a FAPE by failing to
provide Student with an IEP that required that speech-language services be provided by a
bilingual speech-language pathologist beginning on 02/17/11.

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

34 C.F.R. 300.320(a) requires DCPS to provide Student with an IEP that includes a
statement of the special education and related services to be provided to the child to enable the
child to advance appropriately toward attaining the annual goals.

The strongest evidence that Petitioner produced in support of her position that Student
required bilingual speech-language services was the testimony of her educational advocate and
that testimony was unreliable. The educational advocate did not qualify as an expert in speech-
language pathology, had never worked with Student, and had never even observed Student in his
speech-language pathology class. The opinion of the educational advocate that Student required
bilingual speech-language services carried no weight and the evidence presented by Petitioner
was grossly insufficient to meet Petitioner’s burden of proof.

The evidence presented by DCPS that included the reliable and credible testimony of
Student’s former and current speech-language pathologists, showed that Student was at a pre-
verbal stage of development, language was secondary for Student and without visual cues,
Student was unable to respond and even with visual cues, Student’s response rate was very poor.
Student’s level of development was such that he could not imitate words, sounds or babble, and
would not benefit from bilingual speech-language services.'? The speech-language IEP goals for
Student had remained unchanged since July 2009,"* and this implied that Student had not
mastered any of these goals regardless of the language that the verbal instructions were given in.

Moreover, since 02/15/11, Student had been receiving the limited commands required by
his IEP in both Spanish and English from a monolingual speech-language pathologist and

"2 Findings #3, #4, #6.
" Findings #2, #5.
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Student showed no preference for either language. Student’s response was the same for either
language or there was no response.'*

Petitioner failed to meet her burden of proof that Student was denied a FAPE by‘ DCPS’
failure to provide Student with speech-language services by a bilingual speech-language
pathologist beginning on 02/17/11.

ORDER

The complaint is DISMISSED with prejudice.

IT IS SO ORDERED.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: May 9, 2011 [ Virginiaw A. Dietrichs
Hearing Officer
Copies to:

Petitioner (U.S. mail)

Petitioner’s Attorney: Miguel Hull, Esq. (electronically)
DCPS’ Attorney: Linda Smalls, Esq. (electronically)
DCPS (electronically)

SHO (electronically)

' Finding #6.










